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BRIEF  FOR  APPELLANT. 


JURISDICTION. 

This  is  an  appeal  from  the  judgment  of  the  United 
States  District  Court,  Northern  District  of  California, 
Southern  Division,  on  an  action  involving  the  validity 
and  infringement  of  a  number  of  trade-marks  regis- 
tered by  the  Commissioner  of  Patents  under  the  provi- 
sions of  the  Trade-Mark  Act  of  February  20,  1905, 
U.S.C.  Title  15. 

The  action  was  initiated  by  appellant  seeking  a 
declaratory  judgment  under  the  provisions  of  U.S.C. 
Title  28,  Section  2201. 

The  issues  of  validity  and  infringement  arose  under 
the  trade-mark  laws  of  the  United  States,  U.S.C.  Title 
15,  Chapter  22.  Original  jurisdiction  is  conferred 
upon  the  United  States  District  Court,  and  appellate 


jurisdiction  u})()ii  the  rnitcd  States  C'ourt  of  Ai)j>cals, 
by  U.S.C.  Title  15,  Section  1121. 

Jurisdiction  is  alles^ed  in  appellees'  complaint.  Sec- 
tion III  (R.  4) ;  and  in  appellant's  answer,  Section  3 
(R.  56),  and  in  its  counterclaim.  Section  V  (R.  64). 


STATEMENT  OF  CASE. 
Appellant  manufactures  and  sells  dressed  dolls  and 
is  the  owner  of  numerous  trade-marks  which  it  applies 
to  its  doll  products  and  which  are  duly  registered  in 
the  United  States  Patent  Office,  including  the  follow- 
ing trade-marks  herein  involved: 

"Red  Riding  Hood" 

Ri'<ristratinn  No.  420,007,  March  26,  1946 
"Little  Miss  Muffett" 

Registration  No.  432,208,  August  26, 1947 
"Little  Bo- Peep" 

Registration  No.  395,454,  May  26, 1942 
"Mistress  Maiy" 

Registration  No.  404,576,  December  7, 1943 
"Little  Miss  Donnctt" 

Regi.stration  No.  404,586,  December  7, 1943 
"Curly  Locks" 

Registration  No.  404.581,  December  7, 1943 
"Goldilocks" 

Registration  No.  395,451,  May  26, 1942 
"June  Girl" 

Registration  No.  403,261,  September  14,  1943 
"Storybook" 

Registration  No.  389,114,  July  22, 1941 
"Story" 

Registration  No.  525,896,  June  6, 1950 
"Fairyland" 

Registration  No.  438,495.  April  27.  1948 
"Sugar  and  Spice" 

Registration  No.  403,240,  September  14.  1943 


Appellee  Robert  E.  Kerr  was  formerly  an  employee 
of  appellant,  and  appellee  Lester  F.  Hinz  manufac- 
tured and  supplied  to  appellant,  on  appellant's  speci- 
fication, doll  bodies  which  appellant  decorated  and 
dressed  in  the  manufacture  of  its  doll  products. 

Appellee  Dollcraft  Company  is  dominated  by  appel- 
lees Kerr  and  Hinz;  and  is  engaged  in  the  manufac- 
ture of  dressed  dolls  of  a  generally  similar  and  com- 
peting type. 

Appellees  have  applied  to  various  doll  products 
manufactured  and  sold  by  them  trade-marks  iden- 
tical with  those  previously  adopted,  used  and  regis- 
tered by  appellant,  including  those  above  listed. 

As  owner  and  registrant  of  the  above  listed  trade- 
marks, appellant  notified  appellee  Dollcraft  Com])any, 
and  various  of  its  customers,  of  its  and  their  infringe- 
ment of  appellant's  trade-mark  rights. 

Thereupon,  appellee  Dollcraft  Company  immedi- 
ately filed  its  complaint  (R.  3-17)  seeking  to  restrain 
appellant  from  the  enforcement  of  its  trade-mark 
rights;  and  asking  the  trial  Court  to  declare  appel- 
lant's Usted  registrations  invalid. 

Appellant  dul}^  filed  its  counterclaim  alleging  in- 
fringement by  appellees  of  its  registered  trade-marks ; 
and  also  alleging  unfair  competition  with  respect 
thereto. 

Appellees  Kerr  and  Hinz  were  joined  as  counter- 
defendants  because  of  their  previous  association  with 
appellant's  organization,  and  because  of  their  knowl- 
edge   of    its    trade-mark    rights.     Their    subsequent 


motion  to  dismiss  tlir  counterclaim,  as  to  tlicm,  was 
denied.  (K.  78.) 

The  trial  Court  (H.  12(i)  held  valid  and  inhinu'ed 
appellant's  trade-marks  "Sugar  and  Spice",  Regis- 
tration No.  403,240,  and  "Fairyland",  Registration 
No.  438,495;  and  directed  that  a  writ  of  injunction 
be  issued  restraining  appellees  from  further  infring- 
ing said  marks.  From  tliat  judgment,  appellees  have 
not  appealed. 

As  to  the  other  trade-marks  in  issue,  namely : 

"Red  RidinfJT  Hood" 

Rt-isl  lilt  ion  Xo.  420.007,  Marcli  26,  1940 
"Little  Miss  Muff ett" 

Registration  No.  432,208,  August  26, 1947 
"Little  Bo-Peep" 

Registration  No.  39.5,454,  May  26, 1942 
"  Mistress  Mary  " 

Registration  No.  404,576,  December  7, 1943 
"Little  Miss  Donnett" 

Registration  No.  404,586,  December  7, 1943 
"Curly  Locks" 

Registration  No.  404,581,  December  7, 1943 
"Goldilocks" 

Registration  No.  395,451,  May  26, 1942 
"June  Girl" 

Registration  No.  403,261,  September  14, 1943 
' ' Storybook ' ' 

Registration  No.  389,114,  July  22, 1941 
"Storj-" 

Registration  No.  525,896,  June  6, 1950 

the  trial  Court  held  (R.  126)  the  registrations  invalid 
and  directed  that  the  same  be  cancelled.  The  (\Mirt 
further  held,  in  substance,  that  ap])ellees  had  not  in- 
fringed any  trade-mark  I'ights  of  a])]iellant  in  tliose 
trade-marks;  and  ordered  (R.  127)  that  a])pellant  be 


restrained  from  interfering  with  the  use  of  said  marks 
by  appellees.  From  that  portion  of  the  judgment 
appellant  has  appealed. 


THE  ISSUES. 

Tile  principal  issues  here  involved  are: 

(a)  Were  appellant's  trade-marks:  ''Red  Riding 
Hood,"  ''Little  Miss  Muffett/'  "Little  Bo-Peep," 
"Mistress  Mary,"  "Little  Miss  Donuett,"  "Curly 
Locks,"  "Goldilocks,"  "June  Girl,"  "Storybook," 
and  ''Story,"  validly  granted? 

(b)  If  validly  granted,  have  those  trade-marks 
been  infringed  b}^  appellees,  or  any  of  them? 

(c)  Regardless  of  validity,  has  appellees'  use  of 
appellant's  trade-marks,  upon  goods  of  the  same 
character,  constituted  unfair  competition  with  ap- 
pellant ? 

These  and  other  issues  are  included  in  the  concise 
statement  of  defendant-a])pellant's  points  on  appeal 
pursuant  to  F.  R.  C.  P.  75(d)   (R.  452-6),  which  are: 

1.  The  United  States  District  Court  erred  in 
holding  invalid  and  in  ordering  the  cancellation  of 
appellant's  registration  of  the  trade-marks: 

No.  389114— "Storybook" 

No.  395451— "Goldilocks" 

No.  395454—' '  Little  Bo-Peep ' ' 

No.  403261— "June   Girl" 

No.  404576— "Mistress  Mary" 


No.  404581— 'Curly  LcK-ks" 
No.  40458(>— "Littlo   Miss    Donuptt" 
No.  420077— -Kod  Ridini;  Hood" 
No.  432208— 'Little  Miss  Muffett" 
No.  525895— "Story" 

2.  The  llTiited  States  District  Court  erred  in  hold- 
ing: that  a])])ellant's  trade-marks  listed  under  num- 
bered Paragraph  1  above  were  not  validly  registered 
by  the  United  States  Patent  Ofifice. 

3.  The  United  States  District  Court  erred  in  fail- 
ing to  hold  that  the  trade-marks  designated  under 
numbered  Paragraph  1  above  were  validly  registered 
by  the  United  States  Patent  Office. 

4.  The  United  States  District  Court  erred  in  fail- 
ing to  hold  that  the  trade-marks  designated  under 
numbered  Pai'agraph  1  above  have  been  infringed  by 
appellees  and  each  of  them. 

5.  The  United  States  District  Court  erred  in  fail- 
ing t(»  ruh^  that  the  individual  defendants  Lester  E. 
Ilinz  and  Robert  P].  Kerr  are  jointly  and  severally 
iial)le  lor  infringement  of  appellant's  trade-mark 
rights  in  the  registered  trade-marks  involved  in  the 
above-designated  action. 

6.  The  United  States  District  Court  erred  in  fail- 
ing to  awai'd  to  a])p('llant-('ounl('r-('(nnplnin;nit  dam- 
ages, costs,  expenses  and  attornc}-  \'ov^  in  tlie  above 
entitled  action. 

7.  The  United  States  District  Court  erred  in 
awarding  to  appelh'c  its  costs  and  expenses  in  the 
above  entitled  action. 


8.  The  United  States  District  Court  erred  in  fail- 
ing- to  rule  that  each  and  all  of  appellant's  trade- 
marks involved  in  the  above  entitled  action  are  valid, 
and  that  the  same  have  been  infringed  by  defendants ; 
and  in  failing  to  award  to  appellant:  damages  for 
past  infringement;  an  injunction  restraining  future 
infringement  of  those  marks  held  invalid;  and  its 
costs,  expenses  and  attorney  fees  in  the  proceedings. 

Appellant  relies  upon  each  and  all  of  the  points 
listed. 


SUMMARY  OF  ARGUMENT. 

Appellant's  position  upon  the  foregoing  issues  may 
be  briefly  summarized  as  follows: 

Appellant  for  many  years  has  used  upon  its  goods 
the  trade-marks  herein  involved.  The  marks  have 
l)een  duly  and  vabdly  registered  by  the  Commissioner 
of  Patents  under  the  trade-mark  statutes  of  the 
United  States.  Each  of  the  registrations  carries  a 
strong  presumption  of  validity  which  appellee  has 
wholly  failed  to  overcome. 

Moreover,  by  reason  of  long  and  exclusive  use  by 
appellant  upon  its  doll  products,  the  trade-marks 
here  involved  have  acquired  a  distinctive  secondary 
meaning,  identifying  the  goods  upon  which  they 
variously  appear  as  goods  produced  and  sold  by 
appellant. 

Appellees'  use  of  identical  marks  upon  competitive 
goods  of  the  same  character  constitutes  infringement 
of  appellant's  statutory  rights  in  its  several  trade- 
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marks;  and  additionally  involvos  unfair  com  petition 
with  respect  to  riixlits  vested  in  api)ellant  by  reason 
of  its  Ion,"-  and  exclusive  use  of  its  trade-marks 
throuftliout   the   United   States   and   in    export   trade. 

Ajjpellees'  use  of  apjK'lhint's  ti'ade-marks  was 
bejj^un  with  full  knowledge  of  appellant's  use  and 
re,s:istration  of  its  trade-marks  and  was  a  deliberate 
eifort  to  pirate  the  property  of  appellant,  and  to 
prey  upon  the  good  will  established  l)y  appellant  in 
connection  therewith.  Ap])ellees'  action  to  have  ap- 
jK'llant's  trade-mark  registrations  declared  invalid  is 
a  studied  eifort  to  destroy  appellant's  j^ropert}'  rights 
and  to  unlawfully  ap])ropriate  trade-marks  acquired, 
owned  and  registered  by  appellant. 


ARGUMENT, 
(a)  INTRODUCTION. 

The  normal  position  of  the  ])artios  as  plaintiffs 
and  defendants  has  been  reversed  in  this  case  by 
reason  of  the  fact  that  the  action  was  brought  by 
Dollcraft  Co.,  asking  a  declaratory  judgment  under 
Title  28  U.8.C.  Sec.  2201. 

Actually  the  case  involves  primarily  a  simple  claim 
for  infringement  of  tradc-mai-ks  and  for  unfair  com- 
petition, asserted  by  Nancy  Ann  Stoiybook  Dolls, 
Inc.,  and  the  ordinary  defenses  of  invalidity  and 
non-infringement  interposed  by  Dollcraft  Co.  and 
Ihc  individual  counter  defendants  Robert  E.  Kerr 
and  Lester  F.  Hinz.  In  simi)le  language,  appellant 
Nancy  Ann  Storybook   Dolls,   Inc.,   has  charged   in- 


fringement  of  its  trade-mark  rights.  Dollcraft  Co., 
and  the  individual  appellees  Hinz  and  Kerr,  assert 
that  the  Nancy  Ann  trade-marks  here  involved  are 
not  valid  and  cannot  function  as  true  trade-marks. 

Because  Dollcraft  Co.  assumed  thc^  position  of 
]jhiintift*,  the  case  takes  on  the  additional  aspect  of 
a  deli})erately  planned  attack  upon  valuable  trade- 
mark rights  of  Nancy  Ann  Storybook  Dolls,  Inc. 
While  only  a  few  trade-mark  registrations  are  ac- 
tually attacked  in  the  present  action,  the  principles 
involved  extend  not  only  to  many  more  of  the  trade- 
mark registrations  of  Nancy  Ann  Storybook  Dolls, 
Inc.,  but  to  countless  registrations  and  long  estab- 
lished trade-mark  rights  of  other  manufacturers  not 
only  of  dolls,  but  of  numerous  other  lines  of  manu- 
facture. If  Dollcraft  Co.  is  permitted  to  succeed  in 
this  vicious  attack,  it  will  indirectly  atfect  a  large 
percentage  of  the  trade-marks  heretofore  registered 
by  the  patent  oflice  under  the  trade-mark  statutes  in 
many  lines  of  business. 

Appellees  have  heretofore  grounded  their  case, 
both  in  attack  and  in  defense,  upon  the  premise  that 
the  Nancy  Ann  organization  has  acquired  its  trade- 
marks l)y  some  improper  or  unlawful  means.  That 
I)remise  is  wholly  unsupported  by  the  facts,  the  law, 
and  the  equities  of  the  case.  In  fact  it  will  be 
demonstrated  that  a])pellees'  position  from  the  start 
has  been  a  sham  and  a  pretense;  and  that,  by  their 
own  acts,  appellees  are  estopped  to  deny  the  validity 
of  the  valued  trade-marks  of  the  Nancy  Ami  or- 
ganization. 
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(b)  THE  TRADEMARKS  HAVE  BEEN  VALIDLY  RECtISTERED. 

The  tvadt^-niarks  ol'  Nancy  Ann  Stoiyhook  Dolls, 
Inc.  herein  involved  were  dnly  and  properly  regis- 
tered l)y  the  Patent  Office  nnder  tlie  ])ro visions  of  the 
trade-mark  Act  of  February  20,  1905.  lender  the 
Act,  the  Patent  Office  is  the  administrative  depart- 
ment to  whicli  has  been  ^•iven  the  duty  to  consider 
and  ])ass  upon  all  applications  for  rep^istration  of 
trade-marks  which  may  l)e  submitted  to  it. 

''U.  S.  C,  title  15,  sec.  81. 

Be  it  enacted  by  the  Senate  and  House  of 
Representatives  of  the  United  States  of  America 
in  Congress  assembled,  That  the  owner  of  a 
trade-mark  used  in  commerce  with  foreign 
nations,  or  among  the  several  States,  or  with 
Indian  tribes,  ]:)rovided  such  owner  shall  be  domi- 
ciled within  the  territory  of  the  United  States, 
or  resides  in  or  is  located  in  any  foreign  coun- 
try, which,  ))y  treaty,  convention,  or  law,  affords 
similar  privileges  to  the  citizens  of  the  United 
States,  may  obtain  registration  for  such  trade- 
mark by  comi)lying  with  the  following  require- 
ments: First,  by  filing  in  the  Patent  Office  an 
application  therefor,  in  writing,  addressed  to  the 
Commissioner  of   Patents, 


*  *  #  ?  J 


Each  application  for  registration  of  trade-mark 
is  subjected  to  the  sci-utiny  of  experts  who  are  s])e- 
cially  trained  and  <|ualilied  to  i)ass  u])on  the  (luestion 
of  registernbility.  I^acli  and  all  of  the  technical  and 
statutory  bars,  sncii  as  (lesciipti\eness,  misdescrip- 
tiveness  and  geographic  significance,  as  ])rovided  by 
Sec.  5  of  the  Act,  are  considered;  and   n    tlutrough 
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search  of  j^rior  registrations  is  made  to  determine 
whether  or  not  tlie  mark  or  one  confusingly  similar 
to  it  has  been  registered  for  goods  of  the  same  de- 
scriptive properties. 

When  and  if  the  Patent  Office  Examiner  determines 
that  a  trade-mark  is  registerable,  the  mark  is  pub- 
lished in  the  Official  Gazette  of  the  U.  S.  Patent 
Office.  During  a  period  of  30  days  immediately  fol- 
lowing the  publication  anyone  may  oppose  the  regis- 
tration. In  that  regard  the  Act  of  February  20,  1905 
provides : 

"Sec.  6,  U.  S.  C,  title  15,  sec.  86.  That  on 
the  filing  of  an  application  for  registration  of  a 
trade-mark  which  complies  with  the  requirements 
of  this  act,  and  the  payment  of  the  fees  herein 
provided  for,  the  Commissioner  of  Patents  shall 
cause  an  examination  thereof  to  be  made;  and  if 
on  such  examination  it  shall  appear  that  the 
applicant  is  entitled  to  have  his  trade-mark 
registered  under  the  provisions  of  this  act,  the 
commissioner  shall  cause  the  mark  to  be  pub- 
lished at  least  once  in  the  Official  Gazette  of  the 
Patent  Office.  Any  person  who  believes  he  would 
be  damaged  ))y  the  registration  of  a  mark  may 
oppose  the  same  by  filing  notice  of  opposition, 
stating  the  grounds  therefor,  in  the  Patent  Office 
within  thirty  days  after  the  publication  of  the 
mark  sought  to  be  registered,  w^hich  said  notice 
of  opposition  shall  l)e  verified  by  the  person 
filing  the  same  before  one  of  the  officers  men- 
tioned in  section  two  of  this 
As  amended  by  act  act.  An  opposition  may  be 
of  March  2, 1907.         filed   by   a   duly   authorized 

attorney,    but    such    opposi- 
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tion  shall  he  null  and  void  unless  vcri^cd  by  the 
opiiosei"  within  a  reasonable  time  aftei'  such 
filing.  If  no  notice  of  o])position  is  filed  within 
said  time,  the  comniissioner  shall  issue  a  certifi- 
cate of  rec^istration  therefor,  as  hercinaftc^r  ])ro- 
vided  for.  If  one  exaniination  an  a])])lication  is 
refused,  the  commissioner  shall  notify  the  appli- 
cant, giving  him  his  reasons  therefor." 

If  no  oi)position  is  filed,  the  trade-mark  is  officially 
i-egistered,  and  a  certificate  of  registration  is  issued. 
Wlien  so  registered  the  registration  carries  a  strong 
presumption  of  validit}^,  as  the  considered  act  of  an 
administrative  agency  of  our  government.  Any  one 
attacking  the  validity  of  such  a  registration  assumes 
a  lieavy  burden  oi'  prnol'.  For  exam])le,  it  has  been 
held: 

"Registration  of  a  trade  mark  by  the  Patent 
Officii  gives  rise  to  a  j)resumption  of  validity. 
Chapin-Sacks  Mfg.  Co.  v.  Hendler  Creamery 
Co.,  254  Fed.  550.  While  claiming  validity  for 
447,  defendant,  with  an  abundance  of  caution 
contends  'Windbreaker'  is  generic  and  not  sub- 
ject to  registration.  Obviously  this  contention  is 
directed  at  plaintiff's  claim  for  damages.  If  de- 
fendant were  seriously  o])posing  registration  by 
the  Patent  Office  in  the  case  at  bar  a  laige  part 
of  the  record  would  not  have  been  devoted  to 
defendant's  case  tending  to  establish  validity  of 
the  same  mark  for  its  own  purposes.  Hence  I 
hold  that  defendant  has  not  carried  the  burden 
recjuircd  of  it  to  overcome  the  presumj)tion  of 
validity."  John  Rissman  <£•  Son  v.  Gordon  <& 
Ferguson,  Inc.,  78  U.S.P.Q.  322,  D.  C.  Minn., 
March  12,  1948,  Judge  Donovan. 
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In  this  circuit  it  has  been  hold: 

''Where  one  claims  ownership  of  a  mark  as 
against  one  who  has  registered  the  mark,  the 
burden  of  proof  is  upon  such  claimant,  in  this 
case  the  plaintiff  (Walter  Baker  &  Co.  v.  Dela- 
penha,  160  F.  747) "  Wesferv  Stove  Company,  Inc. 
V.  Geo.  V.  Roper  Corporation,  et  al.,  80  U.S.P.Q. 
393,  D.  C.  Calif.,  January  24,  1949,  Judge 
0  'Connor. 

To  the  same  effect,  see  also: 

TIemmeter  Cigar  Co.  v.  Congress  Cigar  Co., 
I7ic.,  118  F.  (2d)  64,  49  U.S.P.Q.  122,  31 
T.  M.  Rep.  182  (CCA.  6th  Cir.,  1941),  hold- 
ing that  the  registration  of  a  trade-mark  un- 
der the  Act  of  1905  is  a  recognition  of  its 
validity  by  the  Patent  Office  and  raises  a  pre- 
sumption of  validity; 

House  of  Westmore,  Inc.  v.  Denney,  151  F. 
(2d)  261,  6(1  U.S.P.Q.  373,  35  T.  M.  Rep.  318 
(CCA.  3d  Cir.,  1945),  holding  that  regis- 
tration under  the  Act  of  1905  is  prima  facie 
evidence  of  ownership  of  the  trade-mark  and 
enlarges  the  remedies  available  without  reg- 
istration ; 

Fell  V.  American  Serum  Co.,  16  F.  (2d)  88 
(U.S.CCA.  8th  Cir.,  1926) ; 

Weiner  et  al.  v.  National  Tinsel  Mfg.  Co., 
35  F.S.  771,  48  U.S.P.Q.  321,  31  T.  M.  Rep. 
105  (D.  C  Wis.,  1940)  ; 

Barhasol  Co  v.  Jacobs,  72  U.S.P.Q.  350  (CCA. 
7,  1947; 
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Cridlchouijii  v.  .Uonff/oiiu  rj/  Ward  <(■  Co.,  Inc., 

T2  r.S.r\Q.   135    (C.C.P.A,  1947); 
In  re  St.  Paul  llndraulic  Hoiat  Co.,  8:5  U.S. 

P.Q.  315   (C.C.P.A.,   1949); 
Permatex  Corp.  /•.  Dctre.r  Corp.,  81  U.S. P.Q. 

257  (Com'r.  Pats.  1949); 
Lace  Net   Jmportiug   Co.    Inc.    v.    Bondix,   81 

U.S.P.Q.  54(5    (Com'r.  Pats.   1949). 

Ill  file  prosont  case  (>acli  of  tlie  reji:istrations  in 
issue  lias  supoossfnlly  passed  the  scrutiny  of  the 
patent  office;  and  has  heen  duly  registei-ed.  In  only 
one  instance  (''Little  Miss  Muffet"  Reg.  No.  432,208) 
was  an  opposition  filed.  In  that  case  the  opposition 
was  dismissed  on  the  e:rounds  that  the  .snoods  of  the 
respective  parties  were  not  of  the  same  descriptive 
properties.  Each  of  ap])ollant's  registrations  carries 
the  usual  presumption  of  validity.  No  evidence  has 
been  presented  to  overcome  that  presumption. 


(c)  THE  NANCY  ANN  TRADE-MARKS  ARE  NOT  DESCRIPTIVE. 

Several  of  the  Nancy  Ann  trade-marks  here  in- 
volved have  l)een  selected  from  th(^  field  of  nursery 
rhymes,  fairy  tales,  storybooks  and  related  sources. 
A  number  of  other  trad(»-marks  owned  and  registered 
l)y  the  Nancy  Aim  organization,  thougli  not  here  in- 
volved, were  derived  from  the  same  or  similar 
sources.  However,  the  number  ol'  niai'ks  so  adopted, 
used  and  registered  by  tiio  Nancy  Ann  organization 
during  the  past  fifteen  years,   in   nil   constitute  only 
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an  infill  it  esimaJ  part  of  the  limitless  field  of  fanciful 
and  fictitious  characters  from  which  such  names  and 
trade-marks  may  properly  be  selected  for  trade- 
mark use.  Each  was  adopted  in  the  utmost  good 
faith;  and  appellant's  rights  have  been  long  accepted 
and  recognized  in  the  trade. 

The  practice  of  adopting  and  registering  such 
names  as  trade-marks  for  dolls  and/or  other  prod- 
ucts is  in  strict  accordance  with  the  law  and  the  long 
established  policy  of  the  Patent  Office.  The  Nancy 
Ann  organization  is  not  the  first  or  the  only  manu- 
facturer of  dolls  who  has  registered  such  trade- 
marks. 

For  example  "Little  Miss  Muffett"  was  previously 
registered  May  4,  1920,  No.  130,857  by  Pacific  Nov- 
elty Company  of  New  York  as  a  trade-mark  for 
Dolls.  That  company  went  out  of  business  and  the 
mark  l^ecame  abandoned.  The  Nancy  Ann  adoption 
and  appellant's  registration  followed  the  abandonment 
of  the  mark  by  another;  and  registration  was  not 
effected  until  after  the  Pacific  Novelty  Co.  regis- 
tration expired. 

A  similar  situation  exists  with  respect  to  ''Red 
Riding  Hood".  The  mark  "Little  Red  Riding 
Hood''  was  previously  registered  by  Jeanette  Doll 
Co.  Inc.  of  New  York,  N.  Y.,  No.  186,118,  dated 
July  1,  1924,  for  Dolls.  In  this  instance,  Jeanette 
Doll  Co.  went  out  of  business  and  abandoned  the 
mark  "Little  Red  Riding  Hood".  Upon  an  appro- 
priate   showing    of    those    facts,    the    Patent    Office 
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prranted  tlio  Nancy  Ann  roo-istrntion  Xo.  420,077,  for 
''Hod    RidiiiLT   IToorr'.   hnv   involved. 

As  to  "Little  Miss  Mulfetf'  and  "Little  Red 
Ridinu"  TTood"  the  ])atent  office  officially  determined 
hack  in  1920  and  1924  respectively  that  the  marks 
an  rrqisterablr;  and  that  finding  was  reaffirmed 
when  the  Nancy  Ann  registrations  No.  432,208  and 
No.  420,077  were  granted.  The  adoption  and  regis- 
tration i)y  the  Nancy  Aim  organization  of  these 
trade-marks,  previously  ahandoned  by  others,  is  en- 
tirely proper  and  lawful,  and  is  in  accord  with  com- 
mon  practice. 

Marks  of  comparable  character  have  })een  regis- 
tered by  others  for  years;  and  such  registrations  are 
being  granted  by  the  Patent  Office  consistently  at 
the  present  time.   The  following  are  illustrative : 


Mark 


Numb  or 


Date 


Alice  in 

Wondorland 

304,488 

July 

11, 

1933 

Lilliputian 
Bazaar 

232,557 

Sept. 

13, 

1927 

Dottie  Dimples 

422,827 

Aug:. 

13. 

1946 

Miss  Teeter- 
Totter 

422,832 

Auf?. 

13, 

1946 

Punchinello 

425,857 

Dec. 

3. 

,1946 

Fantasy  Children 
l)y  Sturficon     441,99S 

Feb. 

s, 

1949 

Sherry- Ann 

443,672 

.Jan. 

10. 

195(1 

Peg  0'  My 
ileart 

519,641 

.Ian. 

10. 

1950 

B.ihyland 

520.183 

Jan. 

24. 

1950 

Betty   Burp 

520,240 

Jan. 

24, 

1950 

Mareie 

521,415 

Feb. 

28, 

1950 

Champ 

521,613 

Feb. 

28, 

1950 

Chatterbox 

523,219 

Mar. 

28, 

1950 

Registered 

Alexander  Doll  Co. 

Best  &  Co.,  Inc. 
Hollywood  Doll  Co. 

Iloll.\^vood  Doll  Co. 
Hollywood  Doll  Co. 

Blnnche  M.  Stui<reon 
International  Doll  Co. 

Kerr  c*;:  llin/.  Doll  Co. 

M.  &  S.  Doll  Co. 

Ideal  Novelty  &  Toy  Co. 

Amram  Hadclad 

(!ameo  Doll  Products  Co. 

Sayco  Doll  Corp. 
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Copies  of  tho  above  noted  ro^i^i strati ons  were  filed 
with  the  trial  Court.  The  rej^istrations  are  matters 
of  official  record  in  the  patent  office,  of  which  this 
Court  ma}^  take  judicial  notice.  The  number  of  such 
registrations  cited  could  be  multiplied  many  times, 
l)ut  would  be  merely   cumulative. 

The  proviso  of  Section  5  of  the  Act  of  Feb.  1905 
relating"  to  descriptiveness  is: 

'*  Provided,  That  no  mark  which  consists  merely 
in  the  name  of  an  individual,  firm,  corporation, 
or  association  not  written,  printed,  impressed,  or 
woven  in  some  particula]-  or  distinctive  manner, 
or  in  association  with  a  portrait  of  the  individ- 
ual, or  merely  in  ivords  or  devices  ivhich  are 
descriptive  of  the  goods  with  which  they  are 
used,  or  of  the  character  or  quality  of  such  goods, 
or  merel}^  a  geographical  name  or  term,  shall  be 
registered  under  the  terms  of  this  Act:" 

Obviously  the  Patent  Office  Examiners,  experts  in 
the  field,  did  not  regard  the  marks  as  desci'iptive 
when  any  of  the  above  listed  marks  were  registered, 
or  when  any  of  the  Nancy  Ann  marks  here  involved 
were  registered.  Their  expert  opinion  over  a  long 
period  of  time  has  determined  the  official  rulings  of 
the  Patent  Office,  and  the  formal  registration  of 
trade-marks.  Their  opinion  and  findings  are  entitled 
to  a  high  degree  of  respect. 

''Generally  speaking  judicial  review  of  admin- 
istrative orders  is  limited  to  determining  whethei* 
errors  of  law  have  been  committed."  Scripps- 
Hotvard  Radio  v.  Commission,  316  U.S.  4,  10 
(1942). 
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"To  stato  the  iiiattrr  very  hroadly  judicial 
review  is  ueuerally  limited  to  the  iuquir}-  whether 
the  administrative  agency  acted  wdthin  the  scope 
of  its  authority.  The  wisdom,  reasonableness,  or 
expediency  of  tlic  action  in  the  ciT'cumstances 
are  said  to  be  matters  of  administrative  judg- 
ment to  be  determined  exclusively  })y  the  agency. 
l>ut  the  nariow  inquiry  into  the  agency's  au- 
thority to  act  as  it  did  covers  a  wide  field." 
Final  Rep.  Attoruey  General's  Conimiffee  on  Ad- 
ministrative Procedure  (1941),  page  87,  CC. 
H.,  1511,  page  1873. 

"To  hold  that  there  was  an  invalid  delegation 
of  judicial  power  would  be  to  turn  back  the  clock 
on  at  least  a  half  century  of  administrative  law." 
Sunshine  Coal  Co.  v.  Adkins,  310  U.  S.  381 
(1940). 

*'We  give  great  weight  to  an  administrative 
interpi'ctation  long  and  consistently  followed, 
particularly  when  the  Congress,  presumably  with 
that  construction  in  mind,  has  reinacted  the 
statute  without  change."  Koshlund  r.  Ilelver- 
ing,  298  U.  S.  441  (1936). 

"Congress  has  entrusted  the  administration 
of  the  Act  to  the  Commission,  not  to  the  Courts. 
Apart  from  the  requirements  of  judicial  i-eview 
it  is  not  t'oi-  us  to  ad\ise  the  Commission  how 
to  discharge  its  function."  Pounr  Connnission 
V.  Nope  Gas  Cow  pan y,  320    LT.   S.   591    (1944). 

The  marks  ol*  course  have  a  su(/</esfi}'e  significance 
but  it  has  always  been  recognized  that  there  is  a  cleai* 
distinction  between  marks  which  are  objectionably 
"descriptive"   and   those  which   are   mei*ely   "su(f(/es- 
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tive'\  Marks  which  are  merely  suggestive  have  been 
uniformly  accepted  and  registered  as  valid  trade- 
marks. 

It  is  difficult  to  understand  how  anyone  can  in 
good  faith  argue  that  any  of  the  marks  here  in- 
volved are  descriptive  of  dolls. 

To  be  "descriptive"  within  the'  meaning  of  the 
statute  so  as  to  ])e  barred  from  registration,  a  mark 
must  describe  either  the  goods  upon  which  the  mark 
is  used,  or  the  character  or  quality  of  such  goods. 

To  be  descriptive  of  the  goods,  the  mark  must 
describe  the  goods  themselves  with  reference  to  its 
kind,  composition,  physical  properties  or  species.  For 
example  "White  Wash"  for  calcimine,  or  "Vitri- 
fied" for  glazed  tile. 

To  be  descriptive  of  the  character  of  the  goods, 
the  mark  must  identify  the  goods  with  reference  to 
shape,  or  the  mechanical,  physical  or  chemical  prop- 
erties of  the  goods;  as  "Automatic"  for  self  ac- 
tuating mechanism,  "Water  Proof"  for  a  rain  coat, 
or  "Salted"  for  crackers. 

To  be  descriptive  of  quality,  the  term  must  iden- 
tify the  goods  with  relation  to  the  grade  or  excel- 
lence of  the  goods,  as  for  example  "Everwear"  for 
hosiery,  or  "Super  Shine"  for  shoe  polish. 

None  of  the  Nancy  Ann  trade-marks  here  involved 
are  o])jectionable  in  any  of  these  respects. 

The  courts  have  consistently  recognized  the  dis- 
tinction between  suggestive  marks,  and  those  whicli 


20 


are  descnptive;  and  liavi;  uniformly  lield  valid  those 
trademarks  which  are  s-Hf/f/rsfivr  and  iiof  merely  de- 
scriptive. 

The  fol lowing  ({notations  from  reported  decisions 
arc  illustrative  of  the  ,o(.noral  attitude  of  the  Courts: 
''I  find  that  defendants'  use  of  'lionnie 
Lassie'  is  an  infrin,c:ement  of  plaintiff's  trade- 
mark 'IToot  Lass'  BONNIE,  and  that  defend- 
ants hy  their  use  of  the  words  and  of  the  design 
of  the  Scotch  dancing  girl  in  conjunction  with 
them  have  unfairly  competed,  notwithstanding 
plaintiff's  mark  and  design  have  heretofore  been 
used  on  ladies'  and  misses'  coats  and  suits,  and 
defendants'  on  s\veaters. 

'^The  trade-mark  'Hoot  Lass'  BONNIE  is 
not  descriptive  of  anything  with  which  it  is  used, 
but  is,  in  my  judgment,  both  a  distinctive  and 
arbitrary  mark.  It  is  not  descriptive  of  the 
characteristics  of  the  goods,  or  of  their  quality 
or  ingredients.  It  is  a  fanciful  name,  obviously 
adopted  without  any  other  thought  than  as  being 
peculiarly  significant  and  suggestive  of  plain- 
tiff's goods."  Loii  Schneider,  Inc.  v.  Carl  Gxit- 
men  d  Co.,  70  U.8.P.Q.  490  at  492. 

"If  the  words  are  merely  suggestive  of  the 
character  of  the  g(M)ds  or  the  properties  which 
the  users  of  the  mark  wish  the  i)ublic  to  at- 
tribute to  them  and  are  not  merely  descriptive, 
the  mark  will  be  good.  Reardon  Laboratories  v. 
B.  (t  Ji.  Exterminators,  71  F.  2d  515,  517  (22 
U.S.P.Q.  22,  23-24).  See  also  Holeproof  Hosiery 
Co.  V.  Wallacli  iiros.,  172  F.  859;  Globe- 
Wernicke  Co.  v.   Brown,  121    F.  1<S5."    Ifyc/icnic 
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Products    Co.    V.    Jn(hoii    Vunatvay    Corp.,    81 
U.S.P.Q.  16  at  22. 

''At  the  same  time,  1  am  of*  the  view  that 
plaintiif' s  mark  is  not  a  mere  combination  of 
descriptive  words,  but  a  combination  which  has 
enough  deviation  from  the  common  use  of  words 
and  parts  of  words  to  make  its  res^istration  as  a 
trade-mark  valid."  Vita-Var  Corp.  v.  Aluma- 
tone  Corp.,  81  U.S.P.Q.  330  at  331. 

"One  of  defendants'  contentions  here  is  that 
plaintiff's  trade-mark  is  invalid.  But  as  a  name 
for  a  magazine  catering  to  girls  from  13  to  18 
years  of  age,  we  agree  with  the  trial  court  that 
'Seventeen'  is  a  fanciful  or  suggestive  term 
rather  than  a  commercially  descriptive  one.  Its 
value  in  its  registered  use  would  seem  to  lie  in 
its  symbolic  appeal  and  not  in  any  indication 
of  particular  product.  Cf.  San  Francisco  Ass'n. 
for  the  Blind  v.  Industrial  Aid  for  the  Blind, 
8  Cir.,  152  F.  2d  532,  533,  534  (68  U.S.P.Q.  59, 
60).  It  can  hardly  be  said,  within  the  language 
of  the  Trade  Mark  Act  of  1905,  as  amended,  to 
be  'merely  *  *  *  descriptive  of  the  goods  with 
which  they  are  used,  or  of  the  character  or 
quality  of  such  goods'  ".  Hanson  v.  Triangle 
PnbUcafions,  Inc.,  74  U.S.P.Q.  280  at  281-2. 

''It  is  true  that  the  trade-mark  'Blind-Craft' 
suggests  that  an  article  so  marked  was  made  by 
blind  workers.  The  term  'Blindcraft',  however, 
is  not  specifically  descriptive  of  any  of  the  goods 
produced  by  the  plaintiff  or  by  the  defendant, 
or  of  the  character  or  quality  of  such  goods. 
The  label  'Blindcraft'  upon  a  broom  does  not 
describe  the  broom.  With  respect  to  it,  the  mark 
is  a  fanciful,  nondescriptive  term."    San  Fran- 
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CISCO    Associafio))    v.    fndn.^frinl    Aid    for    Blind, 
Inc.,  68  U.S.P.Q.  59  at  HO. 

''Defendant's  first  contention  is  tliat  plaintiff 
does  not  have  a  valid  trado-mark  in  the  word 
'Swooner'  for  the  sale  of  })ol)))y  socks  and 
other  feminine  wearin,^'  appai'el.  By  the  terms  of 
section  14201,  Business  and  Professions  Code,  'A 
trade-mark  may  not  consist  of  a  desioiiation  *  *  * 
that  relates  only  to  *  *  *  (b)  The  quality  of  the 
thing  marked.'  Defendant  contends  that  under 
this  code  ])rovision  plaintiff  does  not  have  a 
valid  trade-mark  in  the  designation  'Swooner' 
because  such  designation  describes  the  class  of 
trade  for  whom  the  goods  are  intended  and  there- 
fore indicates  the  quality  of  the  merchandise. 
There  is  no  merit  in  this  contention.  The  word 
'Swooner'  does  not  relate  to  the  character  or 
quality  of  the  merchandise.  It  certainly  does 
not  indicate  the  type  or  grade  of  material  from 
which  a  garment  is  made,  nor  does  it  describe 
the  weave,  i)attern,  form,  color,  length  or  size  of 
a  bobby  sock  or  other  feminine  wearing  apparel. 
The  designation  is  more  suggestive  of  style  than 
quality."  Cole  of  California,  hie.  v.  Grayson 
Shops,  Inc.,  (>8  U.S.P.Q.  337  at  339. 

''Plaintiff  has  a  mark  which  is  ar))itrary  and 
not  generic;  or  descrijjtive  of  the  class  of  goods 
to  which  applied  and  consequently  acceptable  as 
a  valid  trade-mark.  While  not  descriptive,  the 
mark  is  in  a  sense  suggestive  of  the  ])r()ducts, 
the  producer  of  which  it  identifies."  Trauz,  Inc. 
V.  Farmer  Boy  Corp.  c£-  Equijmient  Co.,  Inc.,  78 
U.S.P.Q.  31  at  33. 

In  asserting  tliat   tlic   trade-mark    registrations   of 
Nancy  Ann   Storybook   Dolls,    Inc.   are   invalid,  ap- 
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pellees  have  relied  primarily  upon  dicta  which  coun- 
sel, in  argument,  has  repeatedly  quoted  from  the 
decisions  of  the  Examiner  of  Interferences  and  the 
Assistant  Commissioner  of  Patents  in  the  case  of 
Nancy  Aym  Dressed  Dolls  (Nancy  Ann  Storybook 
Dolls,  Inc.,  assignee,  substituted)  v.  Ippolito ,  11 
U.S.P.Q.  545.  That  case  involves  the  trade-mark 
"Nursery  Rhymes".  The  reliance  by  appellees  upon 
those  decisions  is  futile  for  the  reason  that  the  valid- 
ity of  an  opposer's  trade-mark  registrations  cannot 
he  attacked  or  passed  upon  in  the  course  of  an  op- 
position proceeding. 

"(3)  This  raises  an  interesting  situation  in 
that  the  question  of  the  validity  of  the  registra- 
tions has  been  l)rought  into  this  opposition  pro- 
ceeding and  it  is  too  well  established  to  require 
the  citation  of  authorities  that  the  validity  of  an 
opposer's  registration  may  not  be  questioned  in 
an  opposition  proceeding."  de  Botelho  v.  Babs 
Creations,  Inc.,  67  U.S.P.Q.  306  at  307. 

''With  reference  to  appellant's  contention  that 
appellee's  mark  is  merely  descriptive  and,  there- 
fore, the  latter  may  not  intervene  since  the  mark 
relied  upon  by  it  is  not  a  mark  'owned  and  in 
use'  as  provided  for  in  section  5  of  the  Trade 
Mark  Act  of  1905,  the  examiner  held  that  the 
validity  of  appellee's  registered  trade  mark  could 
not  he  challenged  in  an  opposition  proceeding, 
citing  Englander,  Etc.  v.  Continental  Distilling 
Co.,  25  C.C.P.A.  (Patents)  1022,  95  F.  2d  320, 
37  U.S.P.Q.  264,  and  cases  therein  cited  and 
reviewed."  Van  Pelt  d-  Brown,  Inc.  v.  John 
Wyeth  d  Bro.,  Inc.,  73  U.S.P.Q.  408  at  409. 


24 


The  roniniPiits  of  the  Exaniinor  *>\'  Intcifeionces 
in  the  Nursery  Rhymes  case,  also  adopted  by  the 
Assistant  Commissioner  in  affirmin.u:  the  decision  of 
the  Examiner  are  only  tlie  personal  opinions  ol*  the 
individuals  who  prepared  the  decisions;  and  are 
simi)ly  dicta.  Since  the  validity  of  the  0])])oser's 
(Nancy  Ann  Storybook  Dolls,  Inc.)  trade-marks 
could  not  be  attacked  in  the  opposition  ])roceeding, 
the  volunteered  opinions  of  the  Examiner  of  Inter- 
ferences or  of  the  Assistant  Commissioner,  are  of 
no  lejG:al   consequence. 

Even  though  the  volunteered  opinions  of  the  Ex- 
aminer and  Assistant  Connnissioner  were  entitled  to 
considei'ation;  the  decision  of  the  Court  of  Customs 
and  Patent  Appeals  clearly  nullifies  any  weight 
which  the  opinion  mi^ht  otherwise  carr.y.  Thus,  the 
Coui't  in  its  majority  opinion  states: 

"While  we  do  not  consider  the  mark  'Nursery 
Rhymes'  descnptivc  of  dolls  generally,  w^e  do 
considei-  it  highly  suggestive  of  a  class  of  dolls 
in  particular.  The  suggestive  mark  'Nursery 
Rhymes'  is  generic  to  the  specific  marks  regis- 
tered to  appellee,  each  of  which  is  individually 
suggestive  of  a  segment  of  the  group  of  which 
appellant's  contested  mark  is  suggestive.  It  is 
apodictic,  in  our  opinion,  that  confusion  as  to 
the  origin  of  the  goods  of  the  parties  would 
follow  if  registration  were  gi'anted  to  apj)ellant. 
'lioy  Blue,'  'Little  Miss  Muffett,'  'To  Mar- 
ket,' 'Polly  Put  Kettle  On.'  to  mention  just  a 
few  of  tlie  registered  inaiks  of  ai)pellee  herein- 
before  set   out,   are   cei'tain    'Nursery    Rhymes.' 
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Clearly  then,  likelihood  of  confusion  would  fol- 
low upon  the  registration  of  *  Nursery  Rhymes' 
to  appellant  with  consequent  damage  to  the  ap- 
pellee." 

The  validity  of  the  Nancy  Ann  registrations  was 
not  an  issue  before  the  Court,  and  could  not  be 
passed  upon.  As  to  ''Nursery  Rhymes"  the  Court  ex- 
pressly held  that  the  term  is  not  descriptive  of  dolls. 
Only  because  the  term  is  broadly  applica])le  to  the 
several  dolls  made  and  sold  by  Nancy  Ann  Story- 
book Dolls,  Inc.,  under  its  trade-marks  derived  from 
the  Nursery  Rhymes,  was  the  opposition  sustained. 

It  is  of  course  fundamental  that  an  appellate  tri- 
bunal may  affirm  a  lower  court  ruling  for  reasons 
not  advanced  by  the  lower  Court.  An  appellate  Court 
may  disapprove  the  grounds  upon  which  a  case  is 
decided,  and  yet  affirm  the  Judgment  of  the  lower 
Court  upon  other  grounds.  In  the  "Nursery  Rhymes" 
case,  the  above  quoted  portion  of  the  decision  clearly 
shows  that  the  Court  of  Customs  and  Patent  Appeals 
did  not  affirm  the  ruling  that  "'Nursery  Rhymes"  is 
not  registerable  on  the  ex  parte  grounds  of  descrip- 
tiveness.  On  the  contrary,  the  majority  opinion  ruled 
that  "Nursery  Rhymes"  is  not  descriptive;  and  the 
decision  of  the  Assistant  Commissioner  sustaining  the 
opposition,  and  denying  registration  of  the  "Nursery 
Rhymes"  mark,  was  obviously  based  only  upon  the 
grounds  that  the  term  "Nursery  Rhymes"  was  aptly 
applicable  to  the  Nancy  Ann  Storybook  Dolls,  Inc. 
products,  and  hence,  could  not  be  registered  to  Ippo- 
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lito  witlumt  likcliliood  of  cniisino:  oonfusion  in  the 
minds  of  tho  public  11  is  only  hcf-auso  the  Nancy 
Ann  ori]:anizatioii  had  bcon  usin^-  its  trade-marks 
derived  from  Ihe  Nursery  Rhymes  for  many  years 
before  Ippolito  beoan  use  of  "Nursery  Rhymes"  that 
the  Court  denied  re,u:istrati()n  of  the  mark  by  Ippo- 
lito. Had  it  not  been  for  Nancy  Aim's  long  use  of 
marks  such  as  "Little  Miss  Muffett",  "Lucy  Locket", 
"Little  Bo  Peep",  and  other  marks  derived  from  the 
mirsery  rliymes,  the  Court  would  undoubtedly  have 
held  with  Jud^^e  O'Connell,  who  in  his  dissenting 
opinion  said: 

"The  generic  name  or  descriptive  word  appli- 
cable to  the  article  here  in  issue  is  the  term 
'doll.'  The  term  'Nursery  Rhymes'  consists  of 
words  not  primarily  descriptive  of  dolls,  but, 
when  ap])lied  to  dolls,  they  shed  light  upon  the 
characteristics  of  the  goods  in  a  suggestive  or 
figurative  sense  which  is  not  merely  descriptive 
of  dolls  within  the  purview  of  the  statute.  *  *  * 
The  record  discloses  that  the  faces  of  appellee's 
dolls,  in  general,  were  very  much  alike  and  that 
the  dulls  ol*  the  'Storybook  Series'  were  alike 
except  for  costume.  There  is  no  evidence  regard- 
ing the  nature  of  the  dolls  sold  by  appellant 
other  than  the  impression  to  be  drawn  from  the 
term  which  he  seeks  to  register.  That  term  when 
used  as  a  trade-mark  obviously  distinguishes  ap- 
pellant's goods  from  other  goods  of  the  same 
class  sold  ))y  appellee,  and  undei'  the  authorities 
hereinbefore  cited  a}Ji)ellant  was  entitled  to  regis- 
tration of  his  mark." 
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(d)  APPELLANT'S  TRADE-MARKS. 

While  each  of  the  Nancy  Ann  registrations  here 
involved  must  be  separately  considered,  they  may  be 
treated  in  groups. 

First,  is  the  mark  ''Storybook^'.  In  its  primary 
sense,  the  term  "storybook"  means  exactly  that — a 
storybook.  By  long  use  it  has  acquired  a  special 
trade-mark  significance  with  reference  to  dolls,  and 
in  that  connection  has  come  to  denote  doll  products 
made  by  the  Nancy  Ann  organization.  The  mark  is 
purely  arl)itrary  and  distinctive.  It  has  no  descrip- 
tive meaning  with  reference  to  the  dolls  themselves, 
or  their  character  or  quality.  The  mark  has  been 
duly  registered  ))y  the  Patent  Office,  and  rests  soundly 
upon  the  principle  which  the  Court  of  Customs  and 
Patent  Appeals,  as  recently  as  June  30,  1950,  has 
recognized  in  allowing  registration  of  ''Toyland", 
(Ippolito  V.  Nancy  Aim,  Opposition  No.  24,875,  Ap- 
peal Docket  No.  5695),  and  in  holding  that  "Nur- 
sery Rhymes"  is  not  descriptive  of  dolls  in  general. 

The  trade-mark  "Storybook"  for  dolls,  is  obviously 
infringed  hy  the  mark  "Dolls  with  a  Story".  The 
connotation  and  thought  suggestion  is  identical.  The 
mark  could  only  have  been  adopted  by  appellees 
(counterdefendants)  for  the  purpose  of  causing  con- 
fusion. That  it  has  caused  confusion  is  clearly  evi- 
denced by  the  Macy  advertisement.  Exhibit  J  and 
the  Victorine  Dress  Shop  advertisement.  Exhibit  K. 

The  registrations  "Story"  No.  525,896  and  "Fairy- 
land"  No.   436,495   clearly   rest   on   the   same   sound 
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basis.  "Stoiy"  alono  has  heoii  iisod  less  cxlciisively 
than  "Storybook",  but  it  has  been  used  and  duly 
reg:isteiTd;  and  is  obviously  in  fringed  by  a|)i)ellees' 
(counterdei'ondants')  mark  "Dolls  with  a  Story",  in 
which  "Story"  is  tlic  dominant  word.  Fairyland  is 
puicly  aibitrary.  In  its  primary  sense,  it  means  an 
imaginary  realm  inhabitcnl  by  fairies.  As  a  trade- 
mark it  lias  hmg  been  used  to  identify  a  considerable 
group  of  the  dolls  made  by  the  Nancy  Ann  organi- 
zation. Both  marks  rest  upon  the  principle  on  which 
the  Court  of  (histoms  and  Patent  A])])eals  recently 
allowed  registration  of  "Toyland";  and  upon  which 
the  patent  office  has  recently  granted  registration  of 
"Babyland"  (Reg.  No.  520,183,  dated  January  24, 
1950)  for  dolls.  Valid  registration  of  Fairyland  has 
been  recognized  by  the  trial  Court.  A])pellants'  regis- 
tration of  "Storybook"  and  "Story"  are  similarly 
valid. 

Second,  the  marks  "Red  Riding  Hood",  "Little  Miss 
Muffet",  "Mistress  Mary",  "Little  Miss  Donnet", 
"Curly  Locks"  and  "Goldilocks"  are  derived  from 
nursery  I'hymes  or  story  books,  but  obviously  de- 
scribe neither  the  dolls  themselves,  their  character, 
or  their  (lualily.  The  names  are  those  of  imaginary 
characters.  The  dolls  arc  niei'ely  one  artist's  con- 
ception oi'  how  each  imaginary  character  might  ap- 
pear. \\y  lonu  and  extcnsiNc  use,  the  marks  have 
l)ecome  associated  with  the  products  of  the  Nancy 
Ann  organization  and  to  tlir  public  indicate  that  the 
dolls  were  made  by  the  Nancy  Aim  oiganization.  To 
order  a   "Little    Miss   Mufl'et"   or  a   "Curlv    Locks" 


29 


would  mean  nothing  except  for  the  trade  significance 
which  those  terms  have  acquired.  The  term  ''Little 
Miss  Muffet"  in  itself  does  not  indicate  whether  the 
goods  are  dolls,  clothing,  or  cottage  cheese.  As  to 
the  character  of  the  goods,  the  mark  certainly  does 
not  indicate  whether  the  goods  are  paper,  plastic  or 
pot  mental — large  or  small — dressed  or  undressed — 
candy  or  crystal.  As  to  quality  the  mark  does  not 
indicate  or  suggest  whether  the  products  are  penny 
paper  cut  outs,  or  costly  hand  made  collector's  items. 

By  no  distortion  of  the  language  of  the  statute 
can  any  of  this  group  of  names  be  brought  within 
terms  which  bar  registration  of  terms  merely  descrip- 
tive of  the   goods,   their   character  or  their  quality. 

Since  appellees  admit  use  of  precisely  the  same 
marks,  infringement  is  self  evident. 

As  a  third  group,  ''Sugar  and  Spice"  and  "June 
Girl"  are  even  more  clearly  arbitrary  and  distinc- 
tive. No  where  in  any  of  the  nursery  rhymes,  fairy- 
tales or  storybooks  is  there  a  character  "Sugar  and 
vSpice"  or  "June  Girl".  The  primary  meanings  of 
the  terms  are  wholly  unrelated  to  dolls,  and  neither 
term  suggests  any  ascertainable  kind,  character  or 
quality  of  goods,  outside  their  primary  meanings. 
The  mark  "Sugar  and  Spice"  has  been  held  valid 
by  the  trial  Court. 

"June  Bride"  obviously  invades  the  field  of  "June 
Girl",  as  all  brides  are  of  course  girls,  and  a  June 
girl  is  still  a  Jime  girl,  w^hether  a  bride  or  not. 
Nothing  but  a  planned  raid  on  the  Nancy  Ann  trade- 
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marks  could  pToinpt  the  copying-  of  marks  so  fanci- 
ful  as  "Simar  and  Spiro''.  "Jiino  Girl"  rests  upon 
similar   princi})lcs. 

Thr  courts  have  consistently  found  marks  of  com- 
parable   nature   valid    and    infrin,c:ed.     For   example: 
"Sliced  Animals"  has  been  lield  to  be  a  valid  mark 
for  a  cjame  or  puzzle. 

Selchow  i\  Baker,  93  N.  Y.  53;  Cox  690  (Ct. 
App.  N.  Y.,  1883)  ; 

''Cookieland"  has  been  held  descriptive  of  cookies. 
Loose-Wiles  Biscuit  Co.  v.  Johnson   Educator 
Food   Co.,  343   O.   G.   228,   10   F.    (2d)    656 
(App.   D.  C,  1925); 

"Seventeen"  is  not  descriptive  of  a  map^azine  for 
young  .girls. 

Triangle  Publications,  Inc.  v.  Rohrlich  et  al., 
Rosenhaum  et  al.  r.  Trianqle  Puhlications, 
Inc.,  167  F.  (2d)  969,  77  U.S.P.Q.  196  and 
294,  38  T.  M.  Rep.  516  and  657.  (CCA. 
2d  Cir.,  1948)  ; 

''American   Girl"   has   been   held    to   be   infringed 
by  "American  Lady". 

Wolf  Bros.   c('   Co.    V.   Hainiltoii-Broivn    Shoe 
Co.,   165   Fed.   Rep.   413,   91    C   C   A.   363; 
IhnnlHox-firoii'}!    SJioe    Co.    r.    Wolf    Bros,    cfc 
Co.,  240  U.  S.  251,  ()()  L.  Ed. 

"Chatterbox"    has    been    held    to    be    infriiiged    by 
"Chatterbook". 

Estes  V.  Leslie,  29  Fed.  Rep.  91. 
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(e)  BAD  FAITH  OF  APPELLEES. 

It  has  been  noted  that  the  normal  position  of  the 
parties  plaintitf  and  defendant  has  been  reversed  by 
reason  of  the  fact  that  the  infringers  have  employed 
the  ag:e-old  device  of  striking  first — in  this  instance 
hy  asking  for  declaratory  relief.  By  assuming  the 
]-ole  of  an  ''injured  party"  Dollcraft  Company  and 
its  officers  Hinz  and  Kerr  have  sought  to  mask  a 
planned  effort  to  destroy  valuable  trade-mark  rights 
of  Nancy  Ann  Storybook  Dolls,  Inc.,  on  a  distorted 
theory  which,  if  given  effect,  will  destroy  the  trade- 
mark rights  of  hundreds  of  manufacturers  of  dolls 
and  other  products. 

The  position  which  appellees  have  taken  has  been 
a  sham  and  a  pretense,  from  the  start. 

In  the  first  place,  appellees  have  charged  bad  faith 
on  the  part  of  Nancy  Ann  Storybook  Dolls,  Inc.  in 
securing  its  trade-marks  and  in  charging  infringe- 
ment thereof.  Yet  the  validity  of  the  Nancy  Ann  regis- 
trations was  not  involved  in  the  opposition  proceed- 
ings and  hence  could  not  he  impaired  by  the  Ex- 
aminer's volunteered  comment. 

"This  Court  should  not  be  confused  or  misled 
by  the  numerous  trade-mark  opposition  proceed- 
ings in  the  Patent  Office  involving  defendant 
herein  and  cited  to  this  Court  by  defendant's 
counsel  during  the  oral  argument.  In  no  in- 
stance was  the  validity  of  any  of  defendant's 
trade-marks  passed  upon  by  the  Patent  Office 
in  any  of  said  Patent  Office  proceedings.  The 
Patent  Office  does  not  have  jurisdiction  to  deter- 
mine the  validity  of  an  opposer's  trade-nmrk  in 


32 


an  n])p()sition  procecdinu'.  The  only  question  in- 
volved so  I'ar  as  an  o})posor  is  concerned  in  an 
opposition  ])rocecdinR'  is  whether  or  not  the 
opposer  will  l)e  damaged  if  an  a])plicant's  trade- 
mark is  reo:istered."  (Plaintiffs-Counterdefend- 
ants  Opening-  J^rief,  pa?:es  38  and  34.) 

Secondly,  while  attackine^  the  validity  of  the  Nancy 
Ann  Storybook  Dolls,  Inc.  registration,  appellees 
Kerr  and  Hinz  (co])artners  in  Kerr  &  Hinz  Doll 
Company,  and  together  controlling-  the  Dollcraft  Co. 
and  directing-  its  policies)  have  soup:ht  and  secured 
registration  ol'  the  teiTn  "Peg  O'  My  Heart",  for 
dolls  and  doll  clothes.  Registration  No.  519,641,  dated 
January  10,  1950,  a  copy  of  which  was  filed  with  the 
ti'ial  Court. 

The  well  known  name  "Peg  O'  My  PTeart"  is 
comparable  in  all  respects  to  the  names  registered  by 
Nancy  Ann  Storybook  Dolls,  Inc.  and  its  predeces- 
sors; and  by  inunerous  other  registrants  as  indicated 
by  the  annexed  coi)ies  of  trade-mark  registrations. 
In  making  api)lication  for  that  registration,  filed 
January  IT,  1948,  both  Hinz  and  Kerr  took  the  posi- 
tion, without  (juestion  that  they  were  entitled  under 
the  law  to  claim  the  right  to  r(\gister  "Peg  O'  My 
Heai'l  ",  the  name  ol'  a  eliaracte]-  I'onowned  in  song 
and  story,  as  a  technical  trade-mark  for  dolls  and 
doll  clothes.  They  sought,  were  granted,  and  accepted 
a  Federal  registration  of  that  trade-mark.  The  doc- 
trine is  well  established  in  law  that  knowledge  of 
an  agent  is  knowledgi-  of  a  pi'incipal  and  therefore 
tlic  knowledge  of  the  use  of  this  mark  and  the  claim 
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of  unqualified  ownership  of  the  mark  as  a  technical 
trade-mark  for  dolls  and  doll  clothes  is  chargeable 
to  the  corporation,  Dollcraft  Co.,  in  view  of  the  re- 
lationship of  Kerr  and  Hinz  to  that  corporation. 

It  is  apparent  tliat  these  people  are  now  seeking 
to  do  a  complete  "about  face"  for  obvious  reasons 
in  this  suit,  and  have  claimed  in  loud  and  vehement 
tones  that  a  name  such  as  this  cannot  function  as  a 
trade-mark.  E(|uity  frowns  upon  such  tactics  and 
the  whole  fabric  of  the  defense  becomes  clear  for 
what  it  is,  a  shabby  attempt  to  invalidate  the  valued 
trade-marks  of  a  successful  competitor  in  order  that 
the  appellants  may  enrich  themselves  unjustly,  Avhen 
at  the  very  same  time  they  have  followed  the  iden- 
tical business  policy  of  registering  under  the  Federal 
law  the  same  type  of  trade-mark  for  dolls  and  doll 
clothes.  It  is  urged  strongly  that  by  reason  of  the 
act  of  Kerr  and  Hinz  in  claiming  trade-mark  rights 
in  the  name  "Peg  0'  My  Heart"  for  dolls  and  doll 
clothes  and  by  reason  of  the  securing  of  a  Federal 
registration  of  this  mark  as  a  technical  trade-mark, 
they  and  their  company  are  completely  estopped  by 
such  conduct  to  maintain  now  that  the  trade-marks 
of  the  appellant  are  not  valid  and  infringed  and  that 
the  Federal  registrations  for  such  marks  were  not 
granted  properly. 
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(f)  APPELLEES  HAVE  PLANNED  AND  PUP  SUED  A  DFLIB- 
ERATE  COURSE  OF  UNFAIR  COMPETITION. 

The  record  amply  supports  the  cliarp:e  of  appellant 
that  ap])ellees  have  deliberately  planned  a  course  of 
unfair  eoni])etiti()n  with  Naney  Ann  Storybook  Dolls, 
Inc.,  Tor  the  double  purpose  of  injuring:  Nancy  Ann 
Storybook  Dolls,  Inc.,  and  to  unfairly  benetit  from 
the  uoodwill  of  the  Nancy  Ann  organization. 

Appellees  liav(^  deliberately  copied  defendant's 
trade-marks;  and  have  invaded  the  rights  which  de- 
fendant has  acquired  thei-ein  by  long  use  in  inter- 
state and  foreign  commerce,  and  by  registrations  in 
the  United  States  Patent  Office.  With  countless 
names  of  fanciful  and  fictitious  characters  available 
foi-  appropriation  and  use  without  conflict  with 
others  appellees  chose  to  adopt  a  group  of  names 
and  trade-marks  which  they  well  knew  had  been  long 
previously  ado])ted  and  I'egistered  ])y  defendant 
counter-claimant. 

Legal  proof*  of  the  mental  attitude  of  any  of  the 
officers  and  directors  of  appellee  Dollcraft  Co.,  is  of 
course  substantially  impossible.  The  facts  and  cir- 
cumstances of  the  case  })oint  with  certainty  to  a 
plaimed  program  of  sabotage,  and  unlawful  appro- 
priation of  the  rights  of  the  Nancy  Ann  organiza- 
tion. Wliy  else  would  Kei-r  and  llinz,  both  dis- 
gruntled at  the  termination  of  their  relationships 
with  the  Nancy  Ann  organization,  and  ])robably  insti- 
gated by  their  salesman  Patterson  (also  a  disgruntled 
ex-salesman  for  Nancy  Ann),  take  control  of  a  small 
firm    (Dollcraft    |)ai'tnership)    wliich    had    ])]'eviously 
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been  operating  in  good  faith  and  in  fair  competition 
with  the  Nancy  Ann  organization,  and  by  progres- 
sive steps  advance  into  fields  long  previously  duly 
and  legally  appropriated  by  Nancy  Ann.  Actions 
speak  louder  than  words;  and  the  Court  may  very 
properly  draw  an  inference  of  intent  from  the 
planned  and  deli])erate  copying  of  Nancy  Ann  trade- 
marks which  is  so  clearly  shown  l^y  the  record. 

Dollcraft  Co.,  the  partnership  (comprising  Mr.  & 
Mrs.  Juster  and  Mrs.  Juster's  brother,  Richard  Mol- 
lison)  l)egan  selling  a  line  of  dolls  dressed  in  short 
dresses,  and  identified  by  marks  in  no  way  conflicting 
with  those  of  Nancy  Ann.  Later,  obviously  at  the 
urging  of  Patterson,  a  line  of  ''Who  Am  I?"  dolls 
were  put  out.  Neither  the  dolls,  the  boxes  in  which 
the  dolls  were  packed,  or  the  leaflets  listing  the  line 
of  dolls,  included  the  name  of  any  of  the  dolls  of 
their  group.  Assuming  that  they  were  intended  to 
represent  various  characters  selected  from  the  nur- 
sery rhymes,  it  is  obvious  that  their  identity,  in  at 
least  the  majority  of  instances,  could  not  be  deter- 
mined from  mere  inspection  of  the  doll.  The  appli- 
cation of  specific  marks  to  the  various  dolls  followed. 
Whether  it  was  upon  demand  of  the  dealers  for  the 
convenience  of  their  clerks,  or  for  the  convenience 
of  their  customers,  or  if  it  was  Patterson's  idea  of 
stimulating  sales,  is  not  here  important.  On  the 
stand,  Mr.  Juster  testified  that  the  dolls  could  be 
identified  by  their  costumes  alone;  but  he  was  unable 
to  identify  the  Nancy  Ann  dolls  by  mere  inspection. 
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The  fact  is  that  alter  tlic  rorporation  had  ])oeii 
formed  under  the  eontrol  of  Mv.  TTinz  and  Mr.  Kerr, 
the  poliey  of  a])plyiim-  to  eacli  doll  box  an  idcntify- 
ini?  mark  was  adopted.  Some  of  the  marks  so  applied 
were  not  objectionable  to  Nancy  Aim,  as  for  example 
"Aliee  in  Wcmderland",  "Hansel"  and  "CIretel". 
Others,  ineludiuff  Red  Ridinu'  Hood,  T.ittle  Miss 
Mnffet,  l.ittle  Bo-Peej),  Mistress  Mary,  and  T.ittle 
Miss  Donnett  were  in  direct  contlict  with  marks  pre- 
viously adoi)ted  and  used  by  Nancy  Ann.  Mr.  Hinz, 
Mr.  Kerr,  Mr.  Patterson,  and  Mr.  and  Mrs.  Juster 
knew  of  Nancy  Ann's  previous  use  and  registration 
of  these  marks.  Obviously  the  plan  was  to  trade 
on  the  u'ood  will  of  the  Nancy  Ann  oru'anization. 
That  it  accom])lished  the  desired  result  is  evidenced 
by  the  fact  that  within  a  few  months,  Dollcraft  came 
"all  out''  with  a  "Fairyland  Series"  (Nancy  Ann 
Rep:.  438,495)  including: 

Red  Riding-  Hood        Nancy  Ann  Reg-.  No.  420,077 

Reg.  No.  432,208 


Little  Miss  Muffett 
Little  Bo-Peep 
Mistress  Mary 
Little  Miss  Donnett 
Curly  Locks 
Goldilocks 
Sugar  and  Spice 


Reg.  No.  395,454 
Reg.  No.  404,576 
Reg.  No.  404,586 
Reg.  No.  404,581 
Reg.  No.  395,451 
Reg.  No.  403,240 


To  top  it  all,  the  whole  group  comes  out  as  "Dolls 
with  a  Story"  advertised  as  "Collector's  Real  Bisque 
—Dolls  with  a  Story".    (P]xhibit  29.) 

"Dolls  With  a  Story"!!  The  connotation  and 
mental    image    is    identical    with    "Storybook";    and 
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could  only  have  been  appropriated  with  a  deliberate 
intent  to  infringe  the  rights  of  Nancy  Ann! 

Nancy  Ann  Abbott  founded  a  thriving  business 
based  on  the  theory  that  little  girls  would  welcome  a 
family  of  little  miniature  dolls  depicting  favorite 
characters  from  faryland,  storyland,  Mother  Goose 
land  and  other  realms  of  fancy  and  fiction. 

Against  the  warnings  of  others,  Nancy  Ann  Ab- 
bott proved  to  the  world  that  little  girls  (many  grown 
up)  would  welcome  a  private  little  realm  of  fantasy 
in  which  they  could  reign  supreme  among  their 
chosen  subjects.  On  that  ideology,  Nancy  Ann  has 
established  and   built  up  a  thriving  business. 

Because  it  was  known  to  be  a  profitable  business 
by  Hinz,  who  supplied  bodies  by  hundreds  of  thou- 
sands, and  by  Kerr  who  shipped  out  dressed  dolls 
throughout  the  country  l)y  hundreds  of  thousands, 
and  by  Patterson  who  sold  Nancy  Ann  dolls  by  the 
hundreds  of  thousands,  each  of  these  men  had  every 
impulse  to  use  experience  gained  with  the  Nancy 
Ann  organization  to  establish  a  competing  business. 
Also  because  each  was  disgruntled,  there  was  an  urge 
to  sabotage  the  trade-mark  rights  of  Nancy  Ann  for 
their  personal  unjust  enrichment — to  reap  where  they 
had  not  sown  *  *  *.  That  urge  is  believed  to  have 
impelled  the  deliberate  copying  of  Nancy  Ann  trade- 
marks. 

The  deliberate  nature  of  the  attempted  raid  seems 
obvious.  The  first  notice  of  infringement  to  Doll- 
craft  was  dated  October  29,  1949.   The  present  action 
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was  fik'd  Xovcnihor  4,  1949.  ( )l)\  ioiisly,  notice  of 
infriii.ccniciit  was  dcsitrnodly  provoked;  and  a  bill  of 
complaint  Tot  a  declaratory  judgment  was  ready  and 
waitinc:  lor  receipt  of  the  anticipated  notice. 

The  hiw  is  clear  tliat  under  the  circumstances  of 
this  case,  the  deliberate  invasion  of  the  rights  of 
aj)pelh\nt  by  ai)pellees  should  be  i-estrained,  regard- 
less of  whether  the  trade-marks  here  involved  were 
registered  oi-  not. 

"The  })rotection  of  trade-marks  is  the  law's 
recognition  of  tlie  psychological  function  of  sym- 
bols. If  it  is  true  that  we  live  by  symbols,  it  is 
no  less  true  tliat  we  ])urchase  goods  by  them. 
A  trade-mark  is  a  merchandising  short-cut  which 
induces  a  ])urchaser  to  select  what  lie  wants,  or 
what  he  has  been  led  to  ))elieve  he  wants.  The 
owner  of  a  mark  exploits  this  human  propensity 
by  making  every  effort  to  impregnate  the  atmos- 
phere of  the  market  with  the  drawing  power  of 
a  congenial  symbol.  Whatever  the  means  em- 
ployed, the  aim  is  the  same — to  convey  through 
the  mark,  in  the  minds  of  j^otential  customers, 
the  desirability  of  the  commodity  upon  which 
it  appears.  Once  this  is  attained,  the  trade-mark 
ownei'  has  soTTiething  of  value.  If  another 
poaches  upoii  the  commercial  magnetism  of  the 
symbol  he  lias  created,  the  owner  can  obtain 
legal  redress."  Mi.sliawakd  RubJ)rr  cf-  Woolen 
Mf(f.  Co.  V.  S.  S.  Krcsfjc  Co.,  316  U.  S.  203, 
205,  62  S.  Ct.  1022,  86  L.  Ed.  1381  (1942). 

The  manner  in  which  appellants,  with  knowledge 
of  the  Nancy  Ann  Storybook  J)olls,  Inc.  I'egistra- 
tions,  deliberately  copied  marks  long  previously  used 
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and  registered  by  Nancy  Ann  is  a  material  element 

in  the  case. 

*^A  paramount  consideration  in  determining 
this  equital)le  question  is  Dunnell's  appropria- 
tion in  1933  of  these  words  and  using  them  in 
l^lock  capital  letters,  with  full  knowdedge  that 
they  then  were  so  used  on  Stores'  320  Stores  in 
Los  Angeles,  where  Bunnell  started  his  toilet 
seat  cover  business — a  fact  he  at  first  denied  and 
then  admitted.  Dunnell,  with  his  eyes  open,  thus 
chose  to  seek  the  benefit  of  Stores'  vast  expendi- 
tures for  advertising  on  the  chance  that  it  might 
prove  enjoinable."  Safeway  Stores,  Inc.  v.  Bun- 
nell, 80  U.S.P.Q.,  115  at  120. 

The  law  has  been  very  clearly  announced  in  recent 
decisions  of  the  Courts  of  the  Ninth  Circuit.  For 
example,  the  broad  principles  of  trade-mark  and  un- 
fair competition  is  aptly  stated  in  Brooks  Bros.  v. 
Brooks  Clothing  of  California,  Ltd.,  65  U.S.P.Q. 
301  at  308,  wherein  the  Court  says: 

"A  trade  mark  is  merely  a  method  used  by  a 
person  to  designate  his  goods.  It  cannot  exist 
independent  of  a  business.  It  dejjends  on  adop- 
tion and  use,  and  not  on  originality  or  in- 
vention. Whatever  may  have  l^een  the  rule  in 
the  past,  the  1905  Trade  Mark  Registration  Act 
allows  the  registration  of  proper  names  or  words 
which,  prior  to  its  adoption,  could  not  have  been 
made  the  subject  of  a  trade  mark.  It  thus  con- 
fers substantial  rights  on  registrants  under  it. 
Among  the  most  important  of  these  is  'to  pro- 
hibit the  use  of  it  so  far  as  to  protect  the  owner's 
good  will  against  the  sale  of  another's  product 
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as  his.'  And  this  oxtonds  'to  tlio  user  of  a  mark 
wliicli  has  ac(iuii{Hl  secondary  mcaniiii'/  Conso- 
qiUMitly,  \ho  courts,  in  ))otli  trade  mark  and  nn- 
fair  competition  cases,  ha\(>  held  that  wliore  the 
dominant  ])ortion  of  a  trade  mark,  trad<'  name 
or  husiiiess  lias  hecome  identitied  in  the  mind 
of  the  i)nl)lic  with  the  tirst  user,  he  will  be 
protected  in  the  use  of  the  name,  even  against 
a  newcomer  having  the  same  surname." 

More  recently  this  Court  of  Appeals  for  the  Ninth 
Circuit  has  expressed  the  law  in  terms  aptly  appli- 
cable to  the  facts  of  this  case,  as  follows: 

"Trade  Names  An^d  Trade  Marks 
Stand  On  A  Similar  Footing. 

"In  California  and  elsewhere,  a  firmly  estab- 
lished trade  name  receives  the  same  protection 
from  the  law  as  a  trade  mark.  In  the  recent 
case  of  Eastern  Columbia,  Inc.  v.  Waldman,  30 
A.C.  269,  272-273  (74  U.S.P.Q.  114,  115),  the 
Suj)reme  Court  of  California  said: 

"  'It  is  asserted  by  the  defendant  that  an  ab- 
solute injunction  will  not  be  granted  for  the 
infringement  of  the  right  to  use  a  word  in 
what  is  called  a  "secondary  meaning"  as  distin- 
guished from  a  technical  trade  mark.  Where 
words  have  accjuired,  as  is  established  beyond 
dis])ute  in  this  case,  a  fanciful  meaning — a 
meaning  that  has  no  comiection  with  their 
common  meaning,  it  may  be  more  |)T*operly 
said  that  such  meaning  is  their  ])rimai'y  mean- 
ing insofai"  as  their  use  in  business  is  con- 
cerned. Their  (common  meaning  has  dropped 
into    the    l)ackground.     Otherwise   no    right    to 
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use  them  to  the  exchision  of  others  would  have 
been  acquired.  AVheii,  however,  words  have  ac- 
quired such  a  sense  and  are  the  subject  of  the 
good  will  and  reputation  of  a  business  which 
they  designate,  there  is  little  if  anything  left 
to  distinguish  them  from  a  trademark,  a  sym- 
bol, characters  or  words  which  have  no  com- 
mon meaning  and  which  are  artificial,  insofar 
as  the  scope  of  protection  afforded  to  the  one 
who  has  the  prior  right.' 

''  'An  absolute  injunction  is  proper  where 
the  defendant's  conduct  is  unlawful.  (Au- 
thority Cited.)  The  protection  afforded  trade 
names  which  have  acquired  the  status  here 
reached  is  treated  in  the  same  category  as 
trade  marks,  where  it  is  not  necessary  that 
the  competitor  use  the  words  to  describe  his 
product.  (Many  cases  cited.)'  (Emphasis  sup- 
plied.)" Stork  Restaurant  Inc.  v.  Sahati,  76 
U.S.P.Q.,  374  at  376-7. 

"Trade  Name  Givrs  Rise  To  A 
Property  Right. 

''Ow^nership  of  a  trade  name  is  a  property 
right.  It  is  made  so  by  statute  in  California. 
Sections  14400,  14401  and  14402  of  the  Business 
and  Professions  Code  (Deering,  1944)  read  as 
follows : 

"  '§14400.    Ownership.    Any  person  who  has 

first  adopted  and  used  a  trade  name,  whether 

within  or  beyond  the  limits  of  this   State,  is 

its  original  owner.' 

"  '14401.  Transferability.  Protection  ac- 
corded. Any  trade  name  may  be  transferred 
in  the  same  manner  as  personal  property  in 
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coiinoetion  witli  the  ^ood  will  of  the  business 
in  which  it  is  used  or  tlie  part  tliereof  to  whicli 
it  is  appurtenant,  and  tlie  owner  is  entitled 
to  the  same  proteetion  by  suits  at  law  oi-  in 
equity.' 

"  '14402.  Remedy  for  violation  of  ris^hts. 
Any  court  of  competent  jurisdiction  may  re- 
strain, by  injunction,  any  use  of  trade  names 
in  violation  of  the  rights  defined  in  this 
chapter.' 

*'In  Eastern  Columbia,  Inc.  v.  Waldman, 
supra,  30  A.  (\  at  pa.^es  270  and  271  (74  U.S. 
P.  Q.,  114,  115),  the  state  Supreme  Court  re- 
cited that  'plaintifl'  has  used  the  trade  name 
"Eastern  Cohunbia"  and  acquired  property  lights 
and  good  will  therein,'  and  that  'The  findings 
establish  that  the  ]ilaintiff  owns  the  trade  name 
of  "Eastern  Columbia".' 

"The  California  rule  accords  with  general 
laws.  In  Siegel  Co.  v.  Federal  Trade  Commis- 
sion, 327  U.  S.  608,  H12  (69  U.S.P.Q.,  1,  3), 
Mr.  Justice  Douglas  referred  to  trade  names  as 
'valuable  business  assets'  and  adverted  to  'the 
I)olicy  of  the  law  to  protect  them  as  assets  of  a 
business,'  citing  Federal  Trade  Commission  v. 
Royal  Milling  Co.,  288  U.  S.  212,  217.'  "  Stork 
Restaunnif,  fur.  r.  Sahafi,  76  IT.S.P.Q.,  274  at 
377. 

"The  Law  Of  Unfair  Competitiox  Is 

Broader  Than  The  Law  Of 

Trade  Marks. 

"The  a|)j)ellanl,  however,  does  nol  bottom  its 
comfjlaint  solely  upon  the  appellees'  alleged  vio- 


43 


lation  of  its  property  riglit  in  the  trade  name 
'The  Stork  Club'.  It  also  alleoes  that  the  ap- 
pellees have  been  guilty  of  unfair  competition 
by  using  the  'confusingly  similar'  name,  'Stork 
Club,'  and  related  insigne  of  a  stork  standing  on 
one  leg  and  wearing  a  high  hat. 

"Before  attempting  to  evaluate  this  phase  of 
the  appellant's  case,  it  will  be  well  to  bear  in 
mind  that  the  reach  of  the  law  of  unfair  com- 
petition is  greater  than  that  of  the  law  of  trade 
marks. 

"In  Hanover  Milling  Co.  v.  Metcalf,  240  U.  S. 
403,  412-413,  the  court  said : 

"  'Courts  afford  redress  or  relief  upon  the 
ground  that  a  party  has  a  valuable  interest 
in  the  good-will  of  his  trade  or  business,  and 
in  the  trade  marks  adopted  to  maintain  and 
extend  it.  The  essence  of  the  wrong  consists 
in  the  sale  of  the  goods  of  one  manufacturer 
or  vendor  for  those  of  another.'  (Cases  cited.) 

"  'This  essential  element  is  the  same  in  trade 
mark  cases  as  in  cases  of  unfair  competition 
unaccompanied  with  trade  mark  infringement. 
In  fact,  the  common-law  of  trade  marks  is  but 
a  part  of  the  broader  law  of  unfair  competi- 
tion.'   (Cases  cited.) 

"  'Common-law  trade  marks,  and  the  right 
to  their  exclusive  use,  are  of  course  to  be 
classed  among  property  rights.  Trade  Mark 
Cases,  100  U.  S.  82,  92,  93;  but  only  in  the 
sense  that  a  man's  right  to  the  continued  en- 
joyment of  his  trade  reputation  and  the  good- 
will that  flows  from  it,  free  from  unwarranted 
interference  by  others,  is  a  property  right,  for 
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tlio  pi'Dtoctioii  of  wliich  a  trade  iiiai-k  is  an 
iTistnniiciitality.  As  was  said  in  tho  samo  case 
(pap:e  94),  the  ri,L;lit  urows  out  of  nso,  not  mere 
adoption.' 

"Tlie  principle  was  7'eco,2:nized  by  this  court 
in  Phillips  v.  The  (Jovci-nor  &  Co.,  etc.  (CCA. 
9),  79  F.  2d  971,  974  (27  U.S.P.Q.,  229,  232)." 
Stork  Restaurant,  Inc.  v.  Sahuti,  76  U.S.P.Q., 
374  at  376. 

"Reaping  Where  One  Has 
Not  Sown. 

'*The  decisions  frequently  refer  to  this  sort 
of  imitation  as  'reaping  where  one  has  not  sown' 
or  as  'riding  the  coattails'  if  a  senior  appro- 
priator  of  a  trade  name. 

''By  whatever  name  it  is  called,  equity  frowns 
upon  such  business  methods,  and  in  ])roper  cases 
will  grant  an  injunction  to  the  rightful  user  of 
the  trade  name. 

''In  Aetna  Casualty  &  Surety  Co.  v.  Aetna  Auto 
Finance,  Inc.  (CCA.  5),  123 *F.  2d  582,  584  (51 
U.S.P.Q.  435,  437-438),  certiorari  denied,  315 
U.S.  824  (52  U.S.P.Q.  644),  the  court  used  the 
following  language : 

"  'This  purpose  is  to  project  itself  into  that 
business  arena  panoplied  in  a  name  already 
favorably  known,  rather  than  to  come  into  it  on 
its  own  merits,  and  slowly  building,  here  a  little, 
there  a  little,  establish  its  (nvn  place.  *  *  * 
(Many  cases  cited) ' 

''  'These  cases  all  hold  that  where  as  here  it 
plainly  appears  that  there  is  a  purpose  to  reap 
where  one  has  not  sown,  to  gather  where  one 
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has  not  planted,  to  build  upon  the  work  and 
reputation  of  another,  the  use  of  the  advertising 
or  trade  name  or  distinguishing  mark  of  an- 
other, is  in  its  nature,  fraudulent  and  will  be  en- 
joined.' 

''In  Cleo  Syrup  Corporation  v.  Coca-Cola  Co. 
(CCA.  8),  139  F.  2d  416,  417  (60  U.S.P.Q.  98, 
100),  certiorari  denied,  321  U.S.  781-782  (60 
U.S.P.Q.  578),  the  court  declared  that  'There  is 
no  merit  in  the  contention  that  a  court  of  equity 
will  not  afford  protection  to  the  plaintiff's  trade- 
mark or  prevent  its  good  will  from  being  nibbled 
away  liy  unfair  competitors'." 

Stork  Restaurant,  Inc.  v.  Sahati,  76  U.S.P.Q. 
374  at  380-81. 

In  the  present  case,  appellees  had  countless  names 
of  fanciful  and  fictional  characters  which  tliey  could 
have  adopted  and  registered,  just  as  Kerr  &  Hinz 
adopted  and  registered  "Peg  O'  My  Heart".  There 
can  be  no  reason  other  than  a  wish  to  injure  the  Nancy 
Ann  organization  and  to  benefit  from  its  good  will 
when  it  adopted  and  began  using  not  just  one  but  a 
number  of  the  Nancy  Ann  trade-marks.  On  that  point 
the  Court  has  said : 

"A  vast  field  of  words,  phrases  and  symbols  is 
open  to  one  who  wishes  to  select  a  trade  mark  to 
distinguish  his  product  from  that  of  another.  Un- 
questionably in  oui'  ever-increasing  complex  busi- 
ness life,  the  trend  of  modern  judicial  decisions 
in  ti'ade  mark  matters  is  to  show  little  patience 
with  the  newcomer  who  in  adopting  a  mark  gets 
into  the  border  line  zone  between  an  open  field 
and  one  legally  appropriated  to  another.    As  be- 
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twecii  a  newcomer  and  one  who  by  honest  tlealinft- 
has  won  favor  witli  tlie  public,  doubts  are  always 
resolved  ap^ainst  the  former." 

Skelhj  Oil  Co.  v.  The  Powennr  Co.   (32  U.S. 
P.Q.  at54). 

Appellants  hav(^  argued  that  the  Nanc}^  Ann  oro:an- 
ization  has  not  used  its  registered  marks  in  a  trade- 
mark sense  because  in  come  cases  the  inarks  apply 
to  only  one  type  of  doll,  and  because  in  some  cases 
tliere  have  been  applied  two  or  more  trade-marks  to 
a  single  product. 

The  argument  is  without  merit  because  it  is  fundar 
mental  that  different  marks  may  be  used  upon  differ- 
ent products  of  the  same  manufacturer;  and  that  a 
])lurality  of  marks  may  be  used  upon  the  same  prod- 
uct. 

*'Are  the  w^ords  King,  Queen  and  Duk(^  trade 
marks?  T  do  not  think  they  are  in  the  sense  that 
it  prohibits  their  use  as  trademarks,  and  T  think 
that  a  person  may  properly,  legally  a])])ly  more 
than  one  trade-mark  to  a  given  commodity." 
Brunswick,  Balkc,  CoUende?'  v.  Natiorial,  43 
U.S.P.Q.  10. 

"The  fact  that  a  manufacturer  may  employ  a 
number  of  different  names  to  designate  diftVrent 
products  does  not  destroy  the  trading  value  of 
such  names  where  the  primary  pui'pose  of  each 
is  to  indicate  origin  and  not  quality.  Capewell 
Horse  Nail  Co.  v.  Mooney,  1()7  F.  575;  ,j(»jni  Rut- 
gert  Planten  v.  Canton  Pharmacy  Co.,  143  O.G. 
1113;    Lavtoii    Pure    Food    Co.    v.    Chui-ch    and 
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Dwight  Co.,  182  F.  24;  Dixie  Cotton  Felt  Mat- 
tress Co.  et  al  V.  Stearns  &  Foster  Co.,  185  F. 
431." 

Simonize  Co.  v.  HoJUngshead,  20  U.S.P.Q.  327. 

Appellees  have  claimed  that  appellant  has  competed 
unfairly  by  sending  out  notice  of  infringement  to  a 
few  of  Dollcraft  Company  customers.  The  charge  is 
absurd.  Notice  was  served  only  with  respect  to  trade- 
marks actually  owned  and  registered  by  the  Nancy 
Ann  organization.  Such  notice  is  ohligatory,  not  only 
to  protect  the  trade-mark  rights  of  the  trade-mark 
owner,  but  to  obviate  the  accumulation  of  damages 
against  an  infringer.  Such  notice  is  a  legal  duty,  not 
an  unfair  practice. 

In  bringing  the  present  action  for  a  declaratory 
judgment,  appellees  have  ignored  the  plain  and  simple 
remedy  |)rovided  by  the  trade-mark  statutes  for  cancel- 
lation of  the  registrations  here  involved.  The  Act  of 
February  20,  1905  is  as  follows : 

''Sec.  13.  U.S.C,  title  15,  sec.  93.  That  when- 
ever any  person  shall  deem  himself  injured  by 
the  registration  of  a  trade-mark  in  the  Patent 
Office  he  may  at  any  time  apply  to  the  Commis- 
sioner of  Patents  to  cancel  the  registration 
thereof.  The  commissioner  shall  refer  such  appli- 
cation to  the  examiner  in  charge  of  interferences, 
who  is  empowered  to  hear  and  detei'mine  this 
question  and  who  shall  give  notice  thereof  to  the 
registrant.  If  it  appear  after  a  hearing  before 
the  examiner  that  the  registrant  was  not  entitled 
to  the  use  of  the  mark  at  the  date  of  his  appli- 
cation for  registration  thereof,  or  that  the  mark 


48 


is  nut  used  l)y  the  registrant,  or  has  bcrii  ahan- 
doiiod,  and  the  examiner  shall  so  decide,  the  com- 
missioner sliall  cancel  the  registration.  Appeal 
may  be  taken  to  the  commissioner  in  person  from 
the  decision  of  the  examiner  of  intei-ferences." 

Mr.  Hinz,  Mr.  Kerr  and  Mr.  Justei*,  all  officers  and/ 
or  directors  of  Dollcraft  Company  obviously  had 
knowledge  of  the  trade-marks  owned  and  lonii;  used  by 
the  Nancy  Ann  ors^anization.  If  in  good  faith  they 
had  deemed  th(»mselves  injui'ed  by  the  registrations 
here  involved,  or  any  of  them,  the  appropriate  remedy 
was  to  file  a  petition  for  cancellation  of  the  offending 
marks.  In  that  way,  the  governmental  agency  author- 
ized by  statute  to  act  in  such  situations  \vould  be  called 
upon  to  review  the  facts  and  take  such  action  under 
the  statute  as  it  might  then  deem  proper. 

Instead,  th(^  appellees  have  proceeded  witli  use 
of  the  Nancy  Ann  trade-marks  without  regard  to  the 
Nancy  Ann  rights.  Now,  in  the  guise  of  a  party  in- 
jured by  the  Nancy  Ann  charge  of  infringement,  Doll- 
craft  has  asked  the  (\)urt  to  intercede  in  its  behalf, 
and  save  it  from  the  penalties  of  its  infringement. 
Failure  to  have  asked  cancellation  of  any  trade-mark 
registration  of  the  Nancy  Aim  organization  leaves 
Dollcraft  in  the  ]>osition  of  one  asking  the  Conrt  to 
assume  the  duties  delegated  by  Congress  to  the  Patent 
Office.  Be  that  as  it  may,  the  crux  of  this  case  is  that 
Nancy  Ann  Storybook  Dolls,  hic,  is  asking  this  (/'ourt 
to  grant  relief  from  a  willful  pii-ating  of  its  trade- 
marks and  good  will. 
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CONCLUSION. 


The  technicalities  of  trade-mark  law,  and  the  fairly 
close  distinctions  which  have  cropped  up  in  this  case, 
give  an  impression  of  complexity.  However,  the  is- 
sues are  really  few  and  simple.  It  is  submitted  that 
the  following  conclusions  are  inevitable: 

1.  The  Nancy  Ann  trade-marks  are  valid;  and  the 
registrations  here  involved  were  duly  and  validly  is- 
sued by  the  Patent  Office. 

2.  Those  registered  trade-marks  have  been  in- 
fringed by  appellees. 

3.  Regardless  of  the  trade-mark  registrations,  ap- 
pellees have  competed  unfairly  with  appellant  by  ap- 
plying to  its  products  the  various  marks  here  involved, 
with  knowledge  that  appellant  had  for  many  years 
been  using  the  marks  so  extensively  as  to  have  estab- 
lished a  secondary  meaning  for  each  mark  as  indi- 
cating a  product  of  the  Nancy  Ann  organization. 

4.  That  this  case  should  be  remanded  to  the  trial 
Court  with  instructions  to  enter  a  judgment  of  validity 
and  infringement  with  respect  to  each  of  the  trade- 
marks in  suit,  and  for  such  further  action  as  may  be 
deemed  proper,  including  injunctive  relief  and  an 
award  of  costs. 

Dated,  San  Francisco,  California, 
October  17, 1951. 

Respectfully  submitted, 
Hugh  N.  Orr, 
William  Gr.  MacKay, 

Attorneys  for  Appellant. 
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This  is  an  appeal  from  a  judgment  entered  in  the 
United  States  District  Court  for  the  Northern  Dis- 
trict of  California,  wherein  the  trade-marks  ''Red 
Riding  Hood",  ''Little  Miss  Muffett",  "Little  Bo- 
Peep",  "Mistress  Mary",  "Little  Miss  Donnett", 
"Curly  Locks",  "Goldilocks",  "June  Girl",  "Story- 
book" and  "Story"  for  dolls  were  held  to  be  invalid 
and  void  and  the  registrations  thereof  were  cancelled. 
It  was  further  held  in  said  judgment  that  the  parties 
to  the  action  had  not  unfairly  competed  with  each 
other. 


STATEMENT  OF  THE  CASE. 

This  case  oiiuinated  in  the  District  Cuiirt  as  an 
action  for  dcclaratoTy  relief  pursuant  to  28  U.S.C., 
Section  2201.*  Plaintitt's-appellees  are  Dollcraf't  Co., 
a  California  ('()r])oration,  and  Lester  F.  Hinz  and 
Robert  P].  Kci-i-.  individuals,  the  lattci'  two  being 
broug'ht  into  the  case  by  way  of  a  cross-complaint  filed 
1)}'  defendant-a])i)ellant.  Apf)ellee  Dollcraft  Co.  is  a 
manufacturer  of  dressed  dolls.  The  defendant-ay)pel- 
lant  is  Nancy  Ann  Storybook  Dolls,  Inc.,  a  cor- 
})07'ation,  which  is  also  a  manufacturer  of  dressed 
dolls.  Hoth  a])pellee,  Dollcraft  Co.,  and  appellant  had 
the  practice  of  manufacturing  dressed  dolls  that  re])- 
resented  nursery  rhyme  or  storybook  characters  and 
identified  these  dolls  by  the  nursery  rhyme  or  story- 
book character  name.  The  appellant  began  the  prac- 
tice of  so  naming  its  dolls  with  character  names  ])rior 
to  the  adoption  of  the  practice  by  appellee,  Dollcraft 
Co. 

The  ap])ellant  contends  that  because  of  its  ])ri<>r  use 
of  these  names  it  now  has  the  exclusive  right  to  man- 
ufacture and  sell  dressed  dolls  representing  the 
nursery  rhyme  oi-  storybook  characters  known  to 
everyone  as  "Red  J^iding  Hood'',  "Little  Miss  Muf- 
fett",  "Little  llo-Pee))",  "Little  Hoy  Blue",  "Mis- 
tress Mary",  "Little  Miss  Donnett",  "Curly  Locks", 


•§  2201.     Creation  of  remedy. 

In  a  case  of  actnnl  controversy  within  its  jurisdietion,  exeei^t  with 
i-i'S})ect  to  fcflcral  taxes,  any  Coui-t  of  the  Tnited  .Stales,  npon  tlie 
filinir  of  an  apiiritpriafc  itl('atlin<r,  may  declare  the  ri<rlits  and  othei- 
\v\in\  rehilions  of  any  interest i-d  party  soekinf;  such  ihchiration. 
whether  or  not  further  relief  is  or  eould  be  sought.  Any  such 
declaration  shall  have  the  force  and  effect  of  a  final  judqTncnt  or 
decree  and  shall  he  reviewable  as  such. 
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and  ''Goldilocks".  It  also  contends  that  it  is  the  only 
one  that  can  manufacture  and  sell  a  doll  under  the 
name  ''June",  "June  Girl",  or  "June  Bride".  Fur- 
thermore, it  contends  that  it  has  the  exclusive  right  to 
identify  these  dolls  as  "Storybook"  dolls  or  "Story" 
dolls.  In  other  Avords,  the  public,  as  well  as  appellees, 
because  of  appellant's  prior  adoption  and  use  of  these 
descriptive  character  names  for  dolls,  is  forever  pre- 
cluded from  making,  using  or  selling  dolls  represent- 
ing their  conception  of  these  nursery  rhyme  or  story- 
book characters  and  identifying  them  by  their  char- 
acter names. 

These  names  of  nursery  rhyme  or  storybook  char- 
acters are  not  used  by  either  appellant  or  appellee, 
Dollcraft  Co.,  as  a  means  to  identify  the  source  or 
origin  of  the  dolls  but  are  used  to  identify  the  par- 
ticular nursery  rhyme  or  storybook  character  each 
doll  represents.  For  example,  "Red  Riding  Hood"  is 
dressed  in  a  red  cape  as  Red  Riding  Hood  has  been 
represented  in  the  nursery  rhymes  and  storybooks 
from  time  immemorial.  "Little  Bo  Peep"  is  dressed 
to  represent  a  shepherdess  having  a  shepherd's  crook 
in  her  hands.  In  each  instance  the  dolls  are  made  to 
represent  someone's  conception  of  a  particular  nurs- 
ery rhyme  or  storybook  character.  Under  such  cir- 
cumstances, the  character  names  do  not  function  as 
trade-marks  but  function  solely  as  identifying  the 
character  each  doll  represents.  In  other  words,  none 
of  these  descrii)tive  names  are  used  by  appellant  or 
appellee,  Dollcraft  Co.,  to  point  to  the  source  or  oi-igin 
of  the  goods  to  which  they  are  applied.  However,  they 


are  houvj;  usod  ))y  appollant  in  an  attempt  to  throttle 
leixitiniate  ('onii)etitioii.  For  example,  the  mere  men- 
tion of  the  name  ''Red  Ridinc:  Hood"  eannot  helj)  l)nt 
brinp:  to  mind  tlie  storybook  or  nursery  rhyme  char- 
aeter  that  represents  a  little  ,i;irl  dressed  in  a  red 
cape.  To  say  you  liave  a  Red  Ridinu'  Hood  doll  would 
indicate  to  everyone  that  you  have  a  doll  dressed  to 
represent  the  mirsery  rhj^me  or  storybook  character 
"Red  Ridinii-  Hood".  To  exclude  everyone  from  mak- 
iuir  or  sellino'  a  doll  that  is  a  representation  of  Red 
Ridino-  Hood  and  to  preclude  everyone  from  callins: 
that  doll  by  its  common  descriptive  character  name 
of  Red  Ridins:  Hood  is  certainly  not  the  intent,  i)ur- 
pose  or  function  of  the  trade-mark  laws. 

As  a  matter  of  fact,  appellant,  tlirou.^h  one  of  its 
officers  in  his  testimony,  admitted  the  descriptive- 
ness  of  the  marks  here  in  (juestion.  (Rowland  R  258- 
2(S0.)  It  was  also  admitted  by  the  same  witness  that 
the  dress  of  appellee  Dollcraft  Co.'s  packages  in  which 
its  dolls  are  marketed  was  not  similar  to  the  dress  of 
the  packages  in  which  a])])ellant's  dolls  are  sold.  (R 
:}9:3.)  Ai)pellees,  Lester  F.  Hinz  and  Robert  E.  Kerr, 
were  brought  into  this  action  by  way  of  a  cross-com- 
plaint (R  b2)  and  it  is  contended  by  appellant  (Brief 
for  Appellant,  page  34)  that  because  a])pellees,  TiCster 
F.  Hinz  and  Robert  E.  Kerr,  together  own  a  con- 
trolling stock  interest  in  appellee  Dollcraft  C'o.,  th(>y 
are  jointly  and  severally  res])onsi)ile  for  the  alleged  in- 
fringing acts  of  a])])ellee.  Dollcraft  Co.,  here  coin- 
plained  of.  This  contenti<tn  is  wholly  u]isu])poite(i  in 
fact  or  in  law. 


The  appellees  contend  that  the  marks  here  involved 
are  the  common  descriptive  nursery  rhyme  or  story- 
book character  names  and  are  puhlici  juris,  and  there- 
fore it  is  impossible  for  anyone  to  secure  the  ex- 
clusive right  to  manufacture  dolls  representing  these 
nursery  rhyme  or  storybook  characters  that  have 
been  known  to  the  American  public  for  years  and 
years,  and  that  it  is  impossible  for  anyone  to  ac- 
quire the  exclusive  right  to  call  these  character  dolls 
by  their  common  descriptive  nursery  rhyme  or  story- 
book character  names. 


THE  ISSUES  RAISED. 

There  are  actually  only  three  issues  raised  on  this 
appeal : 

(1)  Are  appellant's  trade-mark  registrations  ''Red 
Riding  Hood",  ''Little  Miss  Muffett",  "Little  Bo- 
Peep",  "Mistress  Mary",  "Little  Miss  Donnett", 
"Curly  Locks",  "Goldilocks",  "June  Girl",  "Story- 
book" and  "Story"  valid  and  is  appellant  entitled 
to  the  exclusive  use  thereof? 

(2)  If  valid,  have  these  trade-marks  been  in- 
fringed by  appellees? 

(3)  Have  appellees  unfairly  competed  with  appel- 
lant? 

The  foregoing  issues  raised  in  this  appeal  will  be 
discussed  hereinafter  and  in  so  doing,  the  many  errors 
of  fact  and  of  law  appearing  in  brief  for  appellant 
will  be  pointed  out  to  this  Court. 


SUMMARY  OF  ARGUMENT. 

1.  Appellant  seeks  a  trial  dr  )ioi'o  before  this  Court 
because  appellant  has  made  no  effort  in  its  ])rief  to 
sliow  tliat  the  findings  of  faet  and  judgment  of  the 
District  Con  it  ai-e  not  sn])])orted  by  substantial  evi- 
dence, nor  does  appellant  point  to  any  evidence  whicli 
would  supj)ort  findinus  of  fact  contrary  to  those  found 
by  the  District  Court. 

2.  The  ap])ellant's  alle.u^ed  doll  names  do  not  con- 
stitute a  distinctive  word  or  s^roup  of  words  adoi)ted 
for  the  purpose  of  idc^ntifyinp;  the  ap])ellant's  ])roduct, 
nor  do  the  doll  names  function  as  trade-marks  nor 
are  they  capable  of  a  trade-mark  function  or  use. 

(a)  The  function  of  a  trade-mark  is  to  point  out 
the  oric^in  or  ownershij)  of  the  article  to  which  it  is 
affixed  or,  in  other  words,  to  give  notice  to  the  public 
who  manufactured  or  pi'oduced  the  article. 

(b)  The  trade-marks  here  involved  do  not  ])er- 
form  the  function  of  ])ointing'  out  the  origin  or  own- 
ership of  the  articles  to  which  they  are  affixed. 

:].  The  District  Court  found  as  fact  that  the  trade- 
marks here  involved  are  descriptive  and  therefore 
they  are  clearly  invalid  and  such  findings  are  based 
on  substantial  evidence  including  the  admission  of  a))- 
pellant  that  th<'  marks  are  (lescri])tive. 

4.  Descriptive  names  such  as  the  particular  names 
of  nursery  rhyme  characters  caimot  be  ado])ted  as 
trade-marks  noi*  can  such  names  accjuiie  a  secondary 
meaning  as  a  ti'ade-mark  by  long  continued  and  ex- 
clusive use,  for  to  give  them  a  secondary  meaning  is 


to  give  such  character  names  the  full  effect  of  a  trade- 
mark while  denying  their  validity  as  such. 

(a)  Descriptive  names  are  not  subject  to  adop- 
tion as  trade-marks. 

(b)  Federal  trade-mark  registration  does  not  alter 
inability  to  adopt  descriptive  names  as  trade-marks. 

(c)  Secondary  meaning  cannot  attach  to  descrip- 
tive names  and  the  District  Court  found  as  a  fact  that 
the  marks  here  involved  have  not  acquired  a  secondary 
meaning. 

(d)  Character  names  for  dolls  are  descriptive. 

5.  The  appellees,  having  the  right  to  identify 
their  doll  products  with  their  descriptive  nursery 
rhyme  or  storybook  character  names,  cannot  be  guilty 
of  unfair  competition. 

6.  Validity  or  invalidity  of  appellant's  trade-mark 
not  in  issue  when  appellant  was  involved  in  opposi- 
tion proceedings  before  patent  office  but  examiner 
in  patent  office  can  rule  on  propriety  of  applicant's 
mark  in  such  proceedings. 

7.  Appellant,  by  sending  threatening  letters  to 
numerous  customers  of  appellee,  Dollcraft  Co.,  forced 
said  appellee  to  act  immediately  to  protect  its  trade. 

8.  Appellees,  Lester  F.  Hinz  and  Robert  E.  Kerr, 
are  not  guilty  of  trade-mark  infringement  or  unfair 
competition. 

9.  Stork  CI  id)  case  not  applicable  to  facts  of  in- 
stant action. 


APPELLANT  SEEKS  A  TRIAL  DE  NOVO 
BEFORE  THIS  COURT. 

From  a  rcadinu-  ol'  appellant's  brief,  ii  aitjx'ars 
clearly  that  a|)p('llaiit  misconstrues  the  true  ruiic- 
tioii  of  this  Court.  Ai)])ellaut  has  uo  argument  with 
the  application  of  the  law  to  the  facts  as  found  by  tlic 
District  Court,  l)ut  merely  argues  that  the  District 
Court's  findings  of  fact  were  wrong  and  should  l)e 
set  aside.  However,  appellant  in  its  bi-ief  makes  no 
effort  io  show  that  the  findings  of  fact  are  not  su])- 
ported  by  the  evidence  or  by  substantial  evidence,  nor 
does  appellant  in  its  lirief  ])oint  to  any  evidence  which 
would  sustain  findings  of  fact  contrary  to  those  ('ouiid 
by  the  District  Court. 

Thus,  we  argue  that  having  no  quarrel  with  the  a]v 
plication  of  the  law  to  the  facts  as  found,  what  aj)- 
l)ellant  says  in  essence  is  that  despite  the  fact  that  the 
findings  of  fact  are  suppoi'ted  by  the  only  evidence, 
and  that  evidence  is  substantial,  the  District  Court 
came  to  the  wrong  decision  as  to  the  facts. 

It  is  the  function  of  this  Court  to  determine  wliether 
or  not  the  District  Court  correctly  applied  the  law  to 
the  facts  as  found  and  as  to  whether  or  not  the  facts 
as  found  are  supported  by  substantial  evidence  and 
arc  not  clcarlv-  crroiieons.  Inasmuch  as  a])pellant  does 
not  (juarrel  with  tlie  District  Court's  application  of 
the  law  to  the  facts  as  fomid,  the  issue  here  is  merely 
whether  or  not  the  findings  of  fact  are  clearly  eri-one- 
ous  and  whether  or  not  the  findings  of  fact  are  suj)- 
ported  by  substantial  evidence. 


The  District  Court  found  as  a  fact  that  all  of  ap- 
pellant's trade-marks  involved  herein  were  descrip- 
tive. It  is  beyond  question  that  the  descriptiveness  of 
a  trade-mark  is  a  question  of  fact  for  the  trial  Court. 
On  this  point  the  Court  found  as  follows  (R  108  to 
111): 

'^16. 

''The  dolls  produced  by  each  party  herein  show 
themselves  to  have  been  designed,  created  and 
dressed  so  as  to  be  the  likenesses  of  well-known 
fictional  characters  whose  names  they  bear. 

"Each  doll  bearing-  the  trade-marks  here  in 
issue  is  a  manifestation  of  the  fictional  char- 
acter itself  whose  name  serves  to  identify  and 
describe  such  doll. 

''18. 

"  'Story'  and  'Storybook'  properly  serve  as 
generic  names  for  all  that  class  of  dolls  which 
portray  or  represent  fictional  characters,  as  does 
'Dolls  With  a  Story'. 


a 


19. 


"The  use  which  defendant-counter-claimant 
makes  of  the  words  'Storybook  Dolls'  to  identify 
the  dolls  indicate  that  such  dolls  represent  char- 
acters in  storybooks. 

"20. 

"The  names  'Story])ook',  'Goldilocks',  'Little 
Bo-Peep',  'June   Girl',   'Mistress  Mary',   'Curly 
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Locks',  'Little  Miss  l)(.ini(>tt\  'Red  Riding  Hood*, 

'Little  Miss  Mutfett',  nnd  'Story'  ave  primarily 

descriptive  and  cannot  he  withdrawn  from  public 

use  by  adoption  as  a  trade-mark. 
******* 

"24. 

"The  names  'Storybook',  'Goldilocks',  'Little 
Uo-Peej)',  'June  (lirl',  'Mistress  IMaiy',  'Curly 
Locks',  'Little  Miss  Donnett',  'Red  Riding-  Hood', 
'Little  Miss  Mutfett',  and  'Story'  are  descriptive 
and  do  not  point  to  the  origin  or  ownersbi])  nor 
indicate  in  the  slightest  de.^ree  the  person,  nat- 
ural or  artificial,  who  manufactured  such  dolls 
or  brought  them  to  market. 

"25. 

"The  names  'Storybook',  'Goldilocks',  'Little 
Bo-Peep',  'June  Girl',  'Mistress  Mary',  'Curly 
Locks',  'Little  Miss  Donnett',  'Red  Riding  Hood', 
'Little  Miss  Muffett',  and  'Story'  were  adopted 
by  and  applied  to  dolls  by  defendant-counter- 
claimant  ))ecause  the  dolls  to  which  they  were  aj)- 
pWed  in  appearance  simulated  a  well-known  story- 
book character. 

"26. 

"Defendant-counter-claimant  has  failed  to  show 
that  the  j)i'imary  significance  of  the  names  'Story- 
book', 'Goldilocks',  'Little  Jio-Peep',  'June  Girl', 
'Mistress  Mary',  'Curly  Locks',  'Little  Miss  Don- 
nett', 'Red  Riding  Hood',  'Little  Miss  Muffett', 
and  'Story',  in  the  minds  of  the  consuminu  public 
is  not  the  chai'acter  rej)resented  by  the  dolls  hear- 
ing said  names,  but  is  the  delendant-counter- 
claimant,  the  producer  of  said  dolls. 


11 


''27. 

''The  'June  GirP  doll  produced  by  defendant- 
counter-claimant  shows  itself  to  be  a  conceptual 
representation  of  a  girl  dressed  for  the  month  of 
June,  it  not  being  dressed  in  a  bridal  costume,  but 
rather  it  is  clothed  in  light,  summery  dress  ap- 
propriate to  an  embodiment  of  the  name  itself, 
and  the  name  denotes  the  doll,  not  the  manufac- 
turer, and  is  a  descriptive  name." 

Although  in  its  Inief  appellant  argues  strenuously 
that  its  trade-marks  here  in  question  are  not  descrip- 
tive and  that  the  trial  Court  erred  in  iinding  to  the 
contrary,  appellant  makes  no  showing  whatsoever  that 
such  findings  are  not  supported  by  substantial  evi- 
dence, nor  does  apj^ellant  point  to  any  eiddence  con- 
troverting such  findings.  Thus,  in  effect,  what  appel- 
lant seeks  is  a  trial  de  novo  before  this  Court  in  an 
attempt  to  have  this  Court  come  to  a  different  con- 
clusion on  the  fact  of  descriptiveness  than  that  of  the 
trial  Court.  Such  is  not  the  function  of  this  Court. 
Its  function  on  this  appeal  on  this  issue  is  to  set  aside 
the  findings  of  the  trial  Court  only  in  the  event  it 
determines  that  such  findings  are  not  supported  by 
substantial  evidence  or  are  clearly  erroneous. 

Jacuzzi  Bros.  v.  Berkeley  Pump  Company  el 

ul.   (9  Cir.),  F.    (2d)   ,  91  U.S.P.Q. 

24; 
Lieshman  v.  General  Motors  Corp.  (9  Cir.),  191 

F.  (2d)  522; 
Refrigeratioyi  Engineering ^  Inc.  v.  York  (-orp. 
(9  Cir.),  168  F.  (2d)  896,  78  U.S.P.Q.  315; 
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Biaiichi  V.  BariU  (9  Cir.),  108  F.  (2d)  793: 
Ralph  N.  Brodic  Co.  v.  11  ydraulic  Prrss  Mfg. 

Co.  (9  Cir.),  151   V.  (2d)  91; 
Fe^ieral  Rules  of  Civil  Procedure,  Riilo  52  (a). 

Appellant's    iiidiroct    attempt    to    liavc   tins    ('mnt 
retry  such  factual  issues  should  fail. 


THE  APPELLANT'S  ALLEGED  DOLL  NAMES  DO  NOT  CONSTI- 
TUTE A  DISTINCTIVE  WORD  OR  GROUP  OF  WORDS 
ADOPTED  FOR  THE  PURPOSE  OF  IDENTIFYING  THE  AP- 
PELLANT'S PRODUCTS,  NOR  DO  THE  DOLL  NAMES  FUNC- 
TION AS  A  TRADE-MARK,  NOR  ARE  THEY  CAPABLE  OF 
TRADE-MARK  FUNCTION  OR  TRADE-MARK  USE. 

(a)  The  function  of  a  trade-mark  is  to  point  out  the  orig^in  or 
ownership  of  the  article  to  which  it  is  affixed,  or,  in  other 
words,  to  give  notice  to  the  public  who  manufactured  or 
produced  the  article. 

A  trade-mai'k  is  a  distinctive  word  or  grouj)  of 
words  or  symbols  adopted  for  the  purpose  of  iden- 
tifying the  product  of  a  particular  manufacturer  or 
vendor  so  that  it  may  be  unmistakably  distinguished 
from  the  products  of  others.  "To  acquire  the  right 
to  the  exclusive  use  of  a  name,  device  or  symbol  as  a 
trade-mark,  it  must  appear  that  it  was  adopted  lov 
the  purpose  of  identifying  the  origin  or  ownership 
of  the  article  to  which   it   is  attached." 

The  function  of  the  trade-mark  is  to  facilitate  the 
identification  of  the  maker  or  seller  of  the  merchan- 
dise, and  one  of  the  indispen.sable,  basic  and  primary 
requirements  of  a  trade-mark  is  that  it  distinctly  poiiit 
out  the  maker  of  the  article  to  which  it  is  attached. 
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Our  Supreme  Court  in  the  case  of  Del,  c£-  H.  Canal 
Co.  V.  Clark,  13  Wall.  311,  322,  1871,  states: 

**The  office  of  a  trademark  is  to  point  out 
distinctively  the  origin  or  ownership  of  the  ar- 
ticle to  which  it  is  affixed;  or,  in  other  words,  to 
give  notice  who  was  the  producer." 

Again  in  Hanover  Star  Milling  Co.  v.  Metcalf,  240 
U.S.  403,  412,  36  S.  Ct.  357,  360,  55  L.  Ed.  536,  the 
Supreme  Court  ruled: 

''The  primary  and  proper  function  of  a  trade- 
mark is  to  identify  the  origin  or  ownership  of 
the  article  to  which  it  is  affixed." 

The  Supreme  Court  again  in  the  case  of  Columbia 
Mill  Co.  V.  Alcorn,  et  al.,  150  U.S.  460,  1893,  14  S.  Ct. 
151,  152,  stated: 

"It  must  be  designed,  as  its  primary  object 
and  purpose,  to  indicate  the  owner  or  producer 
of  the  commodity,  and  to  distinguish  it  from  like 
articles  manufactured  l^y  others. ' ' 

In  the  case  of  United  Drug  Co.  v.  Theodore  Rec- 
tanus  Co.,  248  U.S.  90,  97,  39  S.Ct.  48,  51,  1918,  our 
Supreme  Court  stated: 

"*  *  *  its  function  is  simply  to  designate  the 
goods  as  the  product  of  a  particular  trader  and 
to  protect  his  good  will  against  the  sale  of  an- 
other's product  as  his;  *  *  *" 
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(b)  The  trade -marks  here  involved  do  not  perform  the  function 
of  pointing"  out  the  origin  or  ownership  of  the  articles  to 
which  they  are  affixed. 

In  the  j)iTS(»iit  iiistaiieo  it  is  too  obvious  for  ai-uu- 
niont  tliat  the  sole  and  ])Tiniary  purpose  of  .s^ivinii^  the 
individual  dulls  (dj-essod  and  desi,s:ned  to  represent 
nursery  rliynie  cliaracters)  the  precise  name  that  they 
l)ore  in  nursery  rhymes  or  storybooks  is  simply  and 
clearly  to  describe  and  name  the  particular  character 
which  tliey  were  designed  to  represent  and  not  to 
serve  in  a  trade-mark  function. 

These  luirsery  rhyme  or  storybook  names  are  used 
by  appellant  and  appellee,  Dollcraft  Co.,  solely  to  iden- 
tify the  particular  character  involved  and  for  no  other 
purpose.  It  is  essential  in  order  to  he  a  trade-mark 
and  to  serve  as  a  trade-mark  tJmt  the  folloiving  tests 
he  answered  affirmatii'ely:^ 

(1)  Does  the  name  possess  a  trade-mark  func- 
tion ?  In  this  connection  what  is  meant  is,  does  it, 
as  in  the  language  of  the  Supreme  Court,  point 
out  distinctly  the  origin  or  ownership  of  the  ar- 
ticle to  which  it  is  affixed? 

(2)  Does  it  "point  out  the  maker  of  the  article 
to  which  it  is  attached?" 

(3)  is  it  designed  as  its  primary  object  and 
purpose  to  indicate  the  owner  or  })roducer  of  tlu; 
commodity  and  to  distinguish  it  from  like  articles 
manufactured  by  others? 


'All  emphasi.s  ours  unUvss  olhorwisc  uoled. 
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(4)  Does  it  desis^nate  the  goods  as  the  product 
of  the   particular   trader? 

(5)  Is  it  the  primary  purpose  or  function  of 
the  mark  to  indicate  the  producer? 

Obviously,  in  the  present  instance,  giving  the  dolls 
the  names  of  the  well-known  characters  which  they 
clearly  depict  and  represent  in  the  nursery  rhymes 
or  storybooks  was  primarily  for  the  purpose  of  de- 
scriptively describing  the  dolls  so  that  the  purchasers 
would  have  this  information  in  addition  to  the  visual 
appearance  of  the  dolls  so  as  to  identify  the  characters 
which  the  dolls  depict.  Consequently,  all  of  the  above 
questions  in  the  present  instance  must  be  answered 
in  the  negative  and,  therefore,  there  can  be  no  dis- 
tinctiveness or  trade-mark  function  in  the  use  of  the 
well-known  character  names  of  dolls  having  the  ap- 
pearance of  nursery  rhyme  characters  which  they  de- 
pict and  for  which  they  are  named. 

Appellees  refer  this  Court  to  the  late  decision  of 
Walt  Disney  Productions,  Inc.,  et  al.  v.  Souvaine 
Selective  Pictures,  98  F.S.  774.  In  this  case,  the  plain- 
tiff claimed  exclusive  right  to  show  a  picture  entitled 
''Alice  in  Wonderland"  and  sought  a  preliminary 
injunction  against  defendant  to  prevent  the  showing 
of  defendant's  "Alice  in  Wonderland."  In  denying 
plaintiff's  motion  for  preliminary  injunction,  the 
Court  said : 

''*  *  *  The  plaintiffs  claim  that  they  have  ac- 
quired property  rights  ))y  reason  of  \  ast  sums  of 
money  that  they  have  expended  in  making  their 
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piotim'  aiul  in  advovtisiiiu-  it  to  tlio  j)ul)lic,  so  tliat 
the  title  'Alice  in  Wonderland'  lias  aequired  a 
secondary  nieaninu".  Admittedly  the  hook  'Aliee 
in  Wonderland'  is  no  longer  subject  to  co])yriiiht 
and  is  as  much  in  the  public  domain  as  are  Shake- 
speare's j)lays.  Anyone  has  a  legal  right  to  make 
a    picture   based    on    Louis    Carroll's    book    and 

entitled  'Alice  in  Wonderland.' 
******* 

*'*  *  *  This  is  the  sort  of  com])etition  that  per- 
ha})s  should  be  encouraged  rather  than  sup- 
pressed. ' ' 

The  Court  is  also  referred  to  the  decision  of  the 
Court  of  Customs  and  Patent  Appeals  entitled  Naucij 
An}i  Dressed  Dolls  {Nancy  Ann  storybook  Dolls,  Inc., 
a.ssignee,  sabstitnted  i\  Ippolito  (184  F.  (2d)  201,  202, 
Exhibit  57).  'J'his  ox)inion  fully  affirms  both  the  exam- 
iner and  the  Commissioner  of  Patents  in  the  opposi- 
tion proceedings  with  respect  to  the  descriptiveness 
of  the  trade-mark  "Nursery  Rhymes".  On  pages  3 
and  4  of  the  majority  opinion,  the  Court  says: 

"The  Examiner  of  Interferences  ])ointed  out 
that  in  the  notice  of  opposition  it  was  alleged  that 
appellant's  mark  'is  a  generic  term'  and  that  it 
'cannot  serve  to  identify  its  goods  to  the  exclusion 
of  the  like  products  of  opposer,  *  *  *.'  He  held 
that  even  though  the  expression  'Nursery  Rhymes' 
had  not  been  shown  to  have  been  used  by  a])- 
pellee  other  than  orally,  that  such  mark  'is  gener- 
ically  deseri}>tive  of  the  cntiic  line  of  dolls  sold 
by  the  oppcjser  under  the  names  of  mirsery  rhyme 
characters,'  and  that  therefore  a])])i'Ilee  and  its 
customers    are    entitled    to    use    the    designation 
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^Nursery  Rhymes'  to  identify  their  line  of  dolls 

representing  characters  from  'Nursery  Rhymes.' 
*  *  * 

''The  examiner  further  rejected  the  registra- 
tion ex  parte,  for  the  stated  reason  that  the  mark 
would  be  understood  hy  the  purchasing  public  as 
referring  to  any  and  all  doll  reproductions  of 
fictional  characters  from  'Nursery  Rhymes'  as 
a  class.  He  held  that  every  producer  of  dolls  had 
the  right  freely  to  make  and  sell  his  conception  of 
^Nursery  Rhyme'  characters  familiar  to  everyone 
from  childhood  days  and  that  the  common  right 
to  make  any  article  is  inseparable  from  the  right 
to  use  words  which  aptly  describe  it,  citing  Singer 
V.  June,  163  U.S.  169;  Beckwith  v.  Commissioner 
of  Patents,  252  U.S.  538.  He  therefore  held  that 
the  descriptiveness  clause  of  Section  5  of  the  in- 
volved act  was  deemed  to  constitute  a  bar  to  the 
registration  of  appellant's  mark. 

"On  appeal  the  commissioner  sustained  all  of 
the  reasoning  advanced  by  the  Examiner  of  Inter- 
ferences. 

"We  are  of  opinion  that  the  decision  of  the 
commissioner  is  without  error." 

Appellant  contends  in  its  brief  (pages  10  to  14) 
that,  because  the  Patent  Office  issued  trade-mark  reg- 
istrations to  it  for  the  marks  here  involved,  these 
trade-marks  are  practically  beyond  recall  because  of 
the  presumption  of  validity  attaching  thereto  by  rea- 
son of  issuance  thereof.  The  appellant's  position  in 
this  respect  comjjletely  disagrees  with  this  Court's 
view  as  set  forth  in  the  recent  case  of  Jactiszi  Bros., 
Inc.,  v.   Berkeley  Pump  Co.,   91   U.S.P.Q.,   24   
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V.    (2(1)    ,   wlicrc,    ill   ('(nisidcrinu'   tlic   validity   of 

tlic  acts  of  the    Patent   Of'Cice  as  an  adiriinistrativc 
l)c)dy,  Jud,a:e  Fee  said : 

*'The  presumption  (»!'  validity  of  administrativo 
grant  has  been  in  veccnt  years  almost  rednccd  to 
nullity  in  ])atont  cases.  The  justice  of  the  aban- 
donment of  this  doctrine  mi^ht  ])e  claimed  because 
some  absurd  results  have  been  reached  by  admin- 
istrative bodies."  Howexcr,  no  matter  what  de- 
fects there  may  be  in  administi'ative  bodies  or 
courts  com])osed  of  experts,  (juestions  of  fact 
should  be  settled  in  the  trial  tribunal,  reversible 

only  because  of  clear  error. 

*  *  *  4t  «  «  « 

«««•  •  •  Comment  has  horetoforo  been  made  in  Mii(rs  r. 
Fruchauf,  90  F.  Siipp.  265,  268  [79  U.S.P.Q.  173,  1761  upon 
the  inlerestin<;  circumstance  tluit  the  Patent  (Jffice,  wliich  is 
the  oldest  administi-ative  body,  has  currently  lost  the  (piality 
of  sanctity  which  emanates  from  such  tribunals. 

Trade-mark  registrations  are  entitled  to  no  more 
sanctity  than  are  patents.  The  Patent  Office  is  not 
infallible  in  issuing-  either  patents  or  trade-mark  reg- 
istrations. It  has  many  times  been  overruled  l)y  the 
Courts  as  to  its  opinion  of  what  is  a  valid  trade-mark. 

This  Court  has  many  times  held  that  trade-mark 
registrations  were  invalid  because  the  trade-marks 
were  descriptive: 

Jell-Well  Dessert  Co.  r.  Jell-X-Cdl  Co.^  22 
F.  (2d)  522.  'Mel!  Well"  held  to  l)e  descrip- 
tive; 
Van  Camp  Sea  Food  Co.,  hie.,  r.  Weshjah  Sea 
Products  Co.,  28  F.  (2d)  957.  "(thicken" 
held  to  be  descriptive  of  young  tiuia; 


19 


Van  Camp  Sea  Food  Co.  v.  Cohn-Hopkins 
et  al,  56  F.  (2d)  797.  ''Chicken  of  the  Sea" 
held  descriptive  of  young  tuna. 


THE  DISTRICT  COURT  FOUND  AS  FACT  THAT  THE  MARKS 
HERE  INVOLVED  ARE  DESCRIPTIVE  AND  THEREFORE 
THEY  ARE  CLEARLY  INVALID,  AND  SUCH  FINDINGS  ARE 
BASED  ON  SUBSTANTIAL  EVIDENCE  INCLUDING  THE  AD- 
MISSION OF  APPELLANT  THAT  THE  MARKS  ARE  DESCRIP- 
TIVE. 

The  record  before  this  Court  establishes  without  con- 
tradiction that  the  marks  here  involved  are  descrip- 
tive and  the  District  Court  so  found. 

The  findings  of  the  District  Court  in  this  respect 
(R  108-111)  are: 

"16. 

' '  The  dolls  produced  by  each  party  herein  show 
themselves  to  have  been  designed,  created  and 
dressed  so  as  to  be  the  likenesses  of  well-known 
fictional  characters  whose  names  they  l3ear. 

''17. 

"Each  doll  bearing  the  trade-marks  here  in 
issue  is  a  manifestation  of  the  fictional  character 
itself  whose  name  serves  to  identify  and  describe 
such  doll. 

"18. 

"'Story'  and  'Storybook'  properly  serve  as 
generic  names  for  all  that  class  of  dolls  which 
portray  or  represent  fictional  characters,  as  does 
'Dolls  With  a  Story.' 
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''The  iisr  wliicli  (lof'oiidaiit-coinitcr-clainiant 
makes  of  tlio  words  'Storybook  Dolls'  to  idt'iitily 
the  dolls  indicate  that  such  dolls  represent  char- 
acters ill  storybooks. 

''The  names  'Storybook,'  'Goldilocks,'  'Little 
Bo-Peep,'  'June  Girl,'  'Mistress  Mary,'  'Curly 
Locks,'  'Little  Miss  Donnett,'  'Red  Riding  Hood,' 
'Little  Miss  Muifett,'  and  'Story'  are  primarily 
descriptive  and  cannot  be  withdrawn  from  ])ublic 
use  by  adoption  as  a  trade-mark. 

"24. 

"The  names  'Storybook,'  'Goldilocks,  'Little 
'Bo-Peep,'  'June  Girl,'  'Mistress  Mary,'  'Curly 
Locks,'  'Little  Miss  Donnett,  'Red  Riding  Hood,' 
'Little  Miss  Muf'fett,'  and  'Story'  are  descriptive 
and  do  not  point  to  the  origin  or  ownershii)  nor 
indicate  in  the  slightest  degree  the  person,  nat- 
ural or  artificial,  who  manufactured  such  dolls  or 
brought  them  to  market." 

"25. 

"The  names  'Storybook,'  'Goldilocks,'  'Little 
Bo-Peep,'  'June  Girl,'  'Mistress  Mary,'  'Curly 
Locks,'  'Little  Miss  Donnett,'  'Red  Riding  Hood,' 
"Little  Miss  Muffett,'  and  'Story'  were  adopted 
by  and  a])])lied  to  dolls  by  dereiidant-coiinter- 
claimant  because  the  dolls  to  which  they  were  ap- 
plied in  appearance  simulated  a  well-known  story- 
book character. 
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"Defendant-countei'-claimant  has  failed  to  show 
that  the  primary  significance  of  the  names  '  Story- 
book,' 'Goldilocks,'  'Little  Bo-Peep,'  Mune  Girl,' 
'Mistress  Mary,'  'Curly  Locks,'  'Little  Miss  Don- 
nett,'  'Red  Riding  Hood,'  'Little  Miss  Muffett,' 
and  '  Story, '  in  the  minds  of  the  consuming  public 
is  not  the  character  represented  by  the  dolls  bear- 
ing said  names,  but  is  the  defendant-counter- 
claimant,  the  producer  of  said  dolls. 

"27. 

"The  'June  Girl'  doll  produced  by  defendant- 
counter-claimant  shows  itself  to  be  a  conceptual 
representation  of  a  girl  dressed  for  the  month  of 
Jmie,  it  not  being  dressed  in  a  bridal  costume, 
but  rather  it  is  clothed  in  light,  summery  dress 
appropriate  to  an  eml)odiment  of  the  name  itself, 
and  the  name  denotes  the  doll,  not  the  manufac- 
turer, and  is  a  descriptive  name." 

The  findings  of  the  District  Court  that  the  marks 
"Storybook,"  "Goldilocks,"  "Little  Bo-Peep,"  "June 
Girl,"  "Mistress  Mary,"  "Curly  Locks,"  "Little  Miss 
Donnett,"  "Red  Riding  Hood,"  "Little  Miss  Muf- 
fett,"  and  "Story"  were  primarily  descriptive  are 
certainly  findings  of  fact.  All  these  findings  of  fact 
(iFindings  19,  20,  24-27,  R.  109-111)  of  descriptiveness 
are  supported  by  substantial  evidence. 

We  have  only  to  point  to  the  testimony  of  Mr.  Row- 
land, Secretary-Treasurer  of  the  appellant  company, 
an  adverse  witness,  to  establish  without  doubt  the  de- 
sciiptiveness   of   each   of   the   marks   here   involved. 
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These  tellin«;-  admissions  hy  Mr.  Jvowland  wcic  w  ruii.u' 
from  him  after  lie  tried  every  possi})le  way  to  a^()id  a 
direct  answer  to  tlie  (|uestions  propounded.  Finally, 
the  answeis  to  these  (luestions  relative  to  deseriptive- 
ness  were  so  ohvioiis  that  even  Mr.  Rowland  had  to 
admit  that  each  of  the  marks  here  involved  was  com- 
l)letely  descriptive. 

With  respect  to  the  mark  ''Red  Riding  Hood"  and 
marks  of  that  character,  Mr.  Rowland  testified  at 
K   257-258  as  follows: 

''Q.  Now  isn't  it  a  fact,  Mr.  Rowland,  that 
the  name  'Little  Red  Riding  Hood'  was  adoj)ted 
by  you  and  applied  to  a  doll  because  that  doll  in 
appearance  simulated  a  well-known  storybook 
character  ? 

A.  No;  it  was  Nancy  Ann's  interpretation  of 
'Red  Ridin-  Hood'. 

Q.  And  the  fact  that  it  is  similar  to  'Red 
Riding  Hood'  had  nothing  to  do  with  your  adopt- 
ing the  name  'Red  Riding  Hood'  for  that  doll;  is 
that  your  answer? 

A.  As  1  say,  it  is  her  interpretation  of  what 
'Red  Riding  Mood'  looked  like,  and  that  is  why 
the  mark  was  adopted. 

Mr.  Mellin.  May  that  question  before  th(>  last 
be  read  to  the  witness  by  the  i'e])orter? 

(Reporter  read  the  question  as  follows: 

Q,  Now  isn't  it  a  fact,  Mr.  Rowland,  that  t\w 
name  'LiHlc  Red  Hiding  Flood'  was  adoi)te(l  by 
you  and  applied  lo  a  doll  because  that  doll  in 
appearance  simnlated  a  well-known  storybook 
character  i) 

A.    Yes  it  is." 
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Again  at  R  270  Mr.  Rowland  said : 

"Q.  And  when  someone  says,  'Little  Red 
Riding  Hood',  immediatc^ly  to  yon  that  means  a 
storybook  doll  dressed  like  Little  Red  Riding 
Hood,  that  is  correct? 

A.  Not  only  to  me,  bnt  it  means  that  to  every 
youngster  in  the  country. 

Q.  And  regardless  of  the  type  of  miniature 
doll,  Mr.  Rowland? 

A.     Yes,  sir." 

Also  at  R  364  Rowland  made  the  following  admis- 
sion: 

''Q.  That  is  also  true,  isn't  it,  that  as  far  as 
you  are  concerned,  that  when  the  appellation 
'Little  Red  Riding  Hood'  was  put  on  the  doll, 
that  it  did  not  descrilie  any  one  character  that 
the  doll  represented;  it  was  merely  to  indicate 
that  it  was  manufactured  ])y  Nancy  Ann  Dressed 
Dolls,  Inc.? 

A.  And  it  was  Nancy's  interpretation  of  Little 
Red  Riding  Hood? 

Q.  Then  it  was  put  on  for  at  least  one  pur- 
pose, of  indicating  the  character  in  the  storybooks 
and  nursery  rhymes  which  the  doll  represented. 

A.    As  her  interpretation,  yes,  sir." 


Then  in  discussing  the  marks  "Little  Bo-Peep," 
Little  Miss  Muft'ett"  and  "Little  Miss  Donnett," 
Rowland  at  R  259-260  said: 

"Q.     The    'Little   Bo-Peep'    doll   Exhibit   A-2 
was  somebody's  conception  of  the  storybook  (char- 
acter Little  Bo-Peep,  isn't  that  correct? 
A.     That  is  correct. 
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Q.  And  ilic  iiniiic  'Little  IJo-Pccp'  was 
adopted  for  tliat  doll  because  it  was  the  eonce])- 
tion  of  soniel)()dy  of  wliat  Little  Bo-Pee])  was  in 
Nursery  Rhymes,  is  that  right? 

A.  No,  it  was  not  adopted  for  tliat  doll:  it 
was  adopted  for  a  doll. 

Mr.  Mellin.  Would  you  read  the  question  to 
the  witness? 

(The  rej)orter  read  the  question.) 

A.  No,  I  rej^eat  my  answ^er,  that  the  name  was 
not  adopted  for  that  doll;  it  was  adopted  for  a 
doll  which  we  later  called  'Bo-Peep'. 

Q.  And  because  of  the  fact  that  it  was  some- 
body's conce])tion  of  what  Bo-Pee]),  the  Nursery 
Rhynie  character,  would  look  like? 

A.    Yes,  sir. 

Q.  And  that,  in  substance,  is  true  of  all  of  the 
other  storybook  character  dolls,  that  your  com- 
pany puts  out  today,  to  wit:  M^ittle  Miss  Mnf- 
fett',  'Little  Miss  Donnct'  and  so  on? 

A.     It  is  Nancy  Ann's  version  of  the  doll. 

Q.  Of  the  particular  character  in  the  Nursery 
Rhymes  or  storybooks  ? 

A.     That  is  correct." 

The  District  Court  found  as  a  fact  that  the  name 
''Storybook"  was  descriptive.  (Findings  19,  '20  and 
24  supra;  R  109-110). 

In  support  of  the  descriptiveness  of  "Storybook", 
the  Court  is  referied  to  the  testimony  of  Mr.  Rowland 
(R  270)   as  follows: 

"Q.  You  recall  that  it  was  the  position  of  the 
defendant  here,  Nancy  Ann  Dressed  Dolls,  that 
the   words  'Nursery   Rhymes'   were  synonymous 
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with  'Storybook',  'Motliov  Goose',  and  things  of 
that  sort? 

A.  Yes,  sir.  Are  you  pertaining  to  the  Nancy 
Ann  Storybook  Doll  corporation  or  the  old  cor- 
poration?   You  always  use  the  old  name. 

Q.     I  will  speak  of  them  collectively. 

A.     All  right;  fine. 

Q.     And  that  is  still  your  contention,  isn't  it? 

A.     Yes,  sir. 

Q.  So  that,  as  far  as  your  position  is  con- 
cerned here,  the  words,  'Storybook',  'Nursery 
Rhymes',  'Mother  Goose',  'Fairyland'  are  all 
synonymous  terms,  all  of  which  would  call  to 
mind,  when  applied  to  the  fictional  characters,  all 
would  call  to  mind  the  same  general  fictional 
characters,  isn't  that  correct? 

A.     That  is  a  Storybook  Doll." 

Again  at  R  370-371,  Rowland  admitted  the  descrip- 
tiveness  of  "Storybook"  in  the  following  testimony: 
"Q.     Would  you  say  that  when  the  words  are 
used  together,  'Storybook  Dolls',  that  that  would 
indicate   dolls  representing   characters   in   story- 
books or  not? 

A.     Yes,  they  would,  story-book  dolls." 

Then  at  R  277,  Rowland  admitted  that  "Nursery 
Rhymes",  a  name  he  already  admitted  was  synony- 
mous with  ''Storybook",  was  descriptive  of  dolls  rep- 
resenting nursery  rhyme  characters,  saying: 

"Q.  I  see.  You  did  take  the  position  before 
the  Patent  Office,  didn't  you,  that  the  trade-mark 
'Nursery  Rhymes'  was  descriptive  of  dolls  rep- 
resenting nursery  characters — nursery  rhyme 
characters,  didn't  you? 
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A.     Put  (lilt  ])}-  us,  yes  sir. 

Q.  And  tliat  was  tlio  basis  oT  your  opposition 
to  the  roi^istratiou  of  tlio  tTade-niark  'Nursery 
Rhymes'  hy  Ip])()lit(),  isn't  that  correct — Holly- 
wood Doll  Company? 

A.  i  believe  it  was;  i  would  liave  to  check 
with  my  counsel  to  make  sure?" 

The  District  Court  also  found  that  the  name  ".June 
(xirl''  was  descriptive.  (Finding-  20,  24  and  27,  K  109- 
111). 

With  respect  to  "June  liride,"  Mr.  Rowland  testi- 
fied this  mark  was  descriptive,  stating  at  R  3()9-;]70 
the  following: 

"Q.  Wouldn't  you  say  that  the  ai)pellation 
June  Bride  as  it  applied  to  a  doll  dressed  to 
simulate  a  liride — would  you  say  that  is  descri])- 
tive  of  the  doll? 

A.     It  is  descriptive  of  their  doll,  yes. 
Q.     It  would  be  descriptive  of  our  doll? 
A.    Yes. 

Q.     Purely  descriptive,  is  that  a  fact? 
A.    Yes." 

It  is  seen  from  the  above  testimony  that  the  findings 
of  fact  as  made  by  the  District  Court  are  fully  suj)- 
ported  by  substantial  evidence,  xllthough  the  appel- 
lant recjuests  this  Court  to  set  aside  these  findings  of 
fact,  it  utterly  fails  to  point  out  i]i  its  brief  any  evi- 
dence in  this  case  that  in  any  way  establishes  that 
findings  of  fact  lb,  17,  18,  19,  20,  24,  25,  2b  and  27  are 
clearly  erroneous  oi-  not  supported  hy  the  evidence.  In 
other  words,  what  apjx'llant  indirectly  seeks  is  a  ti-ial 
de  novo   before  this   Court   of  Appeals.     8uch  pio- 
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cediire  is  improper  as  was  recently  decided  l^y  this 
Court  in  the  case  of  Jacuzzi  Bros.  Inc.  v.  Berkeley 

Pump  Co.,  F.   (2d)   ,  91  U.S.P.Q.  24,  where 

it  was  said: 

''*  *  *  But  it  is  contended  that,  since  the  Patent 
Office  and  the  Trial  Court  disagreed,  we  should 
find  the  facts  de  novo.  The  assumx)tion  of  §uch 
authority  by  the  Appellate  Court  would  be  an 
usurpation.  However,  Ave  examine  the  facts  to 
determine  whether  the  findings  of  the  Trial 
Judge  are  clearly  erroneous  under  Rule  52,  Fed- 
eral Rules  of  Civil  Procedure,  Title  28,  U.S.C.A., 
and  must  be  set  aside. 

''If  there  is  not  firm  adherence  to  such  a  rule, 
everything  is  cast  adrift.  The  trial  courts  find 
the  facts.  If  appellate  courts  exercise  no  self- 
restraint,  then,  after  the  primary  facts  are  thus 
found,  these  same  facts  are  found  anew  twice 
over,  with  varying  results.  Not  only  is  there  no 
finality,  but  the  findings  may  change  with  shift- 
ing personnel  or  on  subsequent  hearings.  Not 
only  finality,  but  stability  is  lost.  All  is  con- 
fusion. ' ' 

Pursuant  to  Rule  52,  Federal  Rules  of  Civil  Pro- 
cedure : 

"Findings  of  fact  shall  not  be  set  aside  unless 
clearly  erroneous,  *  *  *"* 


*(a)  Effect.  In  all  actions  tried  upon  the  facts  without  a  jury 
or  with  an  advisory  jury,  the  Court  shall  find  the  facts  specially 
and  state  separately  its  conclusions  of  law  thereon  and  direct  the 
entry  of  the  appropriate  judgment;  and  in  granting  or  refusing 
interlocutory  injunctions  the  Court  shall  similarly  set  forth  the 
findings  of  fact  and  conclusions  of  law  which  constitute  the  grounds 
of  its  action.  Requests  for  findings  are  not  necessary  for  purposes 
of  review.    Findings  of  fact  shall  not  be  set  aside  unless  clearly 


28 


On  tlic  alxivc  cvidciicf,  wliicli  is  vin('()iitra(lict<'(l, 
and  was  olicitcd  rr<»in  an  officer  oi'  defendant,  how 
can  it  ))e  said  that  the  District  (-ourt's  findin;^s  ol' 
descriptiveness  ai'e  in  error  oi-  that  sncli  findinus  are 
not  supported  hy  substantial  evidence? 

A  recent  case  in  which  the  j)i'esent  ai)j)ellant  was 
involved  and  in  whicli  it  contended  the  trade-mark 
"Nursery  Rhymes"  was  descriptive  was  that  of  Nancy 
Ann  Dressed  Dolls  {Nanci/  A^m  Storj/hook  Dolls,  Inc., 
assignee,  substituted)  v.  Ippolito,  11  U.S.P.Q.  545.  In 
this  case  the  present  appellant  objected  to  Ippolito 's 
ai)plication  for  registration  of  the  trade-mark 
"Nursery  Rhymes"  for  dolls;  aj)pellant  here  op- 
posed on  the  ground  that  the  trade-mark  "Nursery 
Rhymes"  was  confusingly  similar  to  its  trade-marks 
"Storybook"  and  "Mother  Goose"  and  that  it 
(present  appellant)  in  fact  called  some  of  the  dolls 
manufactured  by  it  "with  names,  characters,  and 
jingles  derived  from  the  luirsery  rhymes  and  child 
story  books  familiar  to  children  throughout  the  United 
States".  Said  names  and  characters  so  used  by  the 
appellant  here  include  "Little  Boy  Blue",  "Red  Rid- 
ing Hood",  "Little  Miss  Muffett",  "Jack  and  Jill" 
and  "Little  Bo  Peep".  It  is  interesting  to  note  what 
appellant    here   had    to    say   about    such   a    maik    as 

erroneous,  and  due  iei,'ard  shall  be  s^iven  to  the  opportunity  of  the 
trial  Court  to  judfje  ol"  the  eredihility  of  the  witnesses.  The  findings 
of  a  master,  to  the  extent  that  the  Court  adopts  them,  shall  i)e 
eonsidei'ed  as  the  findin<i:s  of  the  ('ourt.  If  an  opinion  or  memo- 
randum of  decision  is  filed,  it  will  he  sufficient  if  the  findinf;s  of 
fact  and  conclusions  of  law  appear  therein.  Findinjjs  of  fact  and 
conclusions  of  law  are  unnecessai-y  on  decisions  of  motiotis  under 
Rules  12  or  5(3  or  any  other  motion  except  as  provided  in  Rule 
41(b). 
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'^Nursery  Rhymes"  when  the  shoe  was  on  someone 
else's  foot.  In  this  respect  the  Patent  Office  found 
that  in  its  notice  of  opposition  (Ex  55  page  5)  the 
appellant  here  made  the  following  contentions : 

''The  notice  of  opposition  therefore  appears 
to  be  based  upon  the  confusion  in  trade  clause  of 
section  5  of  the  Trade  Mark  Act  of  1905,  and 
upon  the  alleged  descriptive  or  generic  nature 
of  applicant's  mark.  The  Examiner  of  Inter- 
ferences in  sustaining  the  notice  of  opposition 
referred  specifically  to  the  allegations  that  the 
7nark  sought  to  he  registered  ^is  a  generic  term/ 
for  such  products  and  that  'it  cannot  serve  to 
identify  its  goods  to  the  exclusion  of  the  like 
products  of  the  opposer. 


>  *  *  *  >  J 


In  analyzing  the  above  quotation,  it  is  particularly 
interesting  to  fiiid  that  in  that  litigation  the  present 
appellant  considered  such  marks  as  "a  generic  term" 
for  such  products  and  that  it  cannot  serve  to  identify 
its  (applicant  Ippolito's)  goods  to  the  exclusion  of 
the  like  products  of  the  opposer  (Nancy  Ann).  (This 
is  directly  opposite  to  the  position  which  appellant 
takes  in  the  suit  here  at  bar.) 

The  position  taken  by  the  present  appellant,  when 
it  was  involved  in  the  above  cited  opposition  proceed- 
ings with  respect  to  generic  quality  of  the  trade-mark 
"Nursery  Rhymes",  is  legally  sound  and  applies  with 
equal  force  to  the  trade-marks  before  this  Court  in  the 
instant  action;  that  is,  "Red  Riding  Hood",  "Little 
Boy  Blue",  "Little  Miss  Muftet",  "Jack  and  Jill", 
and  "Little  Bo  Peep",  and  each  of  these  trade-marks 
is  "a  generic  term"  for  the  particular  character  rep- 
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resented  and  cannot  serve  to  identify  ai)])ellant 's  oi* 
any  other  person's  ii:oods  to  the  exclnsion  of  the  a))|)('l- 
lees  or  othei-  incinhers  ol'  the  i)nl)lie. 

As  a  niattei-  of  faet  the  Patent  Office  in  the  same 
ease,  at  page  547,  stated  this  rnle  in  tlie  following 
language : 

*'  'Certainly  every  ])roducer  of  dolls  is  entitled 
freely  to  make  and  sell  his  conception  of  nursery 
rhyme  chai'acters  familiar  to  all  from  childhood. 
And  it  is  fundamental  that  the  common  rif/Jit  to 
make  any  article  is  inseparable  from  the  right  to 
employ  words  which  aptly  describe  it.  Singei*  v. 
June,  163  U.S.  16.9,  1896  C.I).  687.  Beckwith  v. 
Commissioner  of  J^atcMits,  252  U.S.  538,  1920  C.  1). 
471     *   *   *    '  " 

Applying  this  rule  to  the  appellee,  Dollcraft  Co., 
we  find  that  the  api)ellee,  Dollcraft  Co.,  is  a  producer 
of  dolls  and  was  entitled  to  make  and  sell  its  coiicep- 
tion  of  nursery  rhyme  charactei's  familiar  to  all  from 
childhood  and,  therefore,  api^ellee  having  the  com- 
mon right  to  make  such  character  dolls  has  the  inse])- 
arable  right  to  employ  names  which  aptly  describe  said 
dolls,  so  that  the  appellee,  Dollcraft  Co.,  has  the  un- 
(jualified  right  to  describe  its  conception  of  Red  Riding 
Hood  with  the  descriptive  name  "Red  Riding  Hood" 
dolls  and,  likewise,  to  describe  the  other  nursery  rhyme 
chai'actei's  with  their  common  descriptive  character 
names. 

The  luirsery  rhymes  and  fairy  tales  here  involved 
are  in  the  public  domain  as  are  the  indiAidual  chai- 
acters  portrayed  in   these  nursery   rhymes.     Anyone 


31 


has   a   legal   right   to   reproduce   either  the   nursery 
rhymes  or  the  characters.     Certainly,  no  one  has  a 
monopoly  on  the  nursery  rhyme  or  storybook  char- 
acter names  that  are  in  the  public  domain.     As  was 
said  in  Walt  Disney  Productions,  Inc.,  et  al.  v.  Sou- 
vaine  Selective  Pictures,  Inc.,  et  ah,  98  F.  Supp.  774 : 
ii¥r  ¥r  *  rj}-j^^  plaiutift's  claim  that  they  have  ac- 
quired property  rights  by  reason  of  vast  sums  of 
money  that  they  have  expended  in  making  their 
picture  and  in  advertising  it  to  the  public,  so  that 
the  title  'Alice  in  Wonderland'  has  acquired  a 
secondary  meaning.     Admittedly  the  book  'Alice 
in  Wonderland'  is  no  longer  subject  to  copyright 
and  is   as  much   in  the   public  domain   as   are 
Shakespeare's  plays.     Anyone  has  a  legal  right 
to  make  a  picture  based  on  Louis  Carroll's  book 
and  entitled  'Alice  in  Wonderland'." 

The  right  to  make  a  picture  ''Alice  in  Wonderland" 
unquestionably  gives  the  right  to  reproduce  the  char- 
acter "Alice".  Similarly,  anyone  has  the  right  to 
reproduce  the  nursery  rhymes  or  storybook  characters 
in  the  public  domain  and  call  them  by  their  character 
names. 

Another  interesting  case  recently  decided  by  the 
Second  Circuit  Court  of  Appeals  and  involving  the 
same  type  of  trade-mark  is  that  of  Durable  Toy  & 
Novelty  Corporation  v.  J.  Chein  &  Co.,  Inc.,  et  al., 
133  Fed.  (2d)  853.  In  this  case  the  facts  and  holdings 
were  as  follows: 

"*  *  *  The  business  of  the  plaintiff  and  of  its 
predecessor   (it  will  not  be  necessary  to  distin- 
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guish  l)('t\V('('ii  tlicin),  JKis  hccii  and  still  is  the 
manufacture  of  toy  l)anks,  wliicli  since  1907  it  has 
continuously  sold  under  three  registered  trade- 
marks, in  all  of  which  the  most  characteristic 
feature  is  the  words,  'Uncle  Sam's.'  The  hanks 
have  heen  marketed  at  between  fifty-nine  cents 
and  two  dollars  and  a  half;  that  which  has  liad 
the  largest  sale  contained  a  registering  device 
which  automatically  opens  the  bank  when  ten 
dollars  have  been  deposited.  The  plaintiff  has 
guaranteed  all  its  banks  against  mechanical  de- 
fects, has  on  occasion  been  called  upon  to  respond, 
and  has  always  done  so.  It  has  advertised  very 
extensively  for  many  years,  and  the  mark  may 
be  assumed  to  have  come  to  indicate  to  the  buyers 
of  toys  for  retail  dealers  generally  throughout 
the  country  that  the  plaintiff  makes  any  toy  banks 
which  bear  it.  The  defendant,  J.  Chein  &  Co., 
Inc.,  makes  tinw^are  of  various  kinds,  such  as  ])ails, 
dishes  and  the  like;  and  in  the  early  part  of  1941, 
it  added  to  these  a  rudely  made  tin  toy  bank,  in 
shape  and  color  made  to  imitate  the  hat  which  is 
part  of  the  accredited  costume  of  the  figure, 
'Uncle  Sam.'  A  slit  in  the  top  received  coins  and 
the  bottom  was  removable  to  take  them  out;  upon 
the  to})  was  the  legend:  'Uncle  Sam  Bank'.  The 
retail  price  of  this  bank  was  only  ten  cents;  the 
defendant.  Wool  worth  Company,  alone  has  sold 
it,  but  it  has  sold  a  very  lai'ge  number.  Both  de- 
fendants knew  of  the  plaintiff's  trade-mark  dur- 
ing the  period  involved  in  the  suit. 

*****  Where  the  name  is  j)ersonal  oi-  tlic  maik 
is  coined,  it  will  be  hard  indeed  I'oi-  the  iicwcoincr 
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to  find  any  excuse  for  invading  it,  even  though  his 
user  does  no  more  than  vaguely  confuse  the  repu- 
tation of  the  first  user  with  his  own;  he  has  no 
lawful  interest  in  adopting  such  a  mark.  But 
that  is  not  this  case;  'Uncle  Sam'  is  part  of  the 
national  mythology,  not  entirely  unlike  the  flag, 
or  any  other  part  of  our  inherited  patriotic  para- 
phernalia; all  have  a  measurable  interest  in  its 
use.  Indeed  the  very  fact  that  it  has  been  thought 
necessary  to  forbid  the  use  of  the  flag  for  adver- 
tising, is  evidence  that  the  use  had  a  value,  4 
U.S.C.A.  Sec.  3;  Sec.  1425  (16)  N.Y.  Penal  Law 
Consol.  Laws  N.Y.C.  The  figure  and  name  of 
'Uncle  Sam'  are  not  indeed  the  objects  of  the  same 
national  piety,  but  there  is  nevertheless  appar- 
ently some  advantage  in  exploiting  them,  and, 
while  it  remains  lawful  to  do  so,  the  advantage 
is  not  negligilDle.  Balanced  against  any  possible 
damage  to  the  plaintiff's  reputation  among  buyers 
for  retailers,  we  think  it  should  prevail.  If  the 
plaintiff  had  wished  a  truly  proprietary  sign,  it 
needed  only  slight  ingenuity  to  contrive  one  which 
would  have  protected  it  without  question.  It  was 
not  content  with  that;  like  the  defendants,  it 
wished  to  throw  about  its  banks  a  vague  implica- 
tion of  solidity,  and  at  the  same  time  to  create  a 
trade-mark.  We  do  not  say  that  even  so  it  would 
be  miable  to  prevent  the  actual  appropriation  of 
its  customers;  but  we  do  hold  that  when  there  is 
no  more  at  stake  than  a  possible — and  not  very 
probal^le — cheajjening  of  its  reputation,  it  cannot 
depri\e  others  of  the  same  conunerciaJ  advantage 
which  led  it  originally  to  adopt  a  legend  so  com- 
monly employed." 
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It  is  suhiiiittcd  that  the  ('ini)l()yiiic]it  ))>•  appcllt'C, 
Dolleraft  Co.,  of  the  descriptive  names  ol*  imi'sery 
rhyme  characters  to  identify  its  conception  of  tliose 
characters  is  entirely  leual  and  pro])er  and  tliat  hy 
so  doing-  ap])elh'e,  Dollci-aft  Co.,  has  not  infiin^'ed 
upon  any  trade-mark  rights  of  the  aj)])elhni1  nr  nn- 
fairly  conii)eted  with  ai)i)ellant.  If  there  be  any  fault 
or  cause  of  complaint  on  behalf  of  a])]iellant  it  should 
be  directed  to  appellant  itself  for  ])icking  such  de- 
scriptive names  for  its  products,  knowing  full  well 
tliat  these  descriptive  names  of  nursery  rhyme  char- 
acters were  publici  juris  as  a  part  of  the  mythology 
of  the  American  public.  It  should  have  knowni  that 
no  one  could  secure  the  exclusive  right  to  tlie  use  ol' 
such  descriptive  and  mythological  names  as  those  of 
our  nursery  rh\mie  characters. 

A  very  late  decision  by  this  Court  establishes  the 
impropriety  of  attempting  to  monopolize  a  name  in 
the  public  domain.  This  Court  in  the  case  of  Cham- 
berlain V.  (U)Uimbia  Pictures  Corp.,  186  F.  (2d)  J)2o, 
in  discussing  the  name  "Mark  Twain"  said: 

"The  District  Court  concluded  that  inasmuch 
as  the  story  'Jumping  Frog  of  Calaveras  County' 
was  in  the  public  domain  and  that  there  is  also, 
in  the  public  domain,  other  historic  material  with 
the  name  'Mark  Twain'  wiiich  belongs  to  every- 
body and  since  there  exists  no  excUisive  light 
to  the  use  of  the  name  'Mark  Twain'  there  was 

no  unfair  competition  in  what  appellee  did. 

******* 

'i*  *  *  \Yg  think  the  name  Mark  Twain  is  in- 
capable of  acquiring  a  secondary  meaning  in  con- 
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nection  with  literary  property.  The  name  Mark 
Twain,  from  a  literary  standpoint,  indicates  only 
the  writings  of  Samuel  L.  Clemens,  which  is  a 
primary  meaning. ' ' 

We  can,  therefore,  summarize  the  point  first,  that 
the  doll  names  given  the  dolls  by  the  appellees  are 
not  distinctive  but  purely  descriptive  and  piiblici  juris 
and  incapable  of  exclusive  appropriation;  second, 
they  are  not  trade-marks  in  that  they  have  no  func- 
tion and  no  intended  function  to  distinctively  point 
out  and  designate  the  origin  or  producer  of  the  dolls. 


DESCRIPTIVE  NAMES,  SUCH  AS  THE  PARTICULAR  NAMES  OF 
NURSERY  RHYME  CHARACTERS,  CANNOT  BE  ADOPTED  AS 
TRADE-MARKS,  NOR  CAN  SUCH  NAMES  ACQUIRE  A  SEC- 
ONDARY MEANINa  AS  A  TRADE-MARK  BY  LONG,  CON- 
TINUED AND  EXCLUSIVE  USE,  FOR  TO  GIVE  THEM  A 
SECONDARY  MEANING  IS  TO  GIVE  SUCH  CHARACTER 
NAMES  THE  FULL  EFFECT  OF  A  TRADE-MARK  WHILE 
DENYING  THEIR  VALIDITY  AS  SUCH. 

(a)  Descriptive  names  not  subject  to  adoption  as  trade-mark. 

As  is  established  by  the  record,  appellant  has 
adopted,  with  three  exceptions,  as  alleged  trade-marks 
for  its  dolls  the  names  of  nursery  rhyme  characters. 
The  three  exceptions  are  "Storybook",  "Story"  and 
"June  Girl";  said  exceptions  also  being  generically 
descriptive.  It  is  fundamental  that  descriptive  names 
camiot  be  adopted  as  trade-marks  because  everyone 
has  the  right  to  describe  its  product  in  the  descriptive 
words  which  identify  said  product. 
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'Hie  District  Cdurt  i'oiiDd  as  a  fact  (H  108-109) 
tliat  the  (lolls  to  wliicli  the  marks  here  invohcd  wci-c 
applied,  weic  dressed  so  as  to  ])e  the  likeness  of"  well- 
known  fictional  characters  wliose  iiaines  they  hear 
statin^': 

''16. 

"The  dolls  produced  ])y  each  ])arty  herein  sliow 
themselves  to  have  heen  designed,  created  and 
dressed  so  as  to  he  the  likenesses  of  w<'ll-knowii 
fictional  characters  whose  names  they  hear. 

''17. 

"Each  doll  hearing  the  trade-marks  here  in 
issue  is  a  manifestation  of  the  fictional  character 
itself  whose  name  serves  to  identify  and  descrihe 
such  doll. 

*  *  *  *  *  ik  * 

"20. 

"The  names  'Storyhook',  '(loldilocks',  'Little 
Bo-Peep',  'June  Girl',  'Mistress  Mary',  'Curly 
Locks',  'Little  Miss  Donnett',  'Red  Riding  Hood*', 
'Little  Miss  Muffett',  and  'Story'  are  pi-imarily 
descriptive  and  cannot  he  withdrawn  from  j)uhlic 
use  hy  adoption  as  a  trade-mark." 

A  Supreme  Court  case,  wherein  the  prohihition  of 
adoi)ted,  descriptive  or  geographic  words  as  trade- 
marks was  discussed,  is  that  of  Del  d-  II.  Canal  Co. 
r.  Clark,  ll]  Wall.  311.  The  trade-mark  involved  in 
this  case  was  "Lackawanna  coal"  and  the  plaintiff 
mined  its  coal  from  the  Lackawanna  Valley  and 
designated   it   "Lackawanna   coal."     A   considerahie 
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time  after  the  plaintiff  initially  adopted  this  trade- 
mark for  its  coal,  the  defendant,  also  mining  coal 
from  the  Lackawanna  Vallej^,  called  its  coal  ''Lacka- 
wanna coal,"  and  suit  was  brought  by  the  plaintiff  to 
enjoin  defendant's  infringement  of  its  trade-mark. 
a*  *  *  -^Q  Qj^g  ^^j^  claim  protection  for  the 
exclusive  use  of  a  trademark  or  trade  name  which 
would  practically  give  him  a  monopoly  in  the 
sale  of  any  goods  other  than  those  produced  or 
made  l:)y  himself.  If  he  could,  the  public  would 
be  injured  rather  than  protected,  for  competition 
would  be  destroyed.  Nor  can  a  generic  name, 
or  a  name  merely  descriptive  of  an  article  of 
trade,  of  its  qualities,  ingredients  or  character- 
istics, be  employed  as  a  trademark  and  the  ex- 
clusive use  of  it  be  entitled  to  legal  protection. 
As  we  said  in  the  well  considered  case  of  Amos- 
keag  Mfg.  Co.  v.  Spear,  supra,  'the  owner  of  an 
original  trademark  has  an  undoubted  right  to  be 
protected  in  the  exclusive  use  of  all  the  marks, 
forms  or  symbols  that  were  appropriated  as  des- 
ignating the  true  origin  or  ownership  of  the 
article  or  fabric  to  which  they  are  affixed;  but 
he  has  no  right  to  the  exclusive  use  of  any  words, 
letters,  figures,  or  syml^ols  which  have  no  rela- 
tion to  the  origin  or  ownership  of  the  goods,  but 
are  only  meant  to  indicate  their  names  or  quality. 
He  has  no  right  to  appropriate  a  sign  or  a  symbol 
which  from  the  nature  of  the  fact  it  is  used  to 
signify,  others  may  employ  with  equal  truth  and, 
therefore,  have  an  equal  right  to  employ  for  the 

same  purpose.'  *  *  * 
******* 

"*  *  *  It  is  only  when  the  adoption  or  imita- 
tion  of    what    is    claimed    to    be    a    trade-mark 
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amoinits  to  a  false  icprcsciitatioii,  ('xi)r('ss  or 
iniplit'd,  (icsi^natcd  or  iiu-idcntal,  tliat  tlicrc  is 
any  title  to  veliet*  atiaiiist  it.  'Vv\u\  it  may  Ix'  tliat 
the  use  by  a  second  i)rod\icer,  in  describing  truth- 
fully his  prooduct.  ol'  a  name  or  a  combination 
of  words  already  in  nse  by  another,  may  have 
the  effect  of  causing  the  public  to  mistake  as  to 
the  origin  or  ownei-shi])  of  the  ])roduct ;  ))ut  if  it  is 
just  as  true  in  its  ai)i)lication  to  his  goods  as  it 
is  to  those  of  another  who  first  a])plied  it  and 
who  therefore  claims  an  exclusive  right  to  use  it, 
there  is  no  legal  or  moral  wrong  done.  Pur- 
chasers may  be  mistaken,  but  they  are  not  de- 
ceived by  false  misre])resentations,  and  eqnit\-  will 
not  enjoin  against  telling  the  truth." 

As  Judge  Roche  said  (R  100)  in  his  o])inion  l)elow: 
"  'No  one  can  claim  protection  for  the  exclu- 
sive use  of  a  trade-mark  or  trade  name  which 
would  practically  give  him  a  nionoi)oly  in  the 
sale  of  any  goods  other  than  those  j)roduced  or 
made  by  himself,  1  f  he  could,  the  public  would 
be  injured  rather  than  protected,  for  competition 
would  be  destroyed.  Nor  can  a  generic  name,  or 
a  name  merely  descriptive  of  an  article  of  trade, 
of  its  qualities,  ingredients,  or  characteristics,  be 
employed  as  a  trade-mark  and  the  exclusive  use 
of  it  be  entitled  to  legal  protection.'  This  Court 
finds  that  all  of  the  other  names  claimed  and 
registered  as  trade-marks  by  Nancy  Ann,  and 
which  aic  in  issue  here,  ai-e  incapable,  inherently 
and  because  of  the  two  rules  just  expressed,  of 
functioning  as  \alid  trade-marks  in  tlieii-  npi>li- 
cation  \)y  Nancy  Aiui."' 
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The  Ninth  Circuit  Court  followed  the  Bel.  &  H. 
Canal  Co.  v.  Clark  rule  in  the  case  of  Jell-Well  Dessert 
Co.  V.  Jell-X-Cell  Co.,  Inc.,  22  Fed.  (2d)  522,  9 
CCA.  In  this  case  the  plaintiff  owned  the  trade- 
mark registration  'Mell-Well"  for  a  gelatinous  des- 
sert and  charged  that  the  defendant  selling  a  similar 
product  under  the  trade-mark  'Mell-X-Cell"  infringed 
its  trade-mark.  The  Ninth  Circuit  Court  of  Appeals 
held  that  the  trade-mark  ' Mell-Well"  was  descriptive 
and,  therefore,  invalid,  stating  the  following: 

''The  question  upon  which  the  case  turns  is 
whether  or  not  plaintiff's  trade-mark  'Jell-Weir 
was  entitled  to  registration  under  the  United 
States  Trade-Mark  Act  (Act  Feb.  20,  1905  [Sec. 
4939,  U.S.R.S.]),  which  provides: 

"  '*  *  *  No  mark  by  which  the  goods  of  the 
owner  of  the  mark  may  be  distinguished  from 
other  goods  of  the  same  class  shall  be  refused 
registration  as  a  trade-mark  on  account  of  the 
nature  of  such  mark:  *  *  *  Provided,  that  no 
mark  which  consists  merely  in  the  name  of  an 
individual,  *  *  *  or  merely  in  words  or  devices 
which  are  descriptive  of  the  goods  with  which 
they  are  used,  or  of  the  character  or  quality  of 
such  goods,  or  merely  a  geographical  name  or 
term,  shall  be  registered  under  the  terms  of  this 
act'  Barnes'  Fed.  Code,  §  8994  (15  U.S.C.A. 
§  85). 

"Many  cases  might  be  cited  in  support  of  the 
principle,  sustained  by  the  Supreme  Court  as 
founded  on  reason  and  authority,  that  there  can 
be  no  appropriation  of  a  name  which  is  descrip- 
tive of  an  article  of  trade,  its  qualities  or  in- 
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p^Todicnts,  n\-  any  woTd,  Irttcrs  or  syni])()ls  wliicli 
others  may  (•mj)loy  with  ('(|ual  ti'iitli,  and  as  a 
conso(iu('iice  have  an  ("((ual  riuht  to  use  for  the 
same  i)uri)os('.  Canal  Co.  v.  Chirk,  13  Wall. 
(80  U.S.)  :ni,  20  [..Ed.  581;  Standard  i^aint 
Co.  V.  Trinidad  Asphalt  Co.,  220  U.  S.  44(),  131 
S.  Ct.  45(),  55  L.Ed.  536. 
♦  »*»♦** 

"*  *  *  The  commodities  manufactured  and 
sold  by  plaintiff  and  defendant  are  for  making 
dessei'ts.  They  are  a  j)owder  made  from  a  gela- 
tine base,  which  is  tiavored,  and  after  ])rej)aration 
can  be  used  as  an  ai-tick;  of  diet.  Crelatine,  made 
from  l)ones  and  tissues  of  animals,  is  made  into  a 
powder,  to  which  hot  water  is  added  to  dissolve 
the  powder;  then  the  mixture  is  set  to  cool,  and 
in  a  short  time  develops  into  a  jelly.  As  the 
jellied  substance  nuist  be  attractive  to  the  eye 
and  taste,  it  is,  of  course,  necessary  that  the  gela- 
tine used  nnist  jell  well;  that  is,  it  must  l)e  of 
sufficient  tiinmess  to  x)resent  an  attractive  ap])eai'- 
ance.  i*lainly,  therefore,  a  very  necessary  (lual- 
ity  of  the  gelatinous  dessert  jn'oduct  is  that  it 
shall  jell  well,  and  it  is  that  ijarticular  quality 

that  is  described  in  the  word  'J ell- Well.' 

******* 

..*  *  *  Y^'g  regard  the  word  *  Jell-Well'  as 
primarily  descriptive;  hence  it  cannot  be  with- 
drawn from  i)ublic  use  by  adoption  as  a  trade- 
mark. Computuig  Scale  Co.  v.  Standard  Com- 
puting Scale  Co.  (C.C.A.)  118  F.  ii(i5;  ErankUu 
Knitting  Mills  v.  Fashionit  Sweater  Mills  (D.C.) 
2Ii7  F.  247;  Nims  on  Trade-Marks,  |).  ;!!i2; 
Vacuujii  Oil  Co.  V.  Climax  (C.C.A.)  120  F.  254." 
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It  is  submitted  that  the  trade-marks  ^'Lackawamia 
coal"  for  Lackawanna  coal  or  "Jell-Well"  for  a 
dessert  that  jells  well  is  no  different  than  calling  a 
Red  Riding  Hood  doll  "Red  Riding  Hood"  or  a 
storybook  character  doll  a  "Storybook  Doll".  As 
this  Court  stated  in  its  Jell-Well  opinion,  "Any 
words,  letters  or  symbols  which  others  may  employ 
with  equal  truth"  for  the  same  purpose  can  be  used. 

In  other  words,  no  words  can  be  appropriated  as  a 
valid  trade-mark  which,  from  the  nature  of  the  fact 
conveyed  by  its  primary  meaning,  others  msij  employ 
with  equal  truth,  and  with  equal  right  for  the  same 
purpose.  This  rule  was  very  clearly  stated  and  prop- 
erly applied  ])y  the  Supreme  Court  in  the  case  of 
Standard  Paint  Company  v.  Trinidad  Asphalt  Manu- 
facturing Comimny,  31  S.Ct.  456,  220  U.S.  446, 
w^herein  the  trade-mark  involved  was  "Rul^eroid"  for 
a  roofing  paper.  The  plaintiff  had  employed  this 
trade-mark  in  its  business  for  a  period  of  tw^elve  (12) 
years  prior  to  the  time  that  the  defendant  entered  the 
field.  The  defendant  called  its  product  "Rubbero". 
The  Court,  in  holding  that  the  trade-mark  was  de- 
scriptive and  that  the  name  "Ruberoid"  was  impos- 
sible of  adoption  as  a  trade-mark,  stated: 

"*  *  *  The  court  said:  'A  public  right  in 
rubberoid  and  a  private  monopoly  of  rubberoid 
cannot  coexist.'  The  court  expressed  the  deter- 
mined and  settled  rule  to  be  'that  no  one  can 
appropriate  as  a  trademark  a  generic  name  or 
one  descriptive  of  an  article  of  trade,  its  qualities, 
ingredients,  or  characteristics,  or  any  sign,  word, 
or  symbol  which,  from  the  nature  of  the  fact  it 


42 


is  used  to  siuiiily,  others  may  ('m])l()y  witli  ('(|ual 
triitli.'  *  ♦  *  It  was  said  by  tlic  Hiicr  justice, 
spo^ikiuu'  Inr  tlie  couit,  that  'the  term  (trade- 
mark) has  heeii  in  use  Ci-diii  a  ncit  early  date; 
and,  i^enerally  sj)eakiii,u-,  means  a  distinctive  mark 
of  authenticity,  tlnoimli  wliicli  the  products  ol' 
j)articular  maiuifactui-eis  or  tlie  \-endihU'  com- 
modities ol'  particulai-  merchants  may  he  distin- 
guished lioin  tliosc  of  others.  It  may  consist  in 
any  symbol  or  m  any  form  of  words;  but  as  its 
office  is  to  point  out  distinctively  the  origin  or 
ownership  of  the  articles  to  which  it  is  affixed, 
it  follows  that  no  sign  or  form  of  words  can  be 
apj)roi)riated  as  a  valid  trademark  which,  from 
the  nature  of  the  fact  conveyed  by  its  primary 
meaning,  others  may  emjiloy  with  equal  truth, 
and  with  equal  right,  for  the  same  i)uri)ose/ 
Elgin  Nat.  Watch  Co.  v.  Illinois  Watch  (^ase 
Co.,  179  U.S.  b65,  673,  45  L.Ed.  365,  378,  21  Sup. 
Ct.  270." 

(b)  Federal  trade-mark  registration  does  not  alter  inability  to 
adopt  descriptive  name  as  trade-mark. 

The  fact  that  appellant  had  acquired  registrations  on 
its  alleged  trade-marks  here  involved  gives  it  no  bet- 
ter standing  because  it  has  long  been  recognized  that 
a  registered  trade-mark  is  not  valid  when  the  mark  is 
used  merely  to  describe  the  j)i(Kluct  or  its  character- 
istics. Certainly,  the  marks  "Red  Hiding  Hood", 
"Little  Bo- Peep",  "Little  Miss  Muffett",  "Story- 
book" and  the  other  mai'ks  employed  by  ai)pellant  are 
descriptive  nl"  the  pioduct  and  the  pi-oduct's  char- 
acteristics. This  rub'  was  ch-arly  expi-essed  in  the  lale 
case  of  Natunial  \n  (ivajx  Co.  v.  (iuisi,  1(>4  Fed.  (2d) 
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874.  In  this  case  the  trade-inai'k  of  plaintiff,  which 
was  registered  in  the  United  States  Patent  Office,  was 
''NuGrape",  said  registration  being  under  the  Act 
of  1905.  The  defendant  used  the  trade-mark  ''Tru- 
Grape".  Both  trade-marks  are  applied  to  a  grape 
drink.  The  Court,  in  holding  that  plaintiff's  trade- 
mark and  registration  was  invalid  because  the  same 
was  descriptive,  stated: 

''It  is  well  established  that  the  mere  registra- 
tion of  a  term  as  trade-mark  does  not  establish 
that  term  as  a  valid  trade-mark.  Registration 
gives  rise  to  a  presumption  of  validity  but  such 
presumption  is  rebuttable.  When  a  trade-mark  is 
questioned,  its  validity  must  be  established.  It 
has  long  been  recognized  that  a  registered  trade- 
mark is  not  valid  when  the  term  used  is  merel}^ 
descriptive  of  the  product,  or  of  its  ingredients, 
qualities  or  characteristics.  The  gist  or  value  of 
the  trade-mark  is  to  signify  the  origin  or  source 
of  a  product;  to  provide  a  symbol  for  the  article 
to  aid  the  manufacturer  in  advertising  and  sell- 
ing. A  descriptive  mark  is  bad  for  two  reasons: 
First,  because  it  does  not  advise  the  public  that 
the  article  comes  from  a  single  source;  and,  sec- 
ond, that  if  so,  since  the  word  is  descriptive  of  the 
goods,  the  protection  of  the  word  as  a  trade-mark 
would  be  an  infringement  upon  common  speech, 
which,  in  the  use  of  the  word,  likewise  is  descrip- 
tive." 

Another  late  case  that  is  applicable  to  the  present 
situation  is  that  of  Wilhartz  v.  Turco  Products,  Inc., 
164  Fed.  (2d)  731.  In  this  case  the  plaintiff  filed  a 
complaint  for  declaratory  judgment  as  to  the  right 
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<>r  flio  plaintiff  to  use  tlic  mark  ''Auto  S]iam])(M)"  and 
for  injunction  against  tlic  dofVndant's  intorforoncc 
with  i)laintift"'s  use  tlicrcof,  Tlic  dcl'cndant  filed  an 
answer  and  conntorclaini  in  wliicli  it  claimed  valid 
Fedeial  ti-ade-marks  icuistered  to  "Anto  Sliampoo" 
and  "Cai-  Shampoo",  the  i'e,c:istration  of  the  latter 
under  the  law  of  Illinois,  and  alleged  infrinoenient  by 
tlie  j)laintiff  of  both  mai-ks  by  tlie  use  of  "TTuri-icane 
Auto  Shampoo".  The  (h'fendant  marked  its  ])rodncts 
with  tlie  trade-mark  "Tureo"  and  associated  images 
with  the  words  "Auto  Shampoo"  or  "Car  Shampoo" 
l)elow.  'Pliis  is  similar  to  the  defendant's  ])ractice  in 
th(>  instant  case  wliere  it  employs  their  trade-mark 
''Nancy  Ann"  in  conjunctioii  with  the  alle2,'ed  marks 
here  involved.  The  Court,  in  holding'  that  tlie  de- 
fendant's trade-marks  and  registration  were  iinaHd. 
stated : 

''  'Auto  Sham])oo'  and  'Car  Shampoo'  have  no 
subtle  (U-  fanciful  meanins:  to  us.  *Auto'  and  'Car' 
when  used  with  'Shampoo'  sus^^est  only  one 
thine:  to  our  minds,  namely,  some  preparation  for 
washiuii-  an  automobile.  These  words  are  merely 
descriptive  of  the  ])roduct  to  which  the  defendant 
has  ai)])lied  them.  This  seems  quite  apparent  to 
us  from  the  use  made  of  the  word  'Turco'  and  the 
asRociati^d  imaues  which  ])red()minate  the  desi,c:n 
and  on  which  desiuii  in  smaller  letters  below  are 
I)rinted  or  pasted  the  words  'Auto  Shampoo'  or 
'Car  Sham))oo.'  Foi-  what  pui-])ose  is  this  don(> ?  I 
For  the  obvious  |)U]pose  of  describing'  the  natui'e 
of  the  defendant's  ])roduct.  'Turco'  and  tlie 
Turk's  head  aiul  the  scimitar  are  used  to  desiu- 
nate  hnndicds  of  the  (h-rendant's   pi'ocbicts.    The 
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identifying  descriptive  words  applying  to  the 
various  products  are  inserted  in  less  conspicuous 
type.  Such  words,  so  obviously  merely  descrip- 
tive, cannot  be  the  subject  of  a  valid  trade-mark. 
William  R.  Warner  &  Co.  v.  Eli  Lilly  &  Co.,  265 
U.S.  526,  44  S.  Ct.  615,  68  L.  Ed.  1161;  Skinner 
Mfg.  Co.  V.  Kellogg  Sales  Co.,  8  Cir.,  143  F.  (2d) 
895." 

(c)  Secondary  meaning  cannot  attach  to  descriptive  name  and 
the  District  Court  found  as  a  fact  that  the  marks  here  in- 
volved have  not  acquired  a  secondary  meaning-. 

As  a  matter  of  fact,  there  is  a  complete  lack  of  proof 
of  secondary  meaning,  the  District  Court  finding  (R 
113-114)  : 

'^36. 

"The  defendant-counter-claimant  has  failed  to 
establish  by  any  evidence  that  the  names  'Story- 
book', 'Goldilocks',  'Little  Bo-Peep',  'June  Girl', 
'Mistress  Mary',  'Curly  Locks',  'Little  Miss  Don- 
nett',  'Red  Riding  Hood',  'Little  Miss  Muffett', 
and  'Story',  have  become  known  to  the  public  or 
to  dealers  as  denoting  a  product  of  defendant- 
counter-claimant. 

"37. 

"The  evidence  is  insufficient  to  establish  that 
the  names  'Storybook',  'Goldilocks',  'Little  Bo- 
Peep',  'June  Girl',  'Mistress  Mary',  'Curly 
Locks',  'Little  Miss  Donnett',  'Red  Riding  Hood', 
'Little  Miss  Muffett',  and  'Story',  have  acquired 
a  secondary  meaning  denoting  defendant-counter- 
claimant  as  the  source  of  the  dolls  to  which  they 
are  applied." 
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There  can  be  no  d<)iil)t  that  the  question  of  whether 
(>!•  not  a  trade-mark  lias  a('(iui7'ed  a  seeondary  meaii- 
lUiX  is  a  (jiiestion  of  fact  and  tlie  burden  of  ])rovinu,- 
seeondary  nieaninu-  is  npon  tlie  one  wlio  assei'ts  it. 

Can  it  be  said,  in  \  icw  of  a))i)ellant's  t'aihii-c^  to  |)ro- 
duce  any  evidence  of  secondary  meaning::  tliat  said 
Findinirs  of  Fact  o(i  and  ;>7  ai-e  cleaily  erroneous?  Due 
to  such  laihire  to  snstain  the  liurdeu  of  proof  Ix'cause 
of  complete  lack  of  evidence  to  estaldish  seeondary 
nieaninp:,  we  submit  that  these  findings  are  correct  and 
snch  findiufis  should  not  be  set  aside. 

The  Supreme  Court,  in  discussin.c:  the  establishment 
of  seeondary  meaiiin^  to  the  trade-mark  "Shredded 
AVheat",  said  that  thr  trade-mark  owvrr  IharJ  to  cstn])- 
lish  that  the  primary  sio-nificanee  of  the  mark  in  th(^ 
minds  of  the  consuminu"  public  is  not  tlie  product  but 
the  ])roducer.  In  this  respect  the  Supreme  Court 
stated  the  rnh'  in  this  way: 

"*  *  *  Hut  to  establisji  a  tra(h'  name  in  the  tei-m 
'shredded  wheat'  the  plaintiff  must  show  more 
than  a  subordinate  meaninc,-  which  a])plies  to  it. 
Tt  must  show  that  the  pi'imary  si^iiificance  of  the 
term  in  the  minds  of  the  consuming:  ])ublic  is  not 
the  pioduet  but  the  j)rodueer.  This  it  has  not  done. 
The  showinu'  which  it  has  made  does  not  entith^  it 
to  the  exclusive  use  of  the  term  shredded  wheat 
but  merely  entitles  it  to  require  that  the  defend- 
ant use  reasonable  care  to  inform  the  pnblic  (»f 
the  source  of  its  product." 

Krilof/fi  Co.   r.   Xafional   liisrnit  Co.^  '.Wt   T.S. 
IIJ,  51)  S.Cl.  lOlJ,  ii:;. 
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It  is  submitted  therefore  that  the  findings  of  fact 
that  no  secondary  meaning  attached  to  the  appeHant's 
marks  are  not  clearly  erroneous  and  therefore  should 
not  be  set  aside. 

Again  the  principle  against  the  use  of  descriptive 
words  as  a  trade-mark  was  expressed  in  the  recent 
case  of  Skinner  Mfg.  Co.  v.  Kellogg  Sales  Co.,  143 
Fed.  (2d)  895.  Here  the  facts  were  that  the  plaintiff 
adopted  and  owned  the  trade-mark  ''Raisin-BRAN" 
and  registered  the  same  in  the  United  States  Patent 
Office  under  the  Trade-Mark  Act  of  1920.  The  de- 
fendants, General  Foods  Sales  Co.,  Inc.,  and  the  Kel- 
logg Company,  manufactured  bran  flakes  containing 
raisins  and  called  their  marks  ''Post's  Raisin  Bran" 
and  " Kellogg 's  Raisin  40%  Bran  Flakes",  respec- 
tively. Plaintiff  sued  defendants  for  trade-mark  in- 
fringement and  the  Court  held  that  the  trade-mark 
"Raisin-BRAN"  was  descriptive,  stating: 

"The  name  'Raisin-BRAN'  is  descriptive  of  in- 
gredients of  appellant's  breakfast  food.  Without 
the  raisins  the  product  would  appropriately  have 
been  called  'bran  flakes'  or  'bran'.  With  the 
raisins  it  was  'raisin  bran'  in  the  same  sense  that 
pie  containing  raisins  is  'raisin  pie,'  that  bread 
containing  raisins  is  'raisin  bread',  and  that 
muffins  containing  raisins  are  'raisin  muffins'.  At 
the  time  the  appellant  originated  its  product  any- 
one was  free  to  mix  raisins  with  bran  flakes  and 
to  call  the  combination  'raisin  bran'.  The  name 
'  Raisin-BRAN '  could  not  be  appropriated  as  a 
trade-mark,  because  'A  name  which  is  merely 
descriptive  of  the  ingredients,  qualities  or  char- 
acteristics of  an  article  of  trade  cannot  be  appro- 
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printed  as  n  trade-mark  and  tlic  oxcliisivc  use  of 
it  atTordcd  Ic.ual  protection.  'Vhv  iiso  of  a  similar 
name  by  anotlicr  to  ti-iithfnlly  describe  his  dwii 
])roduct  does  not  constitute  a  le.ii^al  or  moral 
wroni;-,  even  if  its  effect  be  to  cause  the  public  to 
mistake  the  (^riG:in  or  ownership  of  the  product. 
******  Conceded  1_\-,  the  api)ellees  had  the  riu'bt 
to  mai'ket  tlieii'  products  in  competition  with  the 
appellant.  Havinu  tliat  ri.uht,  they  also  liad  the 
ri,2:ht  to  call  their  ))i-oducts  'Raisin  Bran',  that  be- 
in^  an  ap])ro])riate,  if  not  the  most  ai)proi)riate, 
deseri])tion  of  them.  Kello^t]^  Co.  v.  National  Bis- 
cuit Co.,  305  U.S.  Ill,  116,  117,  59  8.  (^t.  109,  83 
L.  Ed.  73. 

"The  appellant  contends  that  the  evidence  con- 
clusively shows  that  the  name  'Raisin-T>RAN"' 
liad  been  so  lono-  used  and  so  exclusively  ap])ro- 
pviated  by  it  as  the  name  of  its  product  that  the 
nanie  had  come  to  mean  to  the  trade  the  pai-ficu- 
lar  i)ro{hict  «)f  a))i)ellant,  and  that  the  name  liad 
thei-efore  ac(iuired  a  secondary  meaninc,-,  tlie  effect 
of  which  was  to  ,s:ive  to  the  a])pellant  the  exclusive 
riirht  to  use  it  and  its  e(|uivalents. 

"It  seems  to  us,  as  it  did  to  the  trial  court, 
that  the  name  'Haisin-1>RAN'  was  not  shown  to 
liave  ac(|uired  such  a  secondary  significance  as 
would  justify  denying  to  the  ajipellees  the  ri.aht 
to  use  the  words  'Raisin  Bran'  in  descriliin^-  theii- 
j)j-oducts.  To  preclude  the  ap])ellees  from  usinc: 
those  words  would  be  t(»  ,U'ive  the  name  'Raisin- 
J',RAN'  the  full  clTect  of  a  trade-mai-k,  while  d(- 
nyinu'  its  validity  as  such.  Standard  Paint  Co.  v. 
Trinidad  Asphalt  Mfi;-.  Co.,  supra,  2'2()  U.S.  at 
pa^^e  4bl,  31  S.  Ct.  at  page  KiO,  55  L.  Ed.  53()." 
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It  must  he  remembered  tliat  appellant  herein  of- 
fered absolutely  no  evidence  to  establish  a  secondary 
meaning  in  its  trade-marks. 

(d)  Character  names  for  dolls  are  descriptive. 

It  is  submitted  that  the  generically  descriptive  char- 
acter names  of  "Red  Riding  Hood",  "Little  Bo- 
Peep",  "Little  Miss  Muffett"  and  the  other 
names  omi)loyed  by  appellant  could,  under  no  cir- 
cumstances, delineate  merely  the  origin  or  ownership 
of  the  goods  of  a  particular  manufacturer  because  of 
the  fact  that  they  have  been  too  long  associated  with 
the  well-known  nursery  rhyme  characters  which  have 
l^een  p^iblici  juris  and  for  years  and  years  have  been 
a  part  of  the  mythology  of  the  American  public. 
Therefore,  no  one  can  acquire  the  exclusive  right 
to  the  use  of  such  descriptive  names  as  a  trade-mark. 

The  Court  of  Appeals  for  the  Second  Circuit  in  the 
case  of  DtiraMe  Toy  <£•  Novelty  Corporation  v.  J. 
Chein  &  Co.,  Inc.,  et  al.,  133  F.  (2d)  853,  855,  in  dis- 
cussing the  trade-mark  "Uncle  Sam",  had  this  to 
say: 

u  *  *  *  ^here  the  name  is  personal  or  the  mark 
is  coined,  it  will  be  hard  indeed  for  the  newcomer 
to  find  any  excuse  for  invading  it,  even  though 
his  user  does  no  more  than  vaguely  confuse  the 
reputation  of  the  first  user  with  his  own;  he  has 
no  lawful  interest  in  adopting  such  a  mark.  But 
that  is  not  this  case;  'Uncle  Sam'  is  a  part  of  the 
national  mythology,  not  entirely  unlike  the  flag, 
or  any  other  part  of  our  inherited  patriotic  para- 
phernalia; all  have  a  measurable  interest  in  its 
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iisr.  [ndeed  tlio  wry  fact  tliat  it  has  bocii  tli(niu:lit 
neocssarv  to  forbid  tlic  uso  of  tlic  tlau"  f'oi-  ad vor- 
tisiiitx,  is  ovidencc  that  tlic  iiso  liad  a  valii(%  4 
U.S.C.A.  §3;  §1425  (16)  N.Y.  Penal  Law  Con- 
sol.  Laws  X.Y.C.  The  fio^niv  and  name  of  'Unole 
Sam'  ail'  not  indeed  the  o)),jeets  of  the  same  na- 
tional ])iety,  hut  theie  is  nevertheless  apparently 
some  advantage  in  exploiting  them,  and,  wjiile  it 
remains  lawful  to  do  so,  the  advantage  is  not  neu- 
lie^ible.  Balaneed  a,e:ainst  any  possible  damap^e  to 
the  plaintiff's  reputation  amono:  buyers  for  re- 
tailers, we  think  it  should  prevail.  If  the  ])lain- 
tiff  had  wished  a  truly  proprietary  sign,  it  needed 
only  sliu'ht  ini::enuity  to  contrive  one  which  would 
have  protected  it  without  question 


j^,    *  *  *  ? ' 


This  particular  principle  of  law  was  succinctly  ex- 
pressed by  the  Court  of  Appeals  for  the  Third  Circuit 
in  the  case  of  Cridlchaufjl}  v.  Riulolph,  131  Fed.  (2d) 
795.  The  trade-mark  involved  in  this  case  was  "Specs" 
on  blinders  to  be  used  on  chickens.  The  Court,  in  ex- 
pressing the  rule,  stated : 

"The  pur])ose  of  a  trade-mark  is  to  indicate 
the  origin  oi'  ownershi])  of  the  particular  goods  to 
which  it  is  affixed.  Elgin  National  Watch  Com- 
pany V.  Illinois  Watch  Case  Company,  179  L^.S. 
665,'  673,  21  S.  Ct.  270,  45  S.  Ct.  365.'  Inasmuch 
as  the  meaning  of  a  descriptive  w^ord  cannot  be 
so  delimited  as  to  describe  merely  the  origin  or 
ownership  of  the  goods  of  a  particular  mami- 
facturer,  no  one  can  ac(iuire  the  exclusive  i-ight 
to  the  use  ol'  such  a  word  as  a  trade-mark.  Canal 
Company  v.  Clark,  13  Wall.  311,  80  U.S.  311,  323, 
20  L.  Kd.  5R1.    In  short,  a  mark  which  is  no  more 
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than  descriptive  is  not  a  valid  trade-mark  at  com- 
mon law.  William  R.  Warner  &  Company  v.  Eli 
Lilly  &  Company,  265  U.S.  526,  528,  44  S.  Ct.  615, 
68  L.  Ed.  1161 ;  New  York  &  New  Jersey  Lnbri- 
cant  Co.  V.  O.  W.  Young,  Err.  &  App.,  84  N.J.  Eq. 
469,  470,  94  A.  570 ;  Mississippi  Wire  Glass  Co.  v. 
Continuous  Glass  Press  Co.,  Ch.  79  N.J.  Eq.  277, 
279,  81  A.  374;  Restatement,  Torts  (1938),  Sec. 
721.  Nor  may  the  word,  being  merely  descrip- 
tive, be  said  to  acquire  a  preemptive  secondar}^ 
meaning.  Mississippi  Wire  Glass  Co.  v.  Con- 
tinuous Glass  Press  Co.,  loc.  cit.  supra.  In  this 
case  the  word  'Specs'  is  but  a  figurative  descrip- 
tion of  the  plaintiff's  articles  of  manufacture  and 
does  not  grow  out  of  either  the  origin  or  owner- 
ship of  the  goods.  The  designation,  therefore, 
does  not  entitle  the  plaintiff  to  the  exclusive  use 
of  the  word  or  its  synonyms. 
******* 

"Likewise,  the  failure  to  establish  a  case  of 
trade-mark  infringement  is  fatal  to  the  plaintiff's 
claim  of  unfair  competition  for  the  latter  is  based 
entirely  upon  the  defendant's  use  of  the  word 
'Goggles.'  " 

The  character  names  here  involved  are  similar  to 
the  name  "Mark  Twain"  of  which  this  Court  said: 
"We  think  the  name  Mark  Twain  is  incapable 
of  acquiring  a  secondary  meaning  in  connection 
with  Literary  Property.  The  name  Mark  Twain, 
from  a  literary  standpoint,  indicates  only  the 
writings  of  Samuel  L.  Clemens,  which  is  a  pri- 
mary meaning. ' ' 

Chamberlain  v.  Columhia  Pictures  Corp.,  186  F. 
(2d)  923. 
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Even  thoiiuh  tlic  name  "Mark  Twain"  was  used  in 
connection  with  liteivirv  })i'operty,  the  rule  of  law 
stated  by  tliis  Court  respecting  incapability  of  acquir- 
ing a  secondary  nicaiiinii  is  liere  applicable.  "Red 
RidiuK  Hood,"  "Litth-  Miss  Muffctt,"  ''l^itth-  Ho- 
Peep",  "Mistress  Mary",  "Little  Miss  Donnett", 
"Curly  Locks",  and  "Goldilocks",  all,  when  used  to 
identify  a  doll  representing:  a  fictional  nursery  rhyme 
or  storybook  character,  are  used  in  their  pi-imary 
meaning. 


THE  APPELLEES  HAVING  THE  RIGHT  TO  IDENTIFY  THEIR 
DOLL  PRODUCTS  WITH  THEIR  DESCRIPTIVE  NURSERY 
RHYME  CHARACTER  NAMES  CANNOT  BE  GUILTY  OF  UN- 
FAIR COMPETITION. 

Aftei-  (piitc  ;i  bit  of  j)roddin,2:,  Mr.  Rowland  on  his 
cross-examination  finally  admitted  at  R  393  that  the 
dress  of  ap]jellee  Dollciaft  Co.'s  packacres  for  their 
dolls  was  not  similar  to  that  of  appellant.  This  testi- 
mony was  drawn  from  Mr.  Rowland  with  considerable 
difficulty  and  is  as  follows: 

"Q.  T  call  your  attention  to  your  deposition  of 
page  70,  commencing  on  line  12 : 

'Q.  Now,  before  i-(H-ess  we  were  discussing 
the  similarity  between  the  dolls  put  out  by  the 
plaintiff  and  the  dolls  put  out  by  the  defendant 
under  the  various  names  of  fictional  characters 
as  designated  in  the  pleadings,  and  inquired  into 
the  similarity  and  appearance  of  them,  and  T 
should  like  to  ask  you  at  this  time,  you  do  not  con- 
tend that  there  is  any  similarity  in  the  appearance 
of  the  f)ackages  ? 

A.     No,  sir,  I  do  not.' 
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Wasn^t  that  question  asked  and  that  answer 
given? 

A.  That  is  correct;  there  is  no  similarity  in 
the  likeness  of  the  boxes,  but  it  is  the  overall 
idealogy  that  has  been  copied." 

Also  at  R  392  Mr.  Rowland  testified  in  this  manner : 
'^Q.     For  example,  let's  take  part  of  them.  You 
don't  package  your  dolls  in  bottles? 
A.     No,  I  should  say  not." 

It  is  also  true  that  the  appellee,  Dollcraft  Co.'s 
name  appears  prominently  on  each  of  the  packages  in 
which  is  packed  its  dolls  (for  example  see  Exhibits 
30-42),  and  no  one  can  be  confused  in  purchasing  one 
of  appellees'  dolls  that  it  is  a  product  of  Nancy  Ann 
Storybook  Dolls,  Inc. 

The  basis  of  appellant's  charge  of  unfair  competi- 
tion as  against  appellees  rests  upon  infringement  by 
appellees  of  appellant's  alleged  trade-marks.  If  the 
charge  of  trade-mark  infringement  fails,  which,  under 
the  authorities  above  cited,  it  must,  then  there  is 
no  ground  upon  which  to  charge  the  appellees  with 
unfair  competition.  If  there  is  some  confusion  by  rea- 
son of  the  fact  that  two  people  use  descriptive  lan- 
guage in  truthfully  identifying  their  product,  such 
confusion,  in  the  absence  of  false  representations  and 
fraud,  is  not  actionable. 

On  this  point  the  District  Court  found  (R  114)  : 

^'38. 

"Both  parties  hereto  are  producing  dolls  of 
similar  size  and  common  conception.    There  is  a 
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natural  i*('S(Mn))lan('0  between  their  products  wliicli 
may  result  in  mistake  as  to  orie^in  or  ownerslu]). 
No  fraudulent  re])resentations  with  respect  to  tlie 
ori^nn  of  the  |)roduf'ts  of  plaintiff-counter-defend- 
ant have  been  made." 

The  Supreme  Court  so  held  in  Del.  &  H.  Canal  Co. 
V.  Clark,  13  Wall.  311,  where  it  stated: 

"*  *  *  True,  it  may  be  that  the  use  by  a  second 
produeei-,  in  desciibinii:  truthfully  his  ])roduct,  of 
a  name  or  a  eombination  of  words  already  in  use 
by  another,  may  have  the  effect  of  causing  the 
pu})lic  to  mistake  as  to  the  origin  or  ownership 
of  the  product;  but  if  it  is  just  as  true  in  its 
application  to  his  goods  as  it  is  to  those  of 
another  who  first  applied  it  and  wdio  therefore 
claims  an  exclusive  right  to  use  it,  there  is  no 
legal  or  moral  wrong  done.  Purchasers  may  be 
mistaken,  but  they  are  not  deceived  by  false  mis- 
representations, and  equity  will  not  enjoin  against 
telling  the  truth." 

The  case  of  Cridlebaiigh  v.  Rudolph,  131  Fed.  (2d) 
795,  expresses  the  rule  in  the  following  language : 

•'Likewise,  the  failure  to  establish  a  case  of 
trade-mark  infringement  is  fatal  to  the  plaintiff's 
claim  of  imfair  competition  for  the  latter  is  based 
entirely  upon  the  defendant's  use  of  the  word 
'Goggles'." 

The  Supreme  Court  in  the  case  of  William  R. 
Warner  d-  Co.  r.  I'JIi  /.ill,/  <(•  Co.,  44  S.Ct.  blf).  bl6, 
wherein  the  facts  wci-e  that  the  |)laintiff  began  in  1.S99 
t(i    mainifaftnrc    ;i    li(iui(l    |>iT|)arntion    of   (juiniiie    in 
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combination  with  clioeolato  and  marketed  it  under  the 
name  of  '^ Coco-Quinine,"  held  said  mark  descriptive 
and  invalid.  In  said  case  defendant,  in  1906,  began 
the  manufacture  of  a  liquid  preparation  which  was 
substantially  the  same  as  plaintiff's  and  ])ut  it  upon 
the  market  under  the  name  of  "Quin-Coco".  The 
Supreme  Court,  in  holding-  that  the  name  ''Coco- 
Quinine"  and  also  the  name  "Quin-Coco"  were  de- 
scriptive and  even  though  confusion  might  result  be- 
tween the  two  names  no  damage  resulted,  stated: 

"*  *  *  A  name  which  is  merely  descriptive  of 
the  ingredients,  qualities  or  characteristics  of  an 
article  of  trade  cannot  be  appropriated  as  a  trade- 
mark and  the  exclusive  use  of  it  afforded  legal 
protection.  The  use  of  a  similar  name  by  an- 
other to  truthfully  describe  his  own  product  does 
not  constitute  a  legal  or  moral  wrong,  even  if 
its  effect  be  to  cause  the  public  to  mistake  the 
origin  or  ownership  of  the  product.  *  *  *" 

Still  another  late  case  in  point  is  that  of  Coca-Cola 
Co.  V.  Snow  Crest  Beverages,  Inc.,  162  Fed.  (2d)  280. 
In  this  case  the  defendant  employed  the  trade-mark 
"Polar  Cola"  while  plaintiff  owned  the  trade-mark 
"Coca-Cola".  The  defendant  sold  its  Polar  Cola  to 
bars,  and  when  people  who  were  customers  of  the  bars 
asked  for  a  Cuba  Libre  or  Rum  and  Cola  or  "Coke", 
on  occasions  the  bartenders  would  substitute  Polar 
Cola  for  Coca-Cola.  The  Court,  in  discussing  the 
question  of  whether  or  not  this  amounted  to  unfair 
competition  on  behalf  of  the  defendant,  stated  the 
following : 
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"*  *  *  All  till'  (IcfViidaiit  did,  there Poro,  to 
make  substitution  l)y  bartenders  ])ossible  was  to 
nianufaeture  a  drink  almost  if  not  quite  identical 
with  the  plaintiff's,  which  it  had  an  established 
lepil  riixht  to  do,  and  all  it  did  to  make  such 
substitution  likely  was  to  sell  its  drink  at  about 
half  tlie  price  of  the  plaintiff's,  which  it  cer- 
tainly was  within  its  ri.G^hts  in  doinc:.  It  seems 
to  us  to  0:0  without  sayino^  that  such  conduct  on 
the  defendant's  part  falls  far  short  of  consti- 
tuting the  legal  wrong  described  in  Warner  6: 
Co.,  V.  Lilly  &  Co.,  265  U.S.  526,  530,  531,  44 
S.  Ct.  615,  68  L.  Ed.  1161,  of  designedly  enabling 
and  inducing  its  retail  dealers  to  defraud  their 
customers  by  palming  its  product  off  on  them 
as  the  plaintiff's." 

As  the  Commissioner  of  Patents  said  in  the  case 
of  Nancy  Ann  Dressed  Dolls  v.  Ippolito,  11  U.S.P.Q. 
545,547: 

"  'Certainly  every  producer  of  dolls  is  en- 
titled freely  to  make  and  sell  his  conception  of 
nursery  rhyme  characters  familiar  to  all  from 
childhood.  And  it  is  fundamental  that  the  com- 
mon right  to  make  any  article  is  inseparable 
from  the  right  to  employ  words  which  ai)tly 
describe  it.'  " 

It  is  submitted  that  the  appellees  herein  cannot  be 
guilty  of  unfair  competition  due  in  any  respect  to 
the  fact  that  api)e11ee  Dollcraft  Co.  employs  descrip- 
tive character  names  Irdiii  the  Nursery  Rhymes  or 
children's  storybooks  tor  their  dolls. 
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VALIDITY  OR  INVALIDITY  OF  APPELLANT'S  TRADE-MARKS 
NOT  IN  ISSUE  WHEN  APPELLANT  WAS  INVOLVED  IN 
OPPOSITION  PROCEEDINGS  BEFORE  THE  PATENT  OFFICE. 
BUT  EXAMINER  IN  PATENT  OFFICE  CAN  RULE  ON  PRO- 
PRIETY OF  APPLICANT'S  MARK  IN  SUCH  PROCEEDINGS. 

The  appellant,  on  page  25  of  its  brief,  admits  that 
in  the  opposition  proceedings  before  the  Patent  Office 
the  validity  of  its  trade-marks  could  not  be  attacked, 
where  it  stated: 

''The  validity  of  the  Nancy  Ann  registration.^ 
was  not  an  issue  before  the  Court,  and  could 
not  be  passed  upon/' 

It  is  true,  however,  that  in  an  opposition  proceed- 
ing, as  in  the  TppoUto  proceedings  herein  referred  to, 
the  examiner  and  the  Commissioner  of  Patents  have 
the  right  to  review  the  propriety  of  issuing  a  regis- 
tration on  an  application  then  pending  before  the 
Patent  Office  because  in  such  a  case  the  Patent  Office 
still  has  jurisdiction  of  the  pending  application  and 
can,  therefore,  refuse  registration  of  said  applica- 
tion on  a  basic  ground  such  as  descriptiveness. 

This  rule  is  clearl}^  enunciated  in  the  case  of 
Nancy  Ann  Dressed  Dolls  {Nancy  Ami  Storybook 
Dolls,  Inc.,  assignee  substituted)  v.  Ippolito,  11 
U.S.P.Q.  545-546,  as  follows : 

"In  addition  to  finding  that  opposer  was  on- 
titled  to  maintain  its  opposition  for  the  fore- 
going reasons,  the  Examiner  of  Interferences 
proceeded  ex  parte  to  consider  applicant's  mark 
and  to  refuse  it  on  the  ground  of  its  descriptive- 
ness. This  ex  parte  holding  is  challenged,  it  be- 
ing contended  that  the  words  are  not  descriptive 
of  the  goods  and  that  neither  the  Examiner'  of 
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Tntcrforoncps  nor  tliis  Office  on  aiiponl  lias  ;ni- 
tliority  to  make  sncli  «'x  parte  nilinir  in  sncli  a 
matter. 

"As  to  the  riiilit  <»f  tlie  examiner  to  consider 
this  ex  parte  issne  with  reference  to  a])plicant's 
mark  there  can  be  no  (|uestion  but  tliat  it  is  not 
only  the  examiner's  ri,<;ht  bnt  his  dnty  to  con- 
sider this  in  an  ap]>ropriate  case.  Scherin^-  & 
Glatz,  Inc.  v.  Sharp  &  Dohme,  Incorporated,  o2 
C.C.P.A.  827,  146  F.2d  1019  (54  USPQ  394), 
Colninbia  Hroadcastinu-  System,  Inc.  v.  Techni- 
color Motion  Picture  Corporation  (C.C.P.A.). 
166  F.2d  941,  77  I'SPQ  160. 

"*  *  *  It  is  therefore  clear  that  it  was  not 
only  the  examiner's  rip^ht  but  his  duty  to  deter- 
mine this  point  without  reference  to  the  is.sues 
of  the  o]iposition  ])roceedin,s^  so  that  an  apparent 
jjrima  facie  exclusive  rie^ht  to  such  descri])tive 
term  mi,e:ht  not  be  granted  to  applicant  in  the 
event  of  any  disagreement  with  the  holding  as 
to  oj)p(>ser's  rights  to  sustain  the  opposition.'' 


APPELLANT,  BY  SENDING  THREATENING  LETTERS  TO  NUMER- 
OUS CUSTOMERS  OF  APPELLEE,  DOLLCRAFT  CO.,  FORCED 
SAID  APPELLEE  TO  ACT  IMMEDIATELY  TO  PROTECT  ITS 
TRADE. 

The  appellant  was  not  satisfied  with  sending  a 
notice  of  inl'i'ingement  to  ai)))ellee,  Dollcraft  Co.,  but 
sent  numei-ous  threatening  letters  to  customers  of 
a|)pellee,  Dclh-rai't  ('(..  (P  201-206.)  As  was  iiatui'al. 
in  such  cases,  tjiese  threatening  lettei's  were  inune- 
diatel}-    rcl'eri-ed    to    a])pellee,    Dollcraft    Co.,    and,    in 
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many  instances,  the  appellant's  conduct  resulted  in 
appellee  Dollcraft  Co.'s  customers  returning  mer- 
chandise to  said  appellee,  Dollcraft  Co.  (R  201-206, 
inclusive.)  Appellant  timed  the  sending  of  these 
letters  so  they  would  coincide  with  the  1949  Christmas 
buying  rush.  Appellant  undoubtedly  knew  that  its 
action  in  sending  such  threatening  letters  would  have 
the  result  of  causing  customers  of  appellee,  Doll- 
craft Co.,  to  return  merchandise.  If  appellant  had  a 
legitimate  complaint  against  the  appellees  herein,  the 
simple  course  for  it  to  follow  would  have  been  to 
file  an  action  for  trade-mark  infringement  to  deter- 
mine its  rights  in  the  premises. 

The  contentions  made  by  appellant  in  its  brief, 
under  the  heading,  "Appellees  Have  Planned  And 
Pursued  A  Deliberate  Course  of  Unfair  Competi- 
tion", is  nothing  but  pure  fabrication. 

It  is  noteworthy  that  although  appellant  in  this 
chapter  of  its  brief,  covering  fifteen  pages,  makes 
numerous  statements  with  respect  to  factual  matters, 
there  is  not  a  single  reference  to  the  transcript  in 
support  of  such  matters.  The  entire  charge  is  made 
out  of  ''whole  cloth". 

The  District  Judge,  after  hearing  the  evidence, 
made  the  following  findings  of  fact  (R  112-116) : 

''29. 

"Plaintift'-counter-defendant,  Dollcraft  Co.,  first 
packaged  its  dolls  in  individual  cardboard  boxes 
which  had  a  red  top  and  a  white  bottom.  Later 
it  began  using  and  now  uses  a  box  with  a  white 
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bottom  and  a  tr-aiisparciit,  acetate  top  and  also, 
foi"  one  scries  of  its  dolls,  uses  individual  .ij^lass 
bottle  containers. 

''30. 

"Plaintilf -counter-defendant,  Dollcraft  Co.,  be- 
pfinninii'  in  1946  or  1947,  applied  to  the  red-topped 
boxes  containins:  its  dolls,  a  gummed  label  or  seal 
on  which  the  folhjwinu'  words  appeared:  'CHobe 
Trottei's,  Doli-Ciaft  Co.,  San  Francisco,  Califor- 
nia.' Later  the  boxes  were  I'ubber-stamped  with 
the  words,  'Dollcraft  Company,  Santa  Clara,  Cali- 
fornia.' The  lids  of  the  glass  containers  have, 
since  they  were  first  used  in  1949,  contained  the 
words,  'Dolls  With  a  Story  by  Dollcraft,  Santa 
Clara,  California.' 

"31. 

"Defendant-counter-clairaant  jnickages  its  dolls 
in  individual  white  cardboard  boxes  printed  on 
which,  in  multiple  diagonal  lines,  are  the  words, 
'Nancy  Aim  Storybook  Dolls,'  betw^een  which 
lines  are  additional  parallel  lines  of  large  ))olka 
dots  with  both  the  words  and  the  i)olka  dots 
printed  in  a  single  color. 

"32. 

"'rile  packages  in  w'hich  plaintiff-counter-de- 
fendant, Dollcraft  Co.,  sells  it  dolls  are  clearly 
distinguishable  from  the  packages  in  which  de- 
fendant-counter-claimant sells  its  dolls. 

"33. 

"There  is  no  likeliluxKl  ol'  mistaking  the  pack- 
ages of  i>laintiffs-count(>r-defondants  for  those  of 
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defendant-coiinter-claimant  nor  the  origin  of  such 
packages. 

^'Both  parties  hereto  are  producing  dolls  of 
similar  size  and  common  conception.  There  is  a 
natural  resemblance  between  their  products  which 
may  result  in  mistake  as  to  origin  or  ownership. 
No  fraudulent  representations  with  respect  to  the 
origin  of  the  products  of  plaintiff-counter-defend- 
ant have  been  made. 

"39. 

''That  the  evidence  fails  to  show  any  likelihood 
of  confusion  in  the  ultimate  customers  between 
the  products  of  plaintiff-counter-defendant,  Doll- 
craft  Co.,  and  the  products  of  defendant-counter- 
claimant,  Nancy  Ann  Storybook  Dolls,  Inc. 

"40. 

"There  is  no  evidence  that  there  was  any  con- 
fusion in  the  trade  between  the  products  of  de- 
fendant-counter-claimant and  the  plaintiffs-coun- 
ter-defendants. 

"41. 

' '  There  is  no  evidence  that  there  was  any  likeli- 
hood of  confusion  in  the  trade  between  the  prod- 
ucts of  defendant-counter-claimant  and  the  plain- 
tiffs-counter-defendants. 

"42. 

"In  October,  1949,  two  retail  stores  advertised 
plaintiff -counter-defendant,  Dollcraft  Co.'s  dolls, 
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infhuliiiij:  'Red  Hidiim  Hood,'  'Liltle  ]]o-Poo|),' 
and  *SuL;ai'  and  Spice'  nndcr  tlio  names  of  'Stoi'v 
Dolls'  and  'Story  Book  Dolls.'  Immediately  there- 
after, defendant-c(tnntei'-claimant  served  notices 
of  allesred  trade-mark  infringement  upon  ])lain- 
tiiT-f'onnte]--defendant,  Dolleraft  Co.,  and  cer- 
tain customers  of  said  ])laintiff-counter-defendant, 
including]:  the  two  stoi-es  wliich  had  so  advertised, 
demanding-  that  ])laintiff-counter-defendant,  Doll- 
craft  Co.,  and  its  customers  cease  their  trade- 
mark infrino'cment  and  unfair  competition  and 
account  for  all  profits  derived  from  such  prac- 
tices. 

''43. 

"There  is  no  evidence  in  the  record  that  ])lain- 
tiffs-counter-defendants  practiced  any  fraud 
against  defendant-counter-claimant  in  the  maiui- 
facture  and  sale  of  its  doll  products. 

''44. 

"There  is  no  evidence  in  the  record  that  ]ilain- 
tiff-counter-defendant,  Dolleraft  Co.,  has  repre- 
sented hy  marks,  si,c:ns,  labels,  colors,  packages 
or  in  any  other  way  that  its  dolls  are  manufac- 
tured hy  defendant-counter-claimant ;  on  the  con- 
trary, the  evidence  shows  that  plaintitt'-counter- 
defendant,  Dolleraft  Co.,  identifies  its  products 
hy  its  own  name  clear]}-  and  unmistakably. 

"45. 

"The  evidence  establishes  that  as  between  the 
prdchicts  (if  |)laiiitiff-c()unter-defendant,  Dolici-aft 
Co.,  and  (lereiKJaiit-couiiler-clainiaiil  that  the  dis- 
sinnlai'iiies  outweigh   the  siniilai-ities,  and  i)lain- 
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tiff-coimtei'-defendant,  Doll  craft  Co.,  has  not  un- 
fairly competed  with  defendant-counter-claimant 
and  has  the  right  to  use  the  descriptive  names 
^Storybook/  'Goldilocks,'  'Little  Bo-Peep,'  Mune 
Girl,'  'Mistress  Mary,'  'Curly  Locks,'  'Little  Miss 
Donnett,'  'Red  Riding  Hood,'  'Little  Miss  Muf- 
fet,'  and  'Story.' 

"That  the  evidence  establishes  that  the  plain- 
tiff-counter-defendant, Dollcraft  Co.,  did  not  un- 
fairly compete  with  defendant-counter-claimant. 

"47. 

"That  the  evidence  establishes  that  plaintiff- 
counter-defendant,  Lester  F.  Hinz,  did  not  un- 
fairly compete  with  defendant-counter-claimant. 

"48. 

"That  the  evidence  establishes  that  the  plain- 
tiff-counter-defendant, Robert  E,  Kerr,  did  not 
unfairly  compete  with  defendant-counter-claim- 
ant." 

The  findings  w^ere  made  after  the  District  Court 
heard  and  saw  the  witnesses  testify,  and  they  are 
neither  contrary  to  the  evidence  nor  are  they  clearly 
erroneous;  therefore  they  must  stand. 

Certainly,  the  appellant's  unsupported  statements, 
wholly  fabricated,  can  carry  no  weight  to  overthrow 
the  findings  of  the  District  Court.  The  attempts  of  ap- 
pellant to  create,  without  record  references,  a  "straw 
man"  in  support  of  its  fictional  theory  is  entitled  to 
no  weight. 


64 


The  statement  tliat  ai)i)ellee,  Dollcraft  Co.,  liad  a 
romplaiiit  i-eady  to  file  is  ridiculous  and  is  entirely 
without  I'oundation.  The  taet  is  that  when  a  numher 
of  a])j)ellee  Dollci-aft  Co.'s  customers  received  notices 
of  trade-mark  infrin,c:ement  and  unfair  competition 
from  ai)pellant,  they  naturally  notified  said  ai)i)ellee 
and  demanded  that  tlic  merchandise  he  returned.  (R 
201  to  2()().)  h  was  necessary  for  appellee,  Dollcraft 
(^o.,  to  act  iniiiiediateiN   <tr  he  |)ut  out  of  business. 

If  ap))ellant  thou.uht  it  had  })een  damaged  and  de- 
sired to  ]iursue  the  proper  remedy,  it  should  have  fol- 
lowed the  iiorTual  course  and  filed  a  complaint  a,c:ainst 
appellee,  Dollcraft  Co., — not  send  a  multitude  of  no- 
tices threateninii'  customers — to  destroy  its  Inisiness. 

Tn  the  case  of  Rohbins  v.  Ira  M.  Petersime  &  Sou, 
51  Fed.  (2d)  174,  ITS,  the  Court  of  A])peals  for  the 
Tenth  Circuit,  in  condenuiing-  the  practice  of  sendin^:: 
customers  threatenins^  letters,  said: 

"To  be  sure,  plaintiffs  had  a  ri,Q,ht  to  sue  any 
and  all  the  users  of  defendant's  incubators  as  lonp,' 
as  they  acted  in  ^ood  faith,  but  several  letters  of 
plaintiffs'  counsel  written  to  defendant's  users 
were  moi-e  than  notices  of  an  intention  to  sue  the 
addressee  as  an  infringer.  They  contained  de- 
mands and  were  in  the  nature  of  threats;  *  *  *" 

A  case  f|uite  similar  to  the  jiresent  one  is  that  of 
Thierfcld  ft  al.  r.  Postman's  Fifth  Avenue  Corpora- 
tion, ct  a!.,  'M  Fed.  Su])p.  958.  In  this  case  the  trade- 
mark in\ol\('(l  was  "Coi-de"  for  embroidery.  The 
Court,  in  discussinj;  the  tU'scrij)tiveness  of  the  mark 
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and  holding  that  the  sending  of  threatening  letters 

was  improper,  stated: 

"It  is  stated  therein  that  'Corde'  is  a  well  known 
type  of  embroidery  which  is  also  known  by  simi- 
lar sounding  words;  that  such  words  have  been 
eommonl.y  and  extensively  used  in  France  and  in 
the  United  States  to  describe  it;  that  for  many 
years  plaintiffs'  trade-mark  has  been  publici  juris, 
used  by  defendants  and  others  and  is  considered 
a  common  word;  that  plaintiffs,  with  knowledge 
of  the  above,  appropriated  the  word,  registered 
it  under  the  1920  Act,  claim  exclusive  rights 
thereto,  and  wrongfully  threaten  defendants,  and 
defendants'  customers  and  others  with  suit,  etc. 
******* 
u*  *  *  (jij^^  right  existed  at  common  law  to 
enjoin  a  person  from  wrongfully  asserting  title 
to  a  word  Avhich  was  public  property,  and  from 
interfering  with  the  business  and  rights  of  others. 
Glen  &  Hall  Mfg.  Co.  v.  Hall,  61  N.Y.  226,  19 
Am.  Rep.  278.  Threatening  defendants'  custom- 
ers with  infringement  suits,  when  done  in  bad 
faith  would  sustain  the  granting  of  an  injunction. 
Warren  Featherbone  Co.  v.  Landauer,  C.C,  151 
F.  130." 


APPELLEES,  LESTER  F.  HINZ  AND  ROBERT  E.  KERR,  ARE  NOT 
GUILTY  OF  TRADE-MARK  INFRINGEMENT  OR  UNFAIR 
COMPETITION. 

It  is  submitted  that  the  said  Lester  F.  Hinz  and 
Robert  E.  Kerr  are  not  guilty  of  trade-mark  infringe- 
ment or  unfair  competition. 
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"Based  oti  tlic  cvidonco  llic  District  roiirt  fouiKl  (R 
lir)-117): 

''43. 

"There  is  no  evideru'c  in  tlie  reeord  tliat  f)lain- 
tiifs-eounter-defendaiits  practiced  any  fraud 
against  defendant-countcr-claimant  in  the  manu- 
facture and  sale  of  its  doll  ])roducts." 

''49. 

"That  the  evidence  establishes  that  plaintiif- 
counte]--defendant,  T.ester  F.  Hinz,  did  not  in- 
fi'in^e  valid  ti-ado-inai'k  rights  of  defendant-coun- 
ter-claimant. 

"50. 

"That  tlie  evidence  establishes  that  plaintiff- 
counter-defendant,  Robert  E.  Kerr,  did  not  in- 
fringe valid  trade-mark  rights  of  defendant-coun- 
ter-claimant. 

"51. 

"That  the  evidence  fails  to  estal)lish  that  ])1ain- 
tiff-counter-defendant,  Dollcraft  Co.,  is  the  alter 
ego  of  })laintiffs-counter-defendants,  Lester  F. 
Hinz  and  Robert  F,  Kerr." 


The  basis  of  appellant's  contention  to  the  contrary 
(JJricf  for  A|»p('l]an1,  page  34)  is  that  confid(Mitial 
information  was  secured  by  Lester  F.  Hinz  and  Rob- 
ert F.  Keri'  from  appellant,  and  also  that  Lester  F. 
Hinz  and  I^obei-t  F.  Kcri*  were  instrumental  in  organ- 
izing Dollcraft  ('(I.  as  their  alter  ego  to  avoid  indi- 
vidual liability.    With  respect  to  the  first  contention, 
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the  testimony  of  Allan  L.  Rowland,  secretary-treas- 
urer of  ap])ellant  comj^any,  blasts  any  such  theory 
and  completely  refutes  the  allegations  in  this  respect 
in  the  counterclaim.  (See  R  376-378,  383-385.) 

Appellant  further  contends  (Brief  for  Appellant, 
page  34)  that  Dollcraft  Co.  is  the  alter  ego  of  Lester 
F.  Hinz  and  Robert  E.  Kerr  because  Lester  F.  Hinz 
and  Robert  E.  Kerr  own  a  controlling  stock  interest 
in  said  company.  Such  ownership  of  a  controlling 
stock  interest  is  not  sufficient  grounds  upon  which  to 
hold  that  a  corporation  is  the  alter  ego  of  said  con- 
trolling stockholders.  Appellant  offered  no  evidence 
on  this  point  other  than  said  stock  ownership. 

The  leading  case  in  California,  and  this  question 
must  be  determined  according  to  California  law,  is 
that  of  Erkenbrecher  v.  Grant,  187  Cal.  7,  11,  200  Pac. 
641,  in  which  the  rule  was  laid  down  that  merely  be- 
cause one  or  more  persons  own  or  control  the  capital 
stock  of  a  corporation  does  not  and  should  not  destroy 
its  separate  existence.   In  that  case  the  Court  said: 

''In  order  to  set  aside  the  legal  fiction  of  dis- 
tinct corporate  existence  as  distinguished  from 
those  who  own  its  capital  stock,  it  is  not  enough 
that  it  is  so  organized  and  controlled  and  its  af- 
fairs so  managed  as  to  make  it  'merely  an  instru- 
mentality, conduit,  or  adjunct'  of  its  stockholders, 
but  it  must  further  appear  that  they  are  the 
'business  conduits  and  alter  ego  of  one  another,' 
and  that  to  recognize  their  separate  entities  would 
aid  the  consummation  of  a  wrong.  Divested  of 
the  essentials  which  we  have  enumerated,  the  mere 
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fircunistaiicc  lliat  all  the  capital  stock  of  a  cor- 
])oi-ation  is  (twiicd  or  controUod  by  one  or  more 
persons,  does  not,  and  should  not,  destroy  its 
separate  existence:  wei-e  it  otherwise,  few  i)rivate 
corporations  could  preserve  their  distinct  iden- 
tity, which  would  mean  the  complete  destruction 
of  the  primary  object  of  their  organization." 

The  rule  enunciated  in  the  fore,2:oin,2^  case  was  re- 
cently reaffirmed  and  (juoted  by  the  Supreme  Court 
of  the  State  of  California  in  the  case  of  Hollywood 
Cleaninci  and  Pressivg  Co.  v.  Hollywood  Laundry, 
hic,  217  V;\].  124,  17  Pac.  (2d)  709,  711.  In  that  case, 
as  here,  th<'  contention  was  made  that  the  defendant 
was  the  alter  e^o  of  one  of  the  defendants  who  was 
its  sole  stockholder.  Therein  there  were  many  more 
facts  and  ciicunistances  alleged  and  proved  which 
might  have  led  the  Court  to  conclude  that  the  corpo- 
ration was  hut  the  alter  ego  of  its  sole  stockholder 
than  ai-e  found  lieicin.  h\\\  the  Court  refused  to  so 
conclude  and  said: 

"WTiatever  may  be  the  rule  in  other  jurisdic- 
tions, the  ]"ule  is  well  settled  in  this  state  that  the 
mere  fact  one  or  two  individuals  or  cor])orations 
own  all  (if  the  stock  of  another  corporation  is  not 
of  itself  sufficient  to  cause  the  courts  to  disregard 
the  corporate  entity  of  the  last  cor])o]"ation  aTid 
to  treat  it  as  the  alter  (\go  of  the  individual  or 
corporation  that  owns  its  stock,  fn  addition  it 
nuist  be  shown  that  thei-e  is  such  a  unity  of  in- 
terest and  ownership  that  the  individuality  of 
such  coiporation  and  the  owner  o]*  ownei's  of  its 
stock  has  ceased;  and  it  must  further  appear  that 
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the  observance  of  the  fiction  of  separate  existence 
would,  under  the  circumstances,  sanction  a  fraud 
or  promote  injustice.  Bad  faith  in  one  form  or 
another  must  be  shown  before  the  court  may  dis- 
regard the  fiction  of  separate  corporate  exist- 
ence." 

The  same  rule  was  expressed  in  somewhat  different 
language  in  the  case  of  Wiseman  v.  Sierra  Highland 
Mining  Co.,  17  Cal.  (2d)  690,  111  Pac.  (2d)  646,  651, 
as  follows: 

''In  their  reliance  on  the  alter  ego  doctrine  to 
support  their  contentions  of  fraud,  the  inter- 
veners cite  and  quote  from  Clark  v.  Millsap,  197 
Cal.  765,  781,  242  Pac.  918;  Sunset  Farms,  Inc. 
V.  Superior  Court,  9  Cal.  App.  (2d)  389,  406,  50 
Pac.  (2d)  106,  114,  and  other  cases. 

''In  such  cases  the  courts  have  recognized  that 
fraud  must  be  proved  before  relief  may  be  ac- 
corded; that  the  mere  fact  that  a  corporation  is 
the  alter  ego  of  an  individual  is  not  sufficient,  but 
that  when  it  is  shown  that  the  separate  entity 
was  'fabricated  and  assumed  for  the  purpose  of 
perpetrating  a  fraud,  a  court  of  equity  is  justi- 
fied in  disregarding  the  corporate  fiction  in  order 
to  reach  the  individual  and  fasten  upon  him  lia- 
bility for  his  fraudulent  action.'  " 

No  ])roof  was  made  before  the  District  Court  to 
establish  that  Dollcraft  Co.  was  organized  as  the  alter 
ego  of  Hiijz  and  Kerr.  The  facts  establish  that  ap- 
pellee, Dollcraft  Co.,  was  engaged  in  the  business  of 
manufacturing  nursery  rhyme  character  dolls  which 
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werp  so  known  in  \ho  industry  lon^  prior  to  any  asso- 
ciation of  11  in/  aiul  Kctt  with  said  Dollci-aft  Co. 

It  is  tlicrefoiv  submitted  that  ap])ollant's  attempt 
to  sul).i('ct  Hinz  and  Kerr  to  j)ersonal  liability  on  the 
theory  that  they  own  a  control linj^:  stock  interest  in 
a])])ellee,  DoUcraft  Co.,  is  im])roper. 

Pi'oof  of  the  charges  made  by  appellant  in  its  brief 
respecting:  unfair  comj)etition  must  be  supported  by 
evidence.  M^ere  aruument  based  on  speculation,  con- 
jecture and  false  charges  can  carry  little  weight  in 
attemptinj^  to  set  aside  findings  of  fact  made  by  the 
District  Court  when  said  findina^s  are  supported  by 
substantial  evidence  based  on  oral  testimony  taken  in 
open  Court. 


STORK  CLUB  CASE  NOT  APPLICABLE  TO  FACTS 
OF  INSTANT  ACTION. 

The  ajipellant  has  cited  at  ixveai  len^^th  from  and 
relies  mainly  on  the  case  of  Stork  Restaurant,  Inc.  v. 
SaJiati,  166  F.  (2d)  :}48.  This  case  has  no  a])])lication 
to  the  instant  action  because  the  facts  of  the  two  cases 
are  in  no  way  siniilai'.  Fii-st,  the  Stork  case  imolved 
a  trade-na?ne  and  not  a  ti'ade-mark ;  secondly,  this 
Court  held  detinitely  that  the  trade-name,  "The  Stork 
Club"  was  "<Kld,"  "I'anciful,"  "stran,s:e,"  and  "truly 
arbitrary";  thii-d,  it  was  established  that  the  Stork 
Restaurant  had  spent  more  than  $7()(),(K)()  over  a  \>v- 
riod  of  eleven  yeai's  in  advertising  on  a  nationwide 
scale  the  trade-name  ''The  Stork  Club"  and,  fourth, 


71 


that  the  trade-name,  '^The  Stork  Club"  had  definitely 
acquired  a  secondary  and  fanciful  meaning.  None  of 
these  facts  are  present  herein  and  therefore  it  is  sub- 
mitted that  the  Stork  case  is  not  applicable  to  the 
instant  case. 


CONCLUSION. 

It  is  respectfully  submitted  that  the  judgment  of 
the  District  Court  be  affirmed  and  this  appeal  dis- 
missed. 

Dated,  San  Francisco,  California, 
November  14, 1951. 

Respectfully  submitted, 

MelLIN,  HaNSCOM  &  HURSH, 

Oscar  A.  Mellin, 
Leroy  Hanscom, 
Jack  E.  Hursh, 

Attorneys  for  Appellees. 
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Nancy  Ann  Storybook  Dolls,  Inc.,  a 

corporation. 

Appellant, 
vs. 

DoLLCRAFT    COMPANY,    a    Corporation; 
Lester    F.    Hinz    and    Robert    E. 

Kerr, 

Appellees. 
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REPLY  BRIEF  FOR  APPELLANT. 


In  order  that  there  be  a  just  disposition  of  the 
issues  in  this  proceeding,  and  in  view  of  the  impor- 
tance of  the  matter  to  the  appellant,  it  is  deemed 
to  be  necessary  to  make  a  full  reply  to  the  brief  of 
the  appellees. 

There  are  two  distinct  aspects  to  the  present  con- 
troversy. We  have  the  question  of  trade-mark  rights 
and  an  infringement  thereof,  and  we  have  the  matter 
of  a  definite  program  of  unfair  competition  in  con- 
nection with  the  marketing  of  dolls. 

It  is  agreed,  therefore,  that  we  have  two  questions 
to  answer. 


1.  Are  the  appellant's  trade-marks  valid  and  in- 
fringed by  appellees? 

2.  Have  appellees  competed  unfairly  with  appel- 
lant? 

Since  the  (juestion  of  unfair  competition  is  much 
broader  in  scope  than  the  question  of  trade-mark 
infringement,  it  would  seem  advisable  first  to  take  up 
point  number  2,  so  that  we  may  have  in  mind  clearly 
the  relationship  of  the  parties. 


THE  APPELLEES  ARE  GUILTY  OF  UNFAIR  COMPETITION. 

The  appellant  in  no  sense  seeks  a  trial  de  novo 
before  this  Court,  but  contends  that  the  Findings  of 
Fact  and  Judgment  of  the  District  Court  are  not 
supported  by  substantial  evidence,  and  contends  that 
the  District  Court  erred  in  construing  the  evidence, 
and  failed  entirely  to  properly  evaluate  the  meaning 
of  the  unfair  acts  of  the  appellees  in  their  use  of 
the  appellant's  trade-marks,  and  erred  in  failing  to 
understand  the  significance  of  the  adoption  and  use 
of  the  trade-marks  of  the  appellant  or  the  scope  of 
protection  that  should  be  afforded  to  these  trade- 
marks, and  failed  to  recognize  the  legal  significance 
of  the  doctrine  of  descriptiveness  as  applied  to  trade- 
marks. It  is  the  purpose  of  the  appellant  to  point 
out  convincingly  that  the  appellant  has  well-defined 
rights  in  the  several  trade-marks  under  considera- 
tion, and  is  entitled  to  protection  against  a  subtle  and 
deliberate  form  of  poaching. 


Since  the  appellant  believes  that  the  Judgment  and 
Findings  of  Fact  are  not  supported  by  substantial 
evidence,  all  material  questions  relating  thereto  may 
now  be  considered. 

With  regard  to  proper  action  under  Rule  52,  we 
find  in  Section  1129  of  Federal  Practice  and  Proce- 
dure by  Barron  and  Holtzoff  that : 

''Rule  52(b)  permits  the  unsuccessful  party  to 
raise  on  appeal  the  question  of  the  sufficiency  of 
the  evidence  to  support  the  findings  'whether  or 
not  the  party  raising  the  question  has  made  in 
the  district  court  an  objection  to  such  finding  or 
has  made  a  motion  to  amend  or  a  motion  for 
judgment'.  In  other  words,  when  findings  of  fact 
are  made  in  a  case  tried  without  a  jury  the  suf- 
ficiency of  the  e\T.dence  to  sustain  the  findings 
may  be  challenged  without  having  made  'objection 
to  such  findings'  or  'motion  to  amend  them  or 
a  motion  for  judgment'." 

See: 

Bingham  Pump  Co.  v.  Edivards,  CCA.  9th, 
1941,  118  F.  (2d)  338,  certiorari  denied  62  S. 
Ct.  107,  314  U.S.  656,  86  L.  Ed.  525; 

Monaghan  v.  Hill,  CCA.  9th,  1944,  140  F. 
(2d)  31; 

In  re  Imperial  Irr.  Dist.,  D.C  Cal.,  1941,  38  F. 
Supp.  770,  affirmed  136  F.  (2d)  539,  certi- 
orari denied  64  S.  Ct.  784,  321  U.S.  787,  88 
L.  Ed.  1078,  rehearing  denied  64  S.  Ct.  940, 
322  U.  S.  767,  88  L.  Ed.  1593. 

The  appellant  contends  that  it  was  manifest  error 
on  the  part  of  the  trial  Court  to  fail  completely  to 


understand  the  fact  that  a  trade  name  or  mark  may 
serve  a  dual  function.  It  is  a  common  practice  to  use 
a  single  mark  for  a  single  product,  and  at  the  same 
time  that  mark  may  also  identify  the  product  itself. 
This  is  particularly  true  in  the  business  of  manufac- 
turing and  merchandising  toys,  games,  dolls  and  the 
like,  and  it  is  of  vital  importance  to  recognize  ordi- 
nary business  customs  and  usages  over  a  very  long 
period  of  time.  A  mark  may  indicate  origin  of  the 
goods  to  purchasers  and,  at  the  same  time,  identify 
the  product  itself.  Such  a  mark  may  be  entitled  to 
full  protection  against  what  is  actually  culpable  un- 
fair competition,  that  is  the  use  of  the  same  mark 
by  others  to  palm  off  an  inferior  product  on  the 
unwary  or  confused  purchaser.  Surely,  it  is  the  duty 
of  our  Courts  to  protect  a  legitimate  business  opera- 
tion from  this  type  of  trespass. 

This  case  concerns  the  adoption  and  use  of  a  set 
of  trade-marks  or  trade-names  for  the  purpose  of 
identifying  the  miniature  dolls  manufactured  and  sold 
by  the  appellant.  We  are  particularly  concerned  with 
the  following: 

STORYBOOK 

GOLDILOCKS 

LITTLE  BO-PEEP 

JUNE  GIRL 

MISTRESS  MARY 

CURLY  LOCKS 

LITTLE  MISS  DONNETT 

RED  RIDING  HOOD 

LITTLE  MISS  MUFFET 


STORY 
FAIRYLAND 
SUGAR  AND  SPICE 

It  will  be  observed  that  the  appellant  (Def.  Ex.  H, 
H-1  to  H-14)  has  adopted  and  used  in  its  business 
a  considerable  number  of  identifying  trade  marks  and 
names,  and  that  the  record  indicates  clearly  that  those 
marks  listed  above  constitute  a  most  valuable  group 
to  the  appellant,  by  reason  of  the  fact  that  the  dolls 
sold  under  these  marks  proved  to  be  most  popular. 

The  witness,  Allan  Rowland,  testified  (Rec.  p.  321) 
as  follows: 

''Q.  What  can  you  say  as  to  the  sales  of 
nursery  rhyme  and  fairyland  sales  ? 

A.  An  actual  tabulation  would  probably  show 
that  they  are  very  much  larger  than  the  other 
dolls;  in  other  words,  fairy-tale  and  nursery- 
rhyme  dolls  and  the  Mother  Goose  series  are  the 
most  popular;  probably  they  sell  about,  on  the 
Mother  Goose  series,  they  sell  on  the  ratio  of 
about  18  to  1." 

And  as  to  volume  (Rec.  p.  314)  as  follows: 

''Q.  What  is  the  tabulation  that  you  have 
prepared  ? 

A.     $8,744,384.97. 

Q.     How  was  that  tabulated'? 

A.    By  years. 

Q.     By  years? 

A.  Yes,  sir,  starting  at  $16,000  for  1937,  and 
then  on  up  to  1949  there  was  a  million  and  a  half 
in  sales. 

The  Court.     In  dollars? 

A.    Yes." 


Successful  business  always  breeds  imitation.  While 
it  may  be  true  that  the  act  of  copying  is  not  of  itself 
wrongful,  nevertheless  it  should  be  scrutinized  care- 
fully, especially  when  such  copying  involves  a  ma- 
terial matter,  such  as  the  profitable  sale  of  goods. 
The  appellees  did  not  originate  a  line  of  their  own, 
but  the  record  shows  clearly  that  three  individuals 
associated  closely  in  one  way  or  the  other  with  the 
appellant,  put  their  heads  together,  and  not  only 
copied  the  line  of  miniature  dolls,  but  more  than 
that,  chose  to  copy  the  most  popular  identifying 
marks  featured  by  the  appellant.  This  could  hardly 
be  a  happenstance.  The  Findings  of  Fact  are  indeed 
contrary  to  the  evidence  and  to  a  reasonable  inter- 
pretation of  the  evidence. 


UNFAIR  COMPETITION  ESTABLISHED  BY  RECORD. 

With  regard  to  the  basis  of  actions  for  unfair 
competition  in  trade,  it  is  interesting  to  note  that 
Nims  in  his  Unfair  Competition  and  Trade-Marks 
(Vol.  1,  page  67,  4th  Ed.)  states: 

''In  Shaver  v.  Heller,  (108  F  821,  826,  65  LRA 
878),  it  was  held  that  suits  for  infringements  of 
trade-marks  rest  upon  ownership  of  the  trade- 
marks, whereas  suits  for  unfair  competition  are 
founded  upon  the  damage  caused  by  the  fraudu- 
lent passing  off  of  the  goods  of  one  manufac- 
turer for  those  of  another ;  that  in  suits  for  trade- 
mark infringement  title  to  the  trade-mark  is  in- 
dispensable to  a  good  cause  of  action,  but  that 
in  suits  for  unfair  competition  'no  proprietary 
interest  in  the  words,  names  or  means  by  which 


the  fraud  is  perpetrated  is  requisite  to  maintain 
a  suit  to  enjoin  it.  It  is  sufficient  that  the  com- 
plainant is  entitled  to  the  custom — the  good-will 
of  a  business  and  that  this  good-will  is  injured, 
or  is  about  to  be  injured,  by  the  palming  off 
of  the  goods  of  another  as  his.' 

There  is  no  basic  conflict  between  the  theory  that 
unfair  competition  rests  on  the  fraud  involved 
in  acts  that  cause  passing  off,  and  the  theory  that 
property  rights  may  exist  in  names  and  devices 
that  are  not  trade-marks.  The  use  of  the  latter 
is  not  fraudulent,  and  is  not  unfair  competition 
unless  a  prior  user  has  a  special  interest  in  such 
name  or  S3rmbol  which  is  different  from  the  rights 
in  it  which  are  shared  by  all.  Such  a  special 
interest  is  similar  in  nature  to  the  interest  that 
a  trade-mark  owner  has  in  his  fanciful  trade- 
mark. It  may  be  said  that  this  interest  is  prop- 
erty and  therefore  entitled  to  protection,  or  that 
it  is  protected  and  therefore  is  property,  for  that 
reason,  if  for  no  other." 

It  is  to  be  noted  that  paragraphs  46,  47  and  48  of 
the  Findings  of  Fact  and  paragraph  XI  of  the  Judg- 
ment are  to  the  effect  that  the  appellees  have  not 
competed  unfairly  with  the  appellant,  and  it  is  sub- 
mitted that  this  is  certainly  contrary  to  any  logical 
inference  that  may  be  drawn  from  the  evidence  and 
to  any  reasonable  interpretation  of  the  statements 
and  the  acts  of  the  parties  involved,  as  demonstrated 
convincingly  by  the  following. 

The  party,  Robert  Kerr,  had  every  opportunity  to 
learn  which  of  the  marks  of  the  appellant  enjoyed 
the  most  popularity  in  the  trade.   See  Rec.  p.  417. 
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^'Q.  Were  you  formerly  employed  by  the 
Nancy  Ann  Doll  organization? 

A.    Yes,  sir. 

Q.  For  how  long  a  period  were  you  employed 
there? 

A.     From  1939  until  the  beginning  of  1945." 

The  party,  Lester  Hinz,  supplied  doll  bodies  to  the 
appellant  over  a  period  of  years.  See  Rec.  p.  428, 
p.  431. 

"Q.     How  long  have  you  been  connected  with 
the  doll  business? 
A.     Since  1941." 

and 

^'Q.  How  long  after  the  termination  of  your 
working  arrangement  with  Mr.  Rowland  was  it 
that  you  formed  the  partnership  with  Mr.  Kerr? 

A.  Well,  my  working  arrangement  with  Mr. 
Rowland  or  the  Nancy  Ann  Doll  Company  termi- 
nated in  1944,  and  it  was  some  time  in  1945  that 
I  recollect  that  Mr.  Patterson  sold  dolls  for  Kerr 
&Hinz." 

It  is  important  to  recognize  the  part  played  by  a 
former  successful  salesman  of  the  dolls  of  the  appel- 
lant, as  shown  by  the  evidence.   See  Rec.  p.  210. 

''Q.     Where  did  Mrs.  Juster  secure  the  little 
doll  bodies  that  she  used  for  dressing  her  first  set 
of  dolls? 
A.     From  Mr.  Patterson. 
Q.     Who  is  Mr.  Patterson? 
A.     Mr.    Patterson    is    an   old    friend   of   the 
family,  and  at  that  time  he  was  selling  undressed 
dolls  for  Kerr  and  Hinz  of  Santa  Clara. 


>? 


and  Rec.  p.  213: 

''Q.  When  did  he  begin  his  activities  selling 
for  you  ? 

A.  Well,  he  procured  that  order  from  Joseph 
Home  for  us,  and  that  was  in  1947,  the  latter 
part  of  1947. 

Q.  Is  that  one  of  the  orders  that  has  been 
identified  in  this  proceeding? 

A.     Yes,  the  'Hansel  and  Gretel'  order." 

and  Rec.  p.  221: 

^'Q.     Were  you  aware  that  he  had  been  quite 
successful  in  selling  the  'Nancy  Ann'  dolls? 
A.     I  was  aware  of  that." 

and  also  note  Rec.  p.  222 : 

"Q.  Did  you  ever  discuss  the  sales  of  any  of 
your  doll  products  with  Mr.  Patterson? 

A.    Why,  sure. 

Q.  And  did  he  ever  have  any  suggestions  to 
make  as  to  which  dolls  should  be  continued  and 
which  ones  should  be  dropped? 

A.  Yes,  he  would  tell  me  that  certain  things 
weren't  selling,  and  don't  make  them  any  more 
for  our  own  good.  Naturally  I  followed  his  ex- 
pert advice." 

With  respect  to  the  actions  of  Patterson,  the  wit- 
ness Rowland  (Rec.  p.  375)  testified  on  behalf  of  the 
appellant  as  follows: 

"Q.  Did  you  consider  it  unfair  of  Mr.  Patter- 
son to  also  handle  and  continue  to  handle  a  line 
of  undressed  dolls  ? 

A.  Any  time  a  representative  who  is  working 
for  you  handles  another  line,  whether  it  is  com- 
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petitive  or  not,  and  doesn't  tell  you  about  it,  it  is 
unfair.  No  firm  would  stand  for  it. ' ' 

The  result  of  the  policy  of  copying  by  the  appellees 
is  plain  enough,  although  the  District  Court  chose 
to  disregard  the  evidence  relating  thereto.  The  matter 
of  the  palming  off  and  sul^stitution  of  goods  is  never 
done  openly  and  is  never  acknowledged  by  the  parties 
involved,  but  actions  speak  louder  than  words.  In 
this  connection,  it  is  clear  that  we  are  concerned  not 
merely  with  the  affirmative  acts  of  the  appellees,  but 
also  with  the  fact  that  the  appellees  have  put  into 
the  hands  of  others,  such  as  retailers  and  dealers,  the 
means  of  substituting  the  dolls  of  the  appellees  for 
the  dolls  of  the  appellant. 

The  record  shows  that  over  a  period  of  years  the 
trade-marks  of  the  appellant  had  been  advertised 
throughout  the  United  States  (Def.  Ex.  J-1  to  J-5) 
and  there  can  be  no  doubt  about  the  recognition  of 
these  marks  in  the  trade. 

Now  it  is  to  be  noted  (Def.  Ex.  K)  that  there  was 
an  advertisement  in  the  Vallejo  News  Chronicle  on 
November  21,  1949  on  behalf  of  the  appellees  in  which 
the  terms  Story  Dolls,  Red  Riding  Hood,  Little  Bo- 
Peep  and  Sugar  and  Spice  were  featured.  Following 
the  publication  of  this  advertisement,  purchases  were 
made  at  Macy's  in  San  Francisco.  See  the  testimony 
of  Giordano  and  Mclver  (Rec.  p.  337  to  345)  which 
establishes  one  instance  of  confusion  and  substitu- 
tion. As  will  be  noted  from  the  sales  slip  (Def.  Ex. 
L),  the  clerk  at  Macy's  wrote  the  trade-marks  of  the 
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appellant,  Storybook,  Little  Bo-Peep  and  Sugar  and 
Spice  on  the  slip.  An  examination  of  the  sales  slip 
(Def.  Ex.  M)  concerns  a  similar  incident.  It  is  ob- 
vious that  the  use  of  the  same  and  similar  marks 
for  the  same  line  of  products,  miniature  dolls,  could 
only  produce  confusion  in  the  trade  in  connection 
with  the  selling  and  buying  of  the  dolls,  all  this  to 
the  detriment  of  the  appellant. 


ACTS  OF  APPELLEES  INDICATE  DELIBERATE  INTENT 
TO  COMPETE  UNFAIRLY. 

There  is  not  a  shred  of  evidence  in  the  record  to 
establish  a  common  use  of  any  one  of  the  marks 
under  consideration  as  applied  to  dolls  prior  to  the 
adoption  and  use  of  these  marks  by  the  appellant. 
The  statements  of  counsel  referring  to  a  descriptive 
use  or  common  use  of  the  marks  do  not  in  any  sense 
of  the  word  constitute  evidence.  Any  reference  made 
to  fictional  characters  used  for  trade  purposes  (Rec. 
pp.  273,  274)  is  plainly  immaterial  in  this  proceed- 
ing, since  obviously  of  recent  origin  and  subject  to 
question. 

With  regard  to  the  established  business  of  the  ap- 
pellant, see  Rec.  p.  304: 

''Q.  Beginning  with  the  small  production 
which  you  say  you  began  with  back  in  1937,  what 
can  you  say  as  to  the  growth  of  your  company 
and  the  expansion  of  its  production? 

A.  Well,  from  1937  to  the  present  day  we 
have  made  about  ten  million  dolls. 
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Q,  And  that  sale  has  been  continuous  over  the 
period  from  1937  to  the  present  time? 

A.    Yes,  sir,  it  has. 

Q.     Over  what  territory  do  you  sell  those  dolls  ? 

A.  Well,  practically  all  over  the  world  and  all 
the  United  States  and  Canada,  England,  South 
Africa,  the  Philippines,  Occupied  Japan." 

There  is  no  evidence  in  this  record  showing  any 
unquestioned  adverse  use  of  the  trade-marks  of  the 
appellant  here  under  consideration  prior  to  the  estab- 
lishment of  the  business  of  the  appellant  and  the 
success  of  that  business  in  a  particular  field.  The 
trial  Court  erred  in  failing  to  conclude  from  the  evi- 
dence presented  that  the  trade-marks  of  the  appellant 
were  well  known  and  well  recognized  in  the  trade  over 
a  period  of  years  before  the  appellees  entered  the 
field  and  copied  the  most  popular  marks  of  the  ap- 
pellant. 

As  late  as  1948,  and  with  obvious  intent,  the  appel- 
lees placed  on  the  market  a  group  of  dolls  without 
identification,  purporting  to  depict  certain  fictional 
characters.   See  Rec.  p.  228: 

"Q.     The  'Who  Am  I  Series'  was  first  intro- 
duced in  1948,  was  it  not? 
A.    Yes. 

Q.  And  can  you  state  positively  that  it  was 
not  Mr.  Patterson's  suggestion  that  you  add  the 
'Who  Am  I  Series'? 

A.     No,  I  won't  be  pinned  down  like  that. 
Q.     You  couldn't  say  that  he  didn't  make  the 
suggestion  ? 
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A.  No,  I  won't  say  that  he  didn't;  I  won't 
say  that  he  did — he  did  or  he  didn't. 

Q.  Mr.  Patterson  was  representing  you  as  a 
sales  representative  at  the  time  you  first  put  the 
'Who  Am  I  Series'  out,  was  he  not? 

A.    Yes/' 

The  inference  is  strong  from  the  record  that  the 
sale  of  dolls  without  names  was  a  test,  and  the  excuse 
given  for  the  use  of  the  series  of  marks  is  flimsy  in 
view  of  the  circumstances  of  the  case.  See  Rec.  p. 
239: 

"Q.  Were  you  aware  that  the  characters  which 
you  depicted  by  those  dolls  or  intended  to  depict 
by  them  had  been  made  the  subject  of  trade-mark 
registrations  of  the  Nancy  Ann  organization? 

A.    Yes. 

Q.  You  were  aware  of  that.  Was  that  one  of 
the  reasons  that  you  avoided  applying  the  name 
to  the  box  or  to  the  doll? 

A.  No.  If  I  wanted  to  put  the  name  on,  1 
would  have  done  it,  just  like  some  of  the  other 
doll  companies  did. 

Q.     And  just  as  your  company  ultimately  did? 

A.  They  were — as  I  told  you  before,  Mr.  Orr, 
they  were  only  brought  a)3out  by  the  inquiries 
and  the  requests  of  our  customers  to  do  so.  We 
finally  gave  in." 

The  facts  are  remarkably  clear.  Appellant's  former 
employee,  Kerr,  and  former  supplier,  Hinz,  and  for- 
mer salesman,  Patterson,  put  their  knowledge  and 
ideas   together,   and  joined  forces  with  the  .lusters. 
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The  consequence  of  this  association  of  individuals  and 
ideas  was  first  the  marketing  of  a  group  of  unnamed 
miniature  dolls.  The  appellant  contends  that  the  evi- 
dence indicates  beyond  doubt  that  this  was  an  experi- 
mental gesture  to  test  out  whether  or  not  the  appel- 
lant would  complain  aliout  the  sale  of  a  group  of 
miniature  dolls  purporting  to  be  representations  of 
fictional  characters.  Naturally,  there  was  no  objec- 
tion and  then  the  appellees  appropriated  the  well- 
known  and  well  established  trade-marks  of  the  appel- 
lant. Speaking  candidly,  it  would  be  an  insult  to  our 
intelligence  to  accept  the  view  that  these  trade-marks 
were  adopted  by  the  appellees  simply  as  name  desig- 
nations for  particular  dolls,  when  it  was  known  to  the 
parties  concerned  that  these  particular  trade-marks  of 
the  appellant  enjoyed  the  most  popularity  in  the 
trade.  The  fact  that  the  appellees  picked  such  arbi- 
trary marks  as  SUGAR  AND  SPICE  and  FAIRY- 
LAND and  such  an  unusual  mark  as  LITTLE  MISS 
DONNETT  indicates  beyond  doubt  that  the  appellees 
were  not  concerned  merely  with  the  problem  of  choos- 
ing suitable  name  designations,  but  that  the  appellees 
proceeded  without  compunction  to  seek  to  utilize  the 
valued  trade-marks  of  the  appellant,  and  the  trial 
court  was  plainly  in  error  in  failing  to  understand 
that  the  pattern  of  unfair  competition  established  by 
the  record  in  this  case  is  too  plain  to  deny. 
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THE  TRADE-MARKS  OF  THE  APPELLANT  ARE 
VALID  AND  INFRINGED. 

In  reply  to  the  arguments  made  on  behalf  of  the 
appellees,  it  is  to  be  noted  from  the  judgment  that 
the  trial  Court  held  that  the  trade-marks  ''FAIRY- 
LAND" and  '^SUaAR  AND  SPICE"  are  valid  and 
infringed,  but  it  is  something  of  a  paradox  that  he 
reached  the  opposite  conclusion  with  respect  to  the 
trade-marks  "RED  RIDING  HOOD",  "LITTLE 
MISS  MUFFET',  "MISTRESS  MARY",  "LIT- 
TLE MISS  DONNETT",  "CURLY  LOCKS", 
"GOLDILOCKS",  "JUNE  GIRL",  "STORY- 
BOOK" and  "STORY".  As  pointed  out,  the  appel- 
lees have  sought  to  appropriate  the  valued  trade- 
marks of  the  appellant  without  compunction,  and  this 
includes  a  term  as  unusual  as  "LITTLE  MISS  DON- 
NETT", which  is  so  unfamiliar  as  to  be  practically 
unknown.  The  use  of  this  trade-mark  by  the  appel- 
lees is  simply  another  striking  indication  of  their  in- 
tent to  appropriate  the  well  known  trade-marks  of 
the  appellant  for  a  wrongful  purpose. 

The  trade-mark  "DOLLS  WITH  A  STORY"  is 
plainly  and  unquestionably  an  infringement  of  the 
trade-marks  "STORYBOOK"  and  "STORY". 

The  appellees  have  made  extensive  use  of  the  trade- 
mark "JUNE  GIRL",  which  obviously  does  not  de- 
scribe any  particular  type  of  doll.  The  appellees  ap- 
propriated the  combination  "JUNE  BRIDE",  and 
it  is  clear  that  under  the  weight  of  authority  the 
terms  should  be  considered  confusingly  similar,  since 
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both  notations  have  a  similar  meaning,  regardless  of 
how  the  dolls  might  be  dressed. 

Although  the  trial  Court  failed  to  appreciate  its 
significance,  the  strongest  possible  testimony  in  be- 
half of  the  appellant  was  given  by  the  witness  Juster, 
the  manager  and  secretary-treasurer  of  the  appellee, 
Dollcraft  Company  (Rec.  pp.  249-251),  when  he  testi- 
fied definitely  that  the  trade-marks  did  not  serve  to 
identify  particular  dolls: 

"Q.  Do  you  know  how  the  names  were  made 
known  to  the  people  who  ordered  the  dolls? 

A.     I  go  on  the  assumption  that  they  recog- 
nized the  name  from  the  way  the  doll  was  dressed. 
Q.     You  feel  that  the  appearance  of  the  doll 
was   sufficient  to  enable  the  person  making  the 
order  to  identify  the  doll  by  its  name? 
A.    Yes. 

Q.  I  will  ask  you  to  examine  a  specimen  of 
doll  which  was  identified  in  connection  with  the 
deposition  of  Mr.  Rowland  taken  Wednesday, 
December  14,  1949,  and  identified  therein  as  Ex- 
hibit 6,  and  ask  you  if  looking  at  the  doll  but 
without  examining  the  label  which  appears  upon 
its  wrist,  you  can  tell  me  what  character  that 
doll  represents? 
A.     I  couldn't  tell  you. 

Q.  I  will  direct  your  attention  to  a  second 
doll  which  was  identified  in  connection  with  Mr. 
Rowland's  deposition  on  December  14,  1949,  as 
Exhibit  8  for  identification,  and  ask  you  if  you 
look  at  that  doll  without  examining  the  wrist 
label  on  the  doll,  you  can  tell  what  character  that 
represents  ? 
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A.     I  can't  identify  that  one  either. 

Q.  I  will  direct  your  attention  to  another  doll 
produced  in  connection  with  Mr.  Rowland's 
deposition  designated  and  identified  therein  as 
Exliibit  14,  and  ask  you  if  you  can  determine 
from  the  appearance  of  that  doll  what  character 
it  represents  or  depicts? 

A.     I  can't  tell  you  that  one  either. 

Q,  I  will  further  direct  your  attention  to  a 
doll  produced  in  connection  with  Mr.  Rowland's 
deposition  and  identified  therein  as  Exhibit  4, 
and  ask  if  you  can  tell  from  the  appearance  of 
that  doll  what  character  it  represents? 

A.     No,  I  can't  tell  you  that  one  either. 

Q.  I  direct  your  attention  to  another  doll 
produced  in  connection  with  Mr.  Rowland's  depo- 
sition and  identified  therein  as  Exhibit  4,  and  ask 
if  you  can  tell  from  the  appearance  of  that  doll 
what  character  it  represents? 

A.     No,  I  can't  tell  you  that  one  either. 

Q.  I  direct  your  attention  now  to  a  doll  pro- 
duced in  connection  with  Mr.  Rowland's  deposi- 
tion identified  therein  as  Exhibit  12,  and  I  ask 
you  if  you  can  tell  from  the  appearance  of  that 
doll  what  character  it  represents? 

A.     I  can't  tell  you  that  one  either. 

Q.  Directing  your  attention  now  to  a  doll 
produced  in  connection  with  Mr.  Rowland's  depo- 
sition and  identified  therein  as  Exhibit  16,  I  will 
ask  you  if  you  can  tell  from  the  appearance  of 
that  doll  what  character  it  represents? 

A.     I  can't  tell  you  that  either. 

Q.  I  will  direct  your  attention  to  another  doll 
produced  in  connection  with  Mr.  Rowland's  depo- 
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sition  and  identified  therein  as  Exhibit  2,  and 
ask  you  if  you  can  identify  what  character  that 
doll  represents? 

A.     That  one  I  can  recognize.   That  is  possibly 
'Red  Riding  Hood';  I  think  it  is." 

The  appellees  have  argued  that  the  trade-marks  of 
the  appellant  are  descriptive  in  character,  and  that 
fictional  names  of  this  kind  cannot  function  as  trade- 
marks. It  may  well  be  said  that  as  to  the  questions 
of  validity  of  trade-marks  and  infringement,  the  en- 
tire case  of  the  appellees  is  based  on  this  proposition. 
The  trial  Court  disregarded  the  above  testimony  and 
erred  in  the  Judgment  and  Findings  by  accepting  the 
view  expressed  by  the  appellees.  It  is  submitted  that 
the  above  testimony  by  Maurice  Juster,  the  doll 
maker,  completely  shatters  the  arguments  made  by 
the  appellees. 

The  testimony  set  forth  above  relates  to  dolls  sold 
under  the  trade-marks  "MISTRESS  MARY", 
''CURLY  LOCKS",  "LITTLE  BO-PEEP", 
"SUGAR  AND  SPICE",  "JUNE  GIRL",  "GOL- 
DILOCKS", and  "LITTLE  MISS  DONNETT", 
and  finally,  "LITTLE  RED  RIDING  HOOD".  The 
entire  case  of  the  appellees  is  based  upon  the  fact 
that  these  marks  are  not  valid,  and  the  trial  Court 
erroneously  accepted  the  idea,  because  each  mark 
identifies  a  particular  doll,  but  this  is  utterly  falla- 
cious, as  demonstrated  by  the  testimony  of  Juster. 
Here  we  have  a  person  with  experience  in  the  busi- 
ness, and  not  a  child  or  an  ordinary  purchaser,  and 
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this  witness  failed  completely  in  an  effort  to  identify 
the  various  dolls.  Of  course,  he  ventured  a  guess 
that  the  doll  with  the  red  cape  might  be  identified 
by  tlie  mark  "LITTLE  RED  RIDING  HOOD".  It 
is  perfectly  clear  that  the  primary  signification  of 
these  various  terms  has  absolutely  nothing  whatso- 
ever to  do  with  dolls,  since  they  are  only  the  names  of 
characters  in  rhymes  and  verses,  and  tales  for  children. 
It  is  obvious  that  any  and  all  of  these  names  could 
serve  as  i)erfectly  good  trade-marks  for  all  sorts  of 
products.  Such  trade-marks  would  be  regarded  at  a 
glance  as  being  fanciful  and  non-descriptive  if  used 
in  comiection  with  clothing  or  furniture  or  foods. 
The  testimony  of  Juster  indicates  beyond  doubt  that 
the  particular  trade-marks  of  the  appellant  are  not 
descriptive  of  particular  dolls. 

Much  of  the  confusion  in  this  case  has  arisen  as  a 
result  of  a  loose  and  erroneous  use  of  the  word  '^de- 
scriptive", and  the  appellees  have  leaned  hea^dly  on 
testimony  of  the  witness  Rowland  (pages  21  to  26  of 
appellee's  brief),  but  a  careful  analysis  of  this  testi- 
mony establishes  without  question  that  the  witness 
was  not  using  the  word  ''descriptive"  in  a  trade- 
mark sense,  but  was  seeking  earnestly  to  explain  that 
the  various  marks  of  the  appellant  were  to  be  con- 
sidered as  designations  of  particular  dolls  in  the  large 
line  of  dolls  which  appellant  sold  under  these  marks, 
but  this  does  not  mean  that  the  marks  would  be  de- 
scriptive in  a  trade-mark  sense.  In  other  words,  the 
witness  was  seeking  to  explain  that  the  various  marks 
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were  adopted  as  apt  and  appropriate  designations  for 
particular  dolls.  The  testimony  of  the  witness  Juster 
establishes  clearly  that  the  dolls  could  not  be  identi- 
fied, even  by  one  in  the  doll  business,  by  any  particu- 
lar descriptive  names. 

The  appellant  is  not  concerned  with  the  right  to 
make  and  sell  dolls  in  various  shapes  or  sizes,  and  is 
not  seeking  to  control  in  any  way  the  manner  of 
dress,  but  was  the  first  in  the  field  with  a  series  of 
distinctive  marks  for  miniature  dressed  dolls,  all  of 
which  were  registered  as  technical  trade-marks  under 
the  statutes  of  the  United  States,  and  the  trial  Court 
was  in  error  in  liolding  the  marks  to  be  invalid  and 
in  ordering  the  cancellation  of  the  registrations  of 
the  appellant.  Aside  from  the  fact  that  these  trade- 
marks were  all  registered  without  question  as  fanci- 
ful marks,  and  aside  from  the  fact  that  the  trial 
Court  declined  to  give  any  weight  to  a  presumption 
of  validity,  the  appellant  finds  strong  support  for  the 
contention  that  these  trade-marks  are  inherently 
fanciful.  Surely  the  problem  in  this  case  is  akin  to 
that  presented  to  the  United  States  Supreme  Court 
involving  a  consideration  of  the  trade-marks  '^THE 
AMERICAN  GIRL"  and  "THE  AMERICAN 
LADY"  used  in  connection  with  shoes. 

In  Wolf  Bros.  &  Co.  v.  Hamilton- Brown  Shoe  Co., 
165  Fed.  Rep.  413,  CCA.  363  (CCA.  8th  Cir.),  the 
Court,  speaking  through  Judge  Munger,  stated: 

"It  is  plainly  obvious,  we  think,  that  the  words 
'THE  AMERICAN  GIRL'  and  'THE  AMERI- 
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CAN  LADY'  are  so  similar  as  to  cause  confu- 
sion." 

On  appeal,  the  United  States  Supreme  Court,  in 
Hamilton-Broivn  Shoe  Co.  v.  Wolf  Bros.  &  Co.,  240 
U.S.  251,  60  L.  Ed.  629,  36  S.  Ct.  269,  held  that  the 
mark  "THE  AMERICAN  GIRL"  is  not  geographi- 
cal or  descriptive  as  employed  in  connection  with 
shoes.  The  Court  pointed  out  that  the  term  does  not 
signify  that  the  shoes  are  manufactured  in  America, 
or  intended  to  be  sold  or  used  in  America,  and  does 
not  indicate  the  quality  or  characteristics  of  the  shoes. 
Furthermore,  the  Court  concluded  that  the  term,  in 
its  primary  signification,  does  not  indicate  shoes  at 
all,  but  is  a  fanciful  designation.  This  is  true  with 
respect  to  each  and  every  one  of  the  marks  of  the 
appellant,  since  the  terms,  in  their  primary  signifi- 
cation do  not  indicate  dolls  at  all. 

In  connection  with  the  term  ''THE  AMERICAN 
GIRL",  the  Court  commented  as  follows: 

"The  cases  cited  to  the  contrary  are  distin- 
guishable. In  Delaware  &  H.  Canal  Co.  v.  Clark, 
13  Wall.  311,  324,  20  L.  Ed.  581,  583,  the  word 
'LACKAWANNA'  was  rejected  as  a  trademark 
for  coal  because  it  designated  the  district  in 
which  the  coal  was  produced.  In  Columbia  Mill 
Co.  V.  Alcorn,  150  U.  S.  460,  466,  37  L.  Ed.  1144, 
1147,  14  Sup.  Ct.  Rep.  151,  it  was  held  that  'CO- 
LUMBIA' could  not  be  appropriated  for  exclu- 
sive use  as  a  trademark  because  it  was  a  geo- 
graphical name.  So,  with  respect  to  'ELGIN'  as 
designating   watches    (Elgin  Nat.   Watch   Co.   v. 
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Illinois  Watch  Case  Co.,  179  U.  S.  665,  673,  45 
L.  Ed.  365,  378,  21  Sup.  Ct.  Rep.  270) ;  'GENE- 
SEE', claimed  as  a  trademark  for  salt  (Genesee 
Salt  Co.  V.  Burnap,  20  CCA.  27,  43  U.S.  App. 
243,  73  Fed.  818) ;  'OLD  COUNTRY',  as  a  mark 
for  soap  (Allen  B.  Wrisley  Co.  v.  Iowa  Soap 
Co.,  59  CCA.  54,  122  Fed".  796).  If  the  mark 
here  in  controversy  were  'AMERICAN  SHOES', 
these  cases  would  be  quite  in  point.  (And  see 
Shaver  v.  Heller  &  M.  Co.,  65  L.R.A.  878,  48 
CCA.  48,  108  Fed.  821,  826).  But  'THE  AMER- 
ICAN GIRL'  would  l)e  as  descriptive  of  almost 
any  article  of  manufacture  as  of  shoes;  that  is 
to  say,  not  descriptive  at  all.  The  phrase  is  quite 
analogous  to  'xiMERK^AN  EXPRESS',  held  to 
be  properly  the  subject  of  exclusive  appropria- 
tion as  a  trademark  for  sealing  wax  in  Demiison 
Mfg.  Co.  V.  Thomas  Mfg.  Co.,  94  Fed.  651,  653." 

Obviously,  it  is  often  difficult  to  determine  when  a 
certain  mark  is  descriptive  as  applied  to  particular 
goods,  or  is  merely  suggestive  in  character,  or  arbi- 
trary in  character,  and  there  is  impressive  authority 
for  the  proposition  that  a  mark  may  seem  to  be  de- 
scriptive in  one  sense,  and  yet  function  as  a  perfectly 
good  trade-mark.  For  example,  we  note  that  in  So- 
cial Register  Association  v.  Hotvard,  60  F.  270  (U.S. 
C.C.N. J.,  1894),  the  Court  held  that  the  term  "SO- 
CIAL REGISTER"  for  a  particular  type  of  publi- 
cation constituted  a  valid  trade-mark.  Again,  in  New 
York  Herald  Co.  v.  Star  Co.,  146  F.  204  (U.S.CC 
N.Y.,  1906),  the  Court  held  that  the  name  "BUSTER 
BROAVN"  should  be  fully  protected  as  a  trade-mark 
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for  a  comic  section  in  a  newspaper.  In  Selchotv  v. 
Baker,  93  N.Y.  53  (Ct.  App.  N.Y.,  1883),  it  was  held 
that  the  term  '\SLICED  ANIMALS"  as  applied  to 
a  game  consisting  of  pictures  of  animals  cut  into 
strips,  was  not  a  descriptive  trade-mark  for  such 
goods.  Furthermore,  in  Ludington  NoveXUf  Co.  v. 
Leonard,  et  al.,  127  F.  155  (U.S.C.C.A.  2d  Cir., 
1903),  it  was  held  that  the  word  ^'CARROMS"  is  a 
A^alid  trade-mark  when  used  as  the  name  of  a  game 
played  with  disks  on  a  board. 

It  is  fundamental  that  in  a  great  many  instances 
a  single  mark  may  be  applied  to  one  particular  prod- 
uct and  this  fact,  standing  alone,  will  not  affect  the 
validity  of  a  trade-mark.  In  W.  F.  Burns  Co.  v. 
Automatic  Recording  Safe  Co.,  241  F.  472  riJ.S.C. 
C.A.  7th  Cir.,  1916),  it  was  held  that  the  word 
''TELLER"  is  merely  suggestive  and  not  descriptive 
as  a  trade-mark  for  portable  coin  bank  safes.  In 
John  Rissm^an  S  Son  v.  Gordon  S  Ferguson,  Inc.,  78 
F.S.  195  (B.C.  Minn.,  1948),  the  Court  held  that  the 
term  ''WINDBREAKER"  is  a  valid  trade-mark  for 
jackets  of  a  particular  type.  In  Keehler  Weill  Bak- 
ing Co.  V.  J.  S.  Ivins'  Son,  Inc.,  24  T.  M.  Rep.  161 
(U.S.D.C.  Pa.,  1934),  the  Court  held  that  the  terra 
''CLUB  CRACKERS"  is  not  a  descriptive  mark  for 
soda  crackers.  With  respect  to  the  names  of  individ- 
uals, fanciful  or  otherwise,  it  may  be  noted  that  in 
Jacob  Ruppert  v.  Knickerbocker  Food  Specialty  Co., 
295  F.  381  (U.S.D.C.N.y.,  1923),  the  Court  held  that 
the  name  "KNICKERBOCKER"  with  the  picture 
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of  Father  Knickerbocker  is  subject  to  exclusive  ap- 
propriation as  a  trade-mark  for  beer,  regardless  of 
the  common  use  of  these  features.  In  the  early  case 
of  Barrotvs  v.  Knight,  6  R.I.  434,  Cox.  238  (Sup.  Ct. 
R.I.,  1860),  the  Court  held  that  the  name  'KROGER 
WILLIAMS",  although  having  a  well-known  histori- 
cal significance,  should  be  considered  as  a  fanciful 
trade-mark  for  cotton  cloth,  and  protected  accord- 
ingly. 
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DISTRICT  COURT  ERRED  IN  CONSIDERING  STORYBOOK  AND 
STORY  AS  GENERIC  NAMES  FOR  DOLLS. 

It  is  clear  from  the  record  that  the  trade-mark 
''STORYBOOK"  is  of  particular  importance  to  the 
appellant  because  this  trade-mark  is  used  extensively 
for  the  full  line  of  products.  This  trade-mark  does 
not  in  any  way  describe  dolls.  If  the  term  ''STORY- 
BOOK" is  descriptive  of  anything  at  all,  it  would 
be  descriptive  of  books.  The  term  is  clearly  fanciful 
when  used  in  connection  with  dolls  and  this  is  equally 
true  with  respect  to  "STORY".  The  trial  Court 
failed  to  understand  (Finding  of  Fact  18)  that  these 
terms  do  not  identify  or  refer  solely  to  books  for 
children  or  little  girls,  for  according  to  the  dictionary 
a  story  is  simply  a  connected  narration  and  therefore 
the  term  "STORYBOOK"  and  the  word  "STORY" 
have  a  broad  meaning  and  no  connection  whatsoever 
with  dolls.  The  important  point  in  this  proceeding  is 
that  "STORYBOOK"  and  "STORY"  are  valid 
trade-marks  for  dolls. 
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The  iq^pellant  believes  that  the  statement  of  the 
Supreme  Court  in  H amiltoyi-Brown  SJioe  Co.  v.  Wolf 
Bros,  d-  Co.,  supra,  regarding  the  expression  '' AMER- 
ICAN GrIRL"  for  shoes  may  well  be  considered  con- 
trolling, and  the  Court  reasoned  as  follows: 

"Indeed,  it  does  not,  in  its  primary  signification, 
indicate  shoes  at  all.  It  is  a  fanciful  designation, 
arbitrarily  selected  by  complainant's  predecessors 
to  designate  shoes  of  their  manufacture.  We  are 
convinced  that  it  was  subject  to  appropriation 
for  that  purpose,  and  it  abundantly  appears  to 
have  been  appropriated  and  used  by  complainant 
and  those  under  whom  it  claims." 

Reference  is  made  in  the  brief  of  the  appellees 
to  the  decisions  in  Jell-Well  Dessert  Co.  v.  Jell-X- 
Cell  Co.,  Inc.,  22  Fed.  (2d)  522,  9  C.C.A.,  in  which 
"JELL-WELL"  was  held  to  be  descriptive  for  a  gel- 
atin dessert,  to  Standard  Paint  Company  v.  Trinidad 
Asphalt  Manufacturing  Company,  31  S.  Ct.  456,  220 
U.S.  446,  in  which  "RUBEROID"  was  held  to  be 
descrii3tive  for  roofing  paper,  and  to  National  Nu 
Grape  Co.  v.  Guest,  164  Fed.  (2d)  874,  in  which  "Nu- 
GRAPE"  was  held  to  be  descriptive  for  a  grape 
drink,  and  also  to  Wilhartz  v.  Tiirco  Products,  Inc., 
164  Fed.  (2d)  731,  in  which  "AUTO  SHAMPOO" 
was  held  to  be  descriptive  for  an  auto  wash.  It  is 
submitted  that  our  present  case  is  clearly  distinguish- 
able from  these  decisions.  It  is  obvious  that  "RUB- 
EROID"  and  "AUTO  SHAMPOO"  are  merely  the 
names  of  the  products  and  nothing  more.  It  is  plain 
also  that  "JELL-WELL"  and  "NuGRAPE"  are  or- 


26 


dinary  descriptive  terms  for  the  particular  products 
mentioned.  Reference  is  made  also  in  the  brief  of 
the  appellees  to  Van  Camp  Sea  Food  Co.  v.  Cohn- 
Hopkins  et  al.,  56  F.  (2d)  797,  and  Van  Camp  Sea 
Food  Co.,  Inc.  v.  Westgate  Sea  Products  Co.,  28  F. 
(2d)  957,  involving  the  mark  ''CHICKEN  OF  THE 
SEA"  for  tunafish.  It  is  clear  that  the  word 
"Chicken"  was  regarded  as  the  equivalent  of  "tender 
fish",  and  that  "of  the  sea"  was  regarded  as  a  term 
descriptive  of  any  fish,  hence  the  term  "CHICKEN 
OF  THE  SEA"  was  deemed  to  be  simply  the  equiva- 
lent of  "Tender  Fish  of  the  Sea".  However,  the 
trade-marks  of  the  appellant  are  in  an  entirely  dif- 
ferent category,  because  the  primary  meaning  of  these 
terms  has  nothing  whatever  to  do  with  dolls.  All  of 
the  trade-marks  under  consideration  relate  to  terms 
associated  with  fiction  and  legend.  Actually,  these 
marks  should  be  regarded  as  highly  fanciful  when 
used  in  a  commercial  sense  in  connection  with  manu- 
factured products. 


SECONDARY  MEANING. 

Although  the  appellant  believes  that  the  trade- 
marks under  consideration  are  fanciful  and  have 
identified  the  products  of  the  appellants  for  many 
years,  some  thought  lias  been  given  to  the  matter  of 
secondary  meaning.  Reference  is  made  in  the  brief 
of  the  appellees  to  Kellogg  Co.  v.  National  Biscuit 
Co^  305  U.S.  Ill,  59  S.  Ct.  109,  113,  in  which  it  was 
held  that  "SHREDDED  WHEAT"  is  primarily  the 
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name  of  a  product,  and  to  Skinner  Mfg.  Co.  v.  Kel- 
logg Sales  Co.,  143  Fed.  (2d)  895,  in  which  it  was  held 
that  ''RAISIN-BRAN"  is  descriptive  of  a  raisin 
bran  breakfast  food.  Here  again  the  present  case  is 
distinguishable,  since  "SHREDDED  WHEAT"  and 
''RAISIN-BRAN"  are  simply  the  names  of  the 
j)roducts. 

Reference  is  made  also  to  Durable  Toy  <£•  Novelty 
Corporation  v.  J.  Chein  d'  Co.,  Inc.,  et  al.,  133  F. 
(2d)  853,  855,  in  which  it  was  held  that  "UNCLE 
SAM"  and  the  figure  of  Uncle  Sam  could  not  be 
appropriated.  It  is  an  obvious  fact,  and  was  recog- 
nized by  the  Court,  that  "UNCLE  SAM"  means  the 
same  thing  as  "United  States",  and  is,  to  all  intents 
and  purposes,  a  national  insignia,  which  should  not 
])e  appropriated  exclusively  ])y  one  person.  It  is  plain 
enough  that  "UNCLE  TOM"  and  the  representation 
of  the  fictional  character  would  be  a  perfectly  good 
trade-mark  for  toy  l3anks  or  any  other  products. 

The  record  in  this  case  shows  a  large  volume  of 
business  and  extensive  use  of  the  trade-marks  by 
the  appellant  to  the  extent  of  some  ten  million  dollars 
(Rec.  pp.  304,  317,  318)  and  there  is  no  evidence  of 
any  unquestioned  adverse  use  of  the  marks  by  others 
in  connection  with  miniature  dolls.  Naturally,  sec- 
ondary meaning  may  be  inferred  from  the  facts.  The 
Court  is  well  aware  that  numerous  witnesses  could  be 
brought  into  Court  to  testify  that  a  trade-mark  has 
acquired  a  secondary  meaning,  and  that  a  like  number 
of  witnesses  could  be  ]")rought  into  Court  to  deny  tliat 
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a  mark  had  acquired  a  secondary  meaning.  It  fol- 
lows, therefore,  that  when  a  series  of  trade-marks 
have  been  used  exclusively  and  extensively  over  a 
period  of  years  in  connection  with  particular  ])rod- 
ucts,  it  would  be  entirely  reasonable  to  accept  the 
view  that  these  marks  had  acquired  a  secondary 
meaning  in  the  trade. 

In  discussing  the  subject  of  secondary  meaning,  it 
has  been  said  that  this  is  a  new  meaning  attaching 
to  the  word  or  words,  which  has  been  created  by 
trade-mark  use,  and  this  new  meaning  does  not  be- 
long to  the  public,  but  to  the  party  responsible  for 
its  creation.  The  basis  for  relief  is  found  in  the  in- 
jury to  the  good-will  of  the  party  by  the  loss  of  those 
customers  who,  seeing  the  word  or  words  on  the  goods 
of  another,  buy  such  goods  instead  of  the  goods  of 
the  part}'  who  established  the  new  or  secondary  mean- 
ing. The  important  question  to  consider  is  what  pur- 
chasers understand  by  the  use  of  the  word  or  words. 
In  the  leading  case  of  Barton  v.  Rex-Oil  Co.,  2  F. 
(2d)  402,  404  (CCA.  3,  1924),  40  A.L.R.  424 
(Wooley,  J.),  29  F.  (2d)  474  (CCA.  3,  1928),  the 
Court  concluded  that  the  mark  "DYANSHINE''  had 
acquired  a  secondary  meaning  for  the  purpose  in  con- 
nection with  which  it  was  used,  but  it  was  recognized 
that  there  should  be  a  free,  normal  and  ordinary  use 
of  the  words  ''Dye  and  Shine"  for  descriptive  pur- 
poses, but  not  in  a  trade-mark  sense.  If  such  word 
or  words,  when  used  as  a  trade-mark,  indicate  the 
origin  of  the  goods,  the  owner  should  be  protected, 
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regardless  of  whether  or  not  the  public  may  properly 
use  the  words  in  their  primary  narrative  descriptive 
meaning  in  properly  describing  particular  products. 

The  question  of  determining  whether  or  not  the 
trade-mark  has  acquired  a  secondary  meaning  is 
oftentimes  a  difficult  one  to  answer.  In  this  connec- 
tion it  is  deemed  helpful  to  consider  the  remarks  of 
Nims  in  his  treatise  on  Unfair  Competition  and 
Trade-Marks  (Vol.  1,  page  166,  4th  Ed.),  wherein  he 
writes  as  follows: 

''The  terms  'descriptive'  and  'generic'  have  been 
used  interchangeably  with  reference  to  trade 
marks.  They  are  distinguishable.  A  generic  name 
gives  information  as  to  the  nature  or  class  of 
article.  A  descriptive  word  supplies  the  charac- 
teristics of  the  article,  its  color,  order,  dimen- 
sions, functions,  possibly  its  ingredients.  Judge 
Lindley,  in  the  Seventh  Circuit  Court  of  Appeals, 
said  that  descriptive  words  are  'included  within 
the  broader  category  of  generic  terms',  and  then 
held  that  the  term  'Hot  Patches'  as  used  on  vul- 
canizing units  and  apparatus  for  repairing  rub- 
ber parts  had  acquired  a  secondary  meaning. 
(Speaker  v.  Shaler,  87  F.  (2d)  985,  987  (CCA  7, 
1937),  33  PQ  310.) 

An  example  of  a  generic  name  which  was  held 
to  have  a  secondary  meaning  but  which  the  court 
referred  to  as  a  descriptive  word  is  'Nervine', 
meaning  a  nerve  tonic  or  remedy  for  disorders 
of  the  nerves,  manufactured  by  Richmond  Reme- 
dies Company.  (Richmond  Remedies  Co.  v.  Dr. 
Miles  Medical  Co.,  16  F.  (2d)  598,  603  (CCA  8, 
1926).)   An  example  of  a  descriptive  word  on  the 
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other  hand,  is  'Dumore'  used  for  a  washing^  ma- 
chine. This  also  was  protected  as  a  trade  name 
having  a  secondary  meaning.  (Wisconsin  Electric 
Co.  V.  Dumore  Co.,  35  F.  (2d)  555,  557  (CCA  6, 
1929),  3  PQ  232.) 

This  distinction  between  generic  and  descriptive 
words  may  be  of  some  significance  in  determin- 
ing the  nature  of  the  remedy  which  may  be 
granted  when  a  generic  or  descriptive  word  hav- 
ing a  secondary  meaning  is  infringed.  It  does  not 
affect  the  general  rule.  The  question  is  not  the 
nature  of  a  word  in  the  public  domain,  but 
whether  when  it  is  used  on  goods  of  a  particular 
kind  the  word  is  recognized  as  indicating  the 
source  of  such  goods.  In  holding  that  Coca-Cola 
is  entitled  to  protection  as  a  trade-mark.  Justice 
Holmes  said:  'Whatever  may  have  been  its  orig- 
inal significance,  the  mark  for  years  has  acquired 
a  secondary  significance  and  has  indicated  that 
plaintiff's  product  alone.'  (Coca-Cola  Co.  v.  Koke 
Co.,  254  US  143,  145  (1920),  65  L.  Ed.  189,  41 
SC  113.)" 

In  this  case  the  record  establishes  convincingly  that 
the  trade-marks  of  the  appellant  identify  in  the  trade 
the  miniature  dolls  manufactured  and  sold  by  the 
appellant. 


CONCLUSION. 

It  is  respectfully  submitted  that  the  appellees  have 
competed  unfairly  with  the  appellant,  that  the  ti'ade- 
marks  of  the  appellant  are  valid,  that  the  registra- 
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tions  are  valid  and  subsisting',  and  that  these  reg- 
istered trade-marks  have  been  infringed  by  appellees. 
It  is  respectfully  urged  that  the  judgment  of  the 
District  Court  should  be  reversed,  except  with  respect 
to  ^^ FAIRYLAND"  and  ''SUGAR  AND  SPICE", 
with  an  award  of  costs  to  the  appellant. 

Dated,  San  Francisco,  California, 
February  27, 1952. 

Respectfully  submitted, 

William  G.  MacKay, 

Attorney  for  Appellant. 
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MmidevUle  Island  Farms,  Inc.,  et  al.  3 

In  the  District  Court  of  the  United  States  for  the 
Southern  District  of  California,  Central  Division 

No.  4643-BH 

MANDEVILLE  ISLAND  FARMS,  INC.,  a  corpo- 
ration, and  ROSCOE  C.  ZUCKERMAN, 


Plaintiffs, 


vs. 


AMERICAN  CRYSTAL  SUGAR  COMPANY,  a 

corporation. 

Defendant. 

ACTION  FOR  AN  ACCOUNTING,  DAMAGES 
UNDER  THE  ANTI-TRUST  LAWS,  ETC. 

Now  comes  plaintiffs  above  named  and  as  a  first 
count  herein  alleges : 

I. 

The  grounds  upon  which  the  jurisdiction  of  the 
court  depends  are:  (a)  Diversity  of  citizenship;  (b) 
this  is  an  action  brought  by  persons  injured  in 
their  business  and  property  by  reason  of  acts  of  the 
defendant  forbidden  in  the  anti-trust  laws  of  the 
United  States,  (15  U.S.C.  §15)  and  brought  in  a 
district  in  which  the  defendant  is  found  and  has 


an  agent. 


II. 


(a)  Plaintiff  Mandeville  Island  Farms,  Inc.,  now 
is  and  at  all  times  herein  mentioned  has  become  a 
corporation  duly  organized  and  existing  under  and 
by  virtue  of  the  laws  of  and  a  citizen  and  inhabitant 
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of  the  State  of  California,  with  its  principal  place 
of  [2]  business  in  Stockton,  San  Joaquin  County, 
California. 

(b)  Defendant  American  Crystal  Sugar  Company 
now  is  and  at  all  times  herein  mentioned  has  been 
a  corporation  organized  and  existing  under  and  by 
virtue  of  the  laws  of  and  a  citizen  and  inhabitant  of 
the  State  of  New  Jersey,  with  its  principal  office  and 
place  of  business  in  Denver,  Colorado,  and  engaged 
in  trade  and  commerce  among  the  several  states  of 
the  United  States.  At  all  times  herein  mentioned, 
said  defendant  has  been  and  now  is  qualified  to  do 
and  doing  business  in  California  and  in  the  above  en- 
titled district  thereof  as  a  foreign  corporation  and  is 
foimd  in  the  above  entitled  district  and  division  of 
California  and  in  various  other  parts  of  California. 
Its  agent  designated  for  service  of  process  under  and 
by  virtue  of  the  law  of  the  State  of  California  re- 
garding foreign  corporations,  is,  J.  W.  Rooney  of 
Oxnard,  Ventura  County,  in  the  above  entitled  dis- 
trict and  division  of  California. 

(c)  Plaintiff  Roscoe  C.  Zuckerman  now  is  and  at 
all  times  herein  mentioned  has  been  a  citizen  and 
inhabitant  of  the  State  of  California  and  a  resident 
of  San  Joaquin  County  in  said  State. 

III. 

Plaintiffs  Mandeville  Island  Farms,  Inc.  and 
Roscoe  C.  Zuckerman  assert  rights  herein  to  relief 
in  respect  of  or  arising  out  of  a  series  of  transac- 
tions in  which  common  questions  of  law  and  common 
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questions  of  fact  arise  and  are  involved.  The  said 
transactions  involve  agricultural  contracts  identical 
in  practically  all  material  matters  and  respects,  for 
successive  cropping  seasons,  each  involving  sugar 
beets  to  be  grown  and  grown  on  MandeviUe  Island 
which  is  a  tract  of  land  located  in  California  north 
of  the  36th  parallel.  A  sugar  crop  season  or  year  as 
referred  to  herein  is  from  August  1st  of  any  par- 
ticular year  to  July  31  of  the  next  calendar  year 
and  is  commonly  referred  to  herein  by  the  year  num- 
ber of  the  calendar  year  in  which  it  commences.  [3] 

IV. 

The  matter  in  controversy  herein  exceeds,  exclusive 
of  interest,  costs,  and  attorney  fees,  the  sum  of 
$3,000.00. 

V. 

(a)  During  the  crop  seasons  1938  to  1942,  both 
inclusive,  large  acreages  of  agricultural  land  in  Cali- 
fornia north  of  the  36th  parallel  were  planted  to 
sugar  beets.  Said  sugar  beets,  when  harvested,  were 
not  sold  in  central  markets  as  were  potatoes,  onions, 
corn,  grain,  fruit  and  berries,  but  were  produced  by 
growers  under  contract  with  manufacturers  or  pro- 
cessors and  immediately  upon  being  harvested  were 
delivered  to  these  manufacturers  and  taken  to  their 
beet  sugar  refineries  where  the  sugar  beets  were 
manufactured  by  an  elaborate  process  into  raw  sugar 
by  the  said  manufacturers,  who  thereafter  sold  the 
resulting  sugar  in  interstate  commerce.  Said  sugar 
beets,  when  harvested,  were  bulky  and  semi-perish- 
able and  incapable  of  being  transported  over  long 
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distances  or  of  being  stored  cheaply  or  safely  for 
any  extended  period.  Said  sugar  beets,  when  ripe, 
deteriorated  rapidly  if  kept  in  the  ground  and  not  ; 
harvested,  and   it  was  necessary  to  harvest  them 
promptly  when  matured. 

(b)  The  only  practical  market  available  to  grow- 
ers of  sugar  beets  in  California  north  of  the  36th 
parallel  during  said  period  was  sale  to  one  of  the 
three  manufacturers  that  operated  one  or  more  beet 
sugar  refineries  in  said  district.  Defendant  was  one 
of  said  three  manufacturers.  The  initial  outlay  for 
the  construction  of  a  beet  sugar  refinery  was  so  great, 
the  annual  upkeep  and  operating  expenses  were  so 
large,  and  the  time  involved  in  erecting  and  equip- 
ping a  beet  sugar  refinery  so  long  that  no  competi- 
tion from  any  new  refinery  could  be  expected  within 
a  period  of  time  shorter  than  two  years,  even  if  the 
necessary  material  and  equipment  priorities  could 
be  secured.  During  all  of  said  period,  said  three 
manufacturers  of  sugar  beets  had  a  complete  monop- 
oly in  the  manufacture  of  sugar  beets  into  sugar  in 
California  north  of  the  36th  parallel  and  owned  and 
[4]  controlled  all  sugar  beet  factories  in  said  area 
of  California  which  manufactured  sugar  beets  into 
suaar,  and  no  grower  of  sugar  beets  in  California 
north  of  the  36th  parallel  could,  during  any  part  of 
said  period,  sell  sugar  beets  at  a  profit  except  to  one 
of  said  manufacturers.  The  sugar  manufactured 
from  said  beets  was,  during  all  of  said  period,  sold 
in  interstate  commerce  throughout  the  United  States. 
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VI. 

During  said  period  above  referred  to,  the  only- 
method  of  sale  of  marketable  sugar  beets  used  by 
growers  of  sugar  beets  in  said  area  was  by  sale  to 
one  of  the  said  three  manufacturers  under  standard 
form  printed  contracts  prepared  by  the  manufac- 
turers whereby  the  price  to  be  paid  by  the  manufac- 
turer to  the  grower  of  sugar  beets  was  determined 
for  beets  of  a  given  sugar  content  by  the  net  price 
received  from  the  sale  in  interstate  commerce  of  the 
raw  sugar  manufactured  from  the  sugar  beets  de- 
livered by  the  various  growers  to  the  manufacturers. 

VII. 

In  and  by  said  standard  contract,  the  grower 
agreed  (a)  to  plant  a  specified  acreage  to  sugar  beets 
with  seed  furnished  by  the  manufacturers  to  the 
grower  at  grower's  cost,  (b)  to  cultivate  said  land 
after  the  same  had  been  planted  and  to  care  for  and 
harvest  the  sugar  beets,  and  (c)  to  deliver  the  beets 
so  harvested  to  the  manufacturer.  The  manufacturer 
agreed  in  and  by  said  contract  (a)  to  accept  delivery 
of  said  sugar  beets  from  the  grower  except  that  the 
manufacturer  had  the  right  to  reject  any  beets  that 
were  diseased,  wilted  or  not  suitable  for  the  manu- 
facture of  sugar,  (b)  to  manufacture  into  sugar  the 
sugar  beets  accepted  by  it,  (c)  to  sell  the  raw  sugar 
so  produced  not  later  than  August  31  of  the  next  crop 
year,  (d)  to  make  on  the  15th  day  of  each  month 
an  advance  payment  for  the  sugar  beets  delivered 
during  the  preceding  month,  based  on  the  estimate 
made  by  the  manufacturer  of  the  sugar  sold  [5]  and 
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to  be  sold  which  had  been  manufactured  from  beets 
produced  by  the  grower  and  other  growers  under 
like  contracts,  and  (e)  to  make  final  settlement  for 
all  beets  after  the  sugar  manufactured  from  said 
beets  had  been  sold  in  interstate  commerce,  but  on 
or  before  August  31st  of  the  next  crop  year,  the  price 
to  be  paid  for  said  beets  to  be  determined  upon  the 
sugar  content  of  the  beets  of  the  individual  grower 
and  the  net  return  received  from  the  sale  of  the 
manufactured  raw  sugar  in  interstate  commerce. 

VIII. 

Defendant  and  the  other  manufacturers  of  sugar 
referred  to  herein  were  at  all  times  herein  men- 
tioned growers  of  sugar  beets  and  ''producers  on 
the  farm"  of  sugar  beets  and  "processors  of  sugar 
beets"  as  those  respective  phrases  are  and  were  used 
in  the  Sugar  Act  of  1937.  Plaintiff  is  informed  and 
believes  and  upon  such  information  alleges  that  each 
of  said  persons  received  payments  for  the  crop  years 
1939,  1940,  and  1941  from  the  Secretary  of  Agricul- 
ture in  accordance  with  §301  of  the  said  Sugar  Act. 
(7  U.S.C.  1131).  Claude  R.  Wickard  was  at  all  times 
mentioned  in  this  paragraph  the  duly  appointed 
qualified  and  acting  Secretary  of  Agriculture.  On 
Dec.  2, 1940,  said  Secretary  of  Agriculture,  after  due 
notice  to  all  interested  parties  (including  defendant 
and  all  other  manufacturers  of  sugar  in  California) 
and  after  public  hearings  duly  held  and  after  in- 
vestigations duly  made,  did  pursuant  to  §301d  of 
said  Sugar  Act  (7  U.S.C.  1131  (d))  made  the  fol- 
lowing determination  of  the  fair  and  reasonable  price 
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for  the  1940  and  1941  crops  of  sugar:  (5  Fed.  Reg. 
5231). 

* '  Fair  and  reasonable  prices  for  the  1940  and  1941 
crops  of  sugar  beets.  The  requirements  of  subsection 
(d)  of  section  301  of  the  Sugar  Act  of  1937,  as 
amended,  shall  be  deemed  to  have  been  fulfilled  with 
respect  to  the  1940  and  1941  California  crops  of 
sugar  beets  if  the  producer-processor  shall  have  paid 
rates  for  any  sugar  beets  processed  by  him  equal  to 
those  provided  in  the  following  schedule :  [6] 

Percentum  sucrose  in  beets.    Average  net  return  per  100  lbs.  of  sugar 

S4.00     $3.75     $3.50     $3.25     $3.00 
Price  per  ton  of  sugar  beets 

19 $7.12     $6.65     $6.18     $5.70    $5.22 

18 6.66      6.21       5.76      5.31       4.86 

17 6.20       5.78       5.36      4.93       4.50 

16 5.76      5.36      4.96      4.56      4.16 

15 5.32       4.95       4.58       4.20       3.82 

14 4.90      4.55       4.20       3.85       3.50 

(Payments  upon  intermediate  sugar  prices  and 
sugar  content,  or  sugar  prices  or  sugar  content, 
higher  or  lower  than  those  shown  in  the  foregoing 
schedule,  shall  be  on  the  same  proportionate  basis.) 

Provided,  however.  That  in  no  event  shall  the  aver- 
age net  return  used  as  the  settlement  basis  be  de- 
termined by  averaging  the  net  proceeds  realized  from 
the  sale  of  sugar  by  more  than  one  producer-pro- 
cessor :  And  provided  further.  That  a  haulage  allow- 
ance at  a  rate  not  less  than  21/2  cents  per  mile  per 
ton  shall  be  granted  to  growers  who  perform  such 
service  in  areas  in  which  allowances  have  been  agreed 
upon  between  producer-processors  and  growers." 
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No  appeal  has  been  taken  from  said  determination 
and  any  time  to  appeal  has  expired ;  it  has  not  been 
modified,  abrogated,  cancelled,  or  withdrawn,  but  has 
become  final.  The  fair  and  reasonable  prices  for  sugar 
beets  for  the  1940  and  1941  California  Crops  are  as 
set  forth  in  said  determination. 

IX. 

Prior  to  the  crop  season  of  1939  and  subsequent  to 
the  crop  season  of  1941,  the  net  return  from  the  sale 
of  manufactured  raw  sugar  was  determined  by  the 
net  return  from  the  sale  of  raw  sugar  manufactured 
in  beet  sugar  factories  of  the  particular  contracting 
manufacturer  from  beets  delivered  to  said  manufac- 
turer by  the  grower  and  other  growers  in  the  same 
area  during  the  particular  crop  season,  in  accord- 
ance with  the  schedule  set  forth  in  the  standard  con- 
tract. [7]  But  during  the  crop  seasons  of  1939,  1940 
and  1941,  pursuant  to  the  conspiracy  hereinafter  re- 
ferred to,  the  standard  printed  contract  as  used  by 
all  of  said  manufacturers  provided  that  the  net  re- 
turn used  as  a  basis  for  the  prices  to  be  paid  the 
grower  was  the  average  net  return  of  all  manufac- 
turers manufacturing  sugar  north  of  the  36th  parallel 
in  California  and  not  the  net  return  of  the  particular 
manufacturer  with  whom  the  grower  contracted  and 
to  whom  the  beets  were  delivered  and  by  whom  the 
beets  were  manufactured  into  raw  sugar. 

X. 

During  the  sugar  beet  crop  year  of  1938,  the  net 
gross  receipts  of  sales  of  sugar,  (less  allowances, 
federal  excise  taxes,  freight  to  destination,  and  cash 
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discounts  to  customers)  secured  by  defendant  were 
3.641  cents  per  pound  while,  at  the  same  time,  the 
like  average  net  gross  receipts  from  the  other  manu- 
facturers of  beet  sugar  in  California  north  of  the 
36th  parallel  were  3.348  cents  per  pound,  or  .263  cents 
less  than  the  net  gross  receipts  secured  by  defendant. 
As  a  result  thereof,  during  the  crop  year  1938,  sugar 
beet  growers  in  California  north  of  the  36th  parallel 
received  on  the  average  from  29%  cents  to  52^2  cents 
per  ton  more  for  sugar  beets  delivered  to  defendant 
corporation  than  did  growers  of  identical  beets  of 
identical  sugar  content  delivered  to  other  manufac- 
turers of  beet  sugar  in  California  north  of  the  36th 
parallel. 

XI. 

Thereupon  and  some  time  in  1937  or  1938,  at  a 
time  unknown  to  plaintiffs  but  particularly  within 
the  knowledge  of  defendant,  said  defendant  illegally 
and  wrongfully  entered  into  a  conspiracy  with  each 
and  every  one  of  the  other  manufacturers  of  sugar 
in  California  whose  plants  were  located  north  of 
the  36th  parallel  to  unlawfully  monopolize  and  re- 
strain trade  and  commerce  in  sugar  and  sugar  beets 
among  the  several  states  and  to  unlawfully  fix  prices 
to  be  paid  the  growers  of  sugar  beets,  all  in  violation 
of  the  anti-trust  laws  of  the  United  States,  and  as 
a  part  of  said  unlawful  conspiracy  agreed  among 
themselves  to  do  and  did  as  follows  during  the  crop 
years  1939,  1940,  and  1941. 

(a)  Each  no  longer  competed  against  any  of  the 
others  as  to  the  price  to  be  paid  the  growers  for 


12         American  Crystal  Sugar  Company  vs. 

sugar  beets  raised  in  California  north  of  the  36th 
parallel. 

(b)  Each  paid  the  same  price  to  growers  of  sugar 
beets  in  California  north  of  the  36th  parallel  and 
no  more,  to  wit :  the  price  determined  upon  the  aver- 
age net  returns  from  the  sale  of  raw  sugar  of  all 
sugar  manufactured  in  the  plants  of  said  consjiira- 
tors  north  of  the  36th  parallel  in  California  and  did 
not  pay  the  growers  upon  the  net  returns  from  the 
sale  of  sugar  manufactured  in  California  north  of 
the  36th  parallel  by  the  particular  manufacturer  to 
whom  the  particular  grower  was  under  contract. 

(c)  Each  no  longer  competed  with  any  of  the  other 
manufacturers  of  sugar  north  of  the  36th  parallel  as 
to  efficiency  of  sales  or  manufacturing  organizations, 
but  instead,  and  regardless  of  the  efficiency  or  lack 
of  efficiency  of  the  sales  or  manufacturing  organiza- 
tions of  any  of  the  conspirators,  and  regardless  of  the 
price  at  which  sugar  was  sold  from  any  particular 
refinery  or  from  any  particular  manufacturer's  re- 
finery or  refineries,  paid  all  growers  of  sugar  beets  in 
California  north  of  the  36th  parallel,  the  same  price 
for  the  same  amount  of  beets  of  the  same  sugar 
content. 

(d)  Instead  of  paying  the  grower  of  sugar  beets  a 
reasonable  price  for  their  beets,  each  bought  beets 
only  from  growers  who  signed  a  standard  printed 
form  contract  prepared  by  the  said  manufacturers 
and  identical  in  all  material  terms.  Growers  either 
sold  under  said  contract  to  one  of  said  manufacturers 
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or  could  not  sell  their  marketable  [9]  beets  to  anyone 
except  for  hog  or  cattle  feed  at  a  large  loss. 

(e)  Said  standard  contract  for  the  crop  years 
1939,  1940,  and  1941  provided  that  the  price  to  be 
paid  the  grower  of  sugar  beets  in  dollars  and  cents 
for  beets  containing  15,  16,  18  and  19  per  cent  sugar 
(the  percentages  here  involved)  was  as  follows: 

Net  return  received                         Amount  to  be  paid  to  grower 

from  sugar  per  cwt.  per  ton  of  beets 

19%  18%  16%  15% 

Scents 8.74  8.28  7.28  6.72 

43^  cents 8.33  7.89  6.94  6.41 

41/2  cents 7.92  7.51  6.60  6.09 

414  cents 7.35  6.97  6.12  5.65 

4  cents 6.78  6.42  5.64  5.21 

33^  cents 6.21  5.88  5.17  4.77 

31/2  cents 5.72  5.42  4.76  4.40 

314  cents 5.31  5.03  4.42  4.08 

3  cents 3.77*  3.49* 

*  For  the  year  1940  only. 

Said  standard  contract  gave  a  schedule  of  net  re- 
turns from  sugar  per  100  lbs.  in  one-fourth  cent  in- 
tervals and  showed  the  percentage  of  sugar  content 
in  one  per  cent  intervals,  including  those  above  set 
forth,  but  the  contract  further  provided  that  inter- 
mediate figures  of  net  return  from  sugar  100  lbs.  and 
intermediate  percentages  of  sugar  content  were  to 
be  figured  pro  rata.  Inasmuch  as  beets  of  sugar  con- 
tent other  than  15,  16,  18  and  19  per  cent  are  not 
herein  involved,  the  schedules  herein  are  limited  to 
such  percentages.  Said  prices  agreed  upon  by  de- 
fendant and  its  co-conspirators  to  be  paid  by  them 
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and  paid  by  them  to  plaintiff  and  the  other  growers 
of  sugar  beets  in  California  north  of  the  36th  parallel 
were  not  the  reasonable  prices  for  sugar  beets.  The 
reasonable  prices  for  sugar  beets  for  the  crop  years 
1940  and  1941  were  as  determined  by  the  Secretary 
of  Agriculture  and  set  forth  in  par.  VIII  hereof. 

yii. 

Prior  to  the  1939  crop  season,  the  various  manu- 
facturers of  sugar  in  California  north  of  the  36th 
parallel,  including  defendant,  competed  with  each 
other  as  to  the  performance,  ability  and  efficiency  of 
their  manufacturing,  sales  and  executive  depart- 
ments, and  each  strove  to  increase  sales  return  and 
decrease  expenses  and  to  operate  as  efficiently  as 
possible  and  thus  to  increase  the  unit  return  to  grow- 
ers of  sugar  beets  under  said  standard  contract.  But 
during  said  crop  seasons  of  1939,  1940  and  1941,  as 
a  direct,  expected  and  planned  result  of  said  conspir- 
acy, there  was  no  longer  any  such  competition. 
Plaintiffs  are  informed  and  believe  and,  upon  such 
information  and  belief,  allege  that  defendant,  as  a 
result  of  said  conspiracy,  did  not  during  said  crop 
seasons  of  1939, 1940  and  1941,  conduct  its  operations 
in  as  efficient  and  careful  manner  as  it  had  prior 
thereto  (when  there  was  no  conspiracy  but  was  com- 
petition between  itself  and  the  other  manufacturers), 
or  in  as  efficient  or  careful  manner  as  it  would  have 
had  said  conspiracy  not  existed.  As  a  result  thereof, 
defendant  received  less  in  sales  returns  for  its  raw 
sugar  and  incurred  more  expense  in  its  operations 
in  said  crop  years  than  it  would  have  had  competi- 
tion been  free  from  and  unrestrained  by  said  con- 
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spiracy  and  plaintiffs  did  not  receive  the  reasonable 
value  of  their  sugar  beets. 

XIII. 

As  a  direct,  expected  and  planned  result  of  said 
conspiracy,  the  free  and  natural  flow  of  commerce 
in  interstate  trade  was  intentionally  hindered  and  ob- 
structed, and,  instead  of  defendant  and  [11]  the  other 
said  manufacturers  producing  and  selling  raw  sugar 
in  interstate  commerce  with  individual  enterprise 
and  sagacity,  and  in  competition  with  each  other  as 
they  had  previously  done,  they  became  illegally  as- 
sociated in  a  common  plan  wherein  they  jDooled  their 
receipts  and  expenses  and  frustrated  the  free  enter- 
prise system  which  it  was  and  is  the  purpose  of  the 
anti-trust  acts  to  protect  and  which  had  existed  prior 
to  said  conspiracy.  As  a  further  direct,  expected  and 
planned  result  of  said  conspiracy,  any  and  all  in- 
centive that  theretofore  existed  for  defendant  and 
the  other  said  manufacturers  to  be  efficient  and  eco- 
nomical and  to  develop  individual  enterprise  and 
sagacity,  disappeared,  and,  during  said  crop  seasons, 
said  three  manufacturers  operated,  in  so  far  as  the 
growers  were  concerned,  as  if  they  were  one  cor- 
poration owning  and  controlling  all  sugar  beet  fac- 
tories in  California  north  of  the  36th  parallel  but 
with  three  completely  separate  overheads  and  with 
none  of  the  efficiency  that  consolidation  into  one 
corporation  might  bring. 

XIV. 

Said  conspiracy  continued  throughout  the  crop 
years  of  1939,  1940  and  1941,  and  until  August  31, 
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1942,  when  the  last  payment  was  made  under  the 
1941  standard  contract  and  said  conspiracy  has  been 
continued  thereafter  up  to  the  present  time  in  so 
far  as  defendant  and  each  of  its  co-conspirators  still 
refuse  and  will  not  make  payments  to  any  of  the 
growers  other  than  in  accordance  with  the  method 
agreed  upon  in  said  conspiracy  as  above  set  forth. 

XV. 

The  determination  of  the  Secretary  of  Agriculture 
under  the  Sugar  Act  of  1937  as  to  the  fair  and  rea- 
sonable prices  for  the  1940  and  1941  California  crops 
of  sugar  beets  was  made  Dec.  21,  1940  and  was  pub- 
lished on  the  Federal  Register  on  Dec.  24,  1940  as 
aforesaid,  but,  nevertheless,  defendant  and  its  said 
co-conspirators,  each  of  whom  took  part  in  the  said 
hearings  held  by  the  Secretary  of  Agriculture,  and 
each  of  whom  well  knew  of  the  determination,  per- 
sisted thereafter  in  their  said  conspiracy  and  would 
not  buy  beets  from  growers  in  California  north  of 
the  36th  parallel  except  under  the  terms  and  con- 
ditions set  forth  in  said  standard  agreement. 

XVI. 

On  November  14,  1938,  defendant  and  plaintiff 
Mandeville  Island  Farms,  Inc.  entered  into  one  of 
defendant's  standard  form  contracts  for  the  1939 
croi)  season  under  which  defendant  promised  to  pay 
said  plaintiff  on  August  31,  1940,  for  the  sugar  beets 
delivered  thereunder.  Said  plaintiff  performed  each 
and  every  term,  condition  and  covenant  on  its  part 
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to  be  performed  in  said  contract  and  during  the  crop 
year  1939  delivered  to  defendant  22,355.6  tons  of 
sugar  beets  of  an  average  sugar  content  of  18.25% 
from  Mandeville  Island,  which  beets  were  accepted 
by  defendant  and  manufactured  by  it  into  sugar. 
Said  plaintiff  does  not  know  when  said  sugar  beets 
were  manufactured  into  sugar  by  defendant.  Said 
information  is  particularly  within  the  knowledge  of 
defendant.  Said  plaintiff  has  requested  said  informa- 
tion but  defendant  has  refused  to  furnish  and  has 
not  furnished  the  same  to  plaintiff. 

XVII. 

On  December  29,  1939,  defendant  and  plaintiff 
Mandeville  Island  Farms,  Inc.  entered  into  one  of 
defendant's  standard  form  contracts  for  the  1940 
crop  season  under  which  defendant  promised  to  pay 
said  plaintiff  on  August  31,  1941,  for  the  sugar  beets 
delivered  thereunder.  Said  plaintiff  performed  each 
and  every  term,  condition  and  covenant  on  its  part 
to  be  performed  in  said  contract  and  during  the  crop 
year  1940  delivered  to  defendant  25,430.3  tons  of 
sugar  beets  of  an  average  sugar  content  of  15.55% 
from  said  Mandeville  Island,  which  beets  were  ac- 
cepted by  defendant  and  manufactured  into  sugar. 
Said  plaintiff  does  not  know  when  said  beets  were 
manufactured  into  sugar  by  defendant.  Said  infor- 
mation is  particularly  within  the  knowledge  of  de- 
fendant. [13]  Sail  plaintiff  has  requested  said  infor- 
mation but  defendant  has  refused  to  furnish  and  has 
not  furnished  the  same  to  plaintiff. 
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XVIII. 

On  rJime  23,  1941,  defendant  and  plaintiff  Roscoe 
C.  Zuckerman  entered  into  one  of  defendant's 
standard  form  contracts  for  the  1941  crop  season 
under  which  defendant  promised  to  pay  said  plain- 
tiif  on  August  31,  1942,  for  the  sugar  beets  deliv- 
ered thereunder.  Said  plaintiff  performed  each  and 
every  term,  condition  and  covenant  on  its  part  to  be 
performed  in  said  contract  and  during  the  crop  year 
1941  delivered  to  defendant  14,144.7  tons  of  sugar 
beets  of  an  average  sugar  content  of  15.47%  from 
said  Mandeville  Island,  which  beets  were  accepted 
by  defendant  and  manufactured  by  it  into  sugar. 
Said  plaintiff  does  not  know  when  said  sugar  beets 
were  manufactured  into  sugar  by  defendant.  Said  in- 
formation is  particularly  within  the  knowledge  of 
defendant.  Said  plaintiff  has  requested  said  in- 
formation but  defendant  has  refused  to  furnish  and 
has  not  furnished  the  same  to  plaintiff. 

XIX. 

Defendant  paid  plaintiffs  for  their  1939,  1940  and 
1941  crops  of  sugar  beets  on  August  31  of  1940,  1941 
and  1942,  respectively,  but  in  carrying  out  said  con- 
spiracy and  as  a  part  and  parcel  thereof,  said  de- 
fendant paid  plaintiffs  on  said  respective  dates,  not 
upon  the  price  secured  in  interstate  commerce  from 
sugar  beets  delivered  by  plaintiffs  and  other  growers 
located  north  of  the  36th  parallel  to  the  refineries  of 
defendant  located  north  of  the  36th  parallel,  as  de- 
fendant had  paid  growers  prior  to  the  1939  crop 
year  and  not  upon  the  prices  and  the  bases  deter- 
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mined  by  the  Secretary  of  Agriculture  to  be  fair 
and  reasonable  as  aforesaid;  but  paid  them  in  ac- 
cordance with  the  average  net  return  secured  in  in- 
terstate commerce  by  all  manufacturers  of  beet  sugar 
with  refineries  in  California  north  of  the  36th  par- 
allel and  in  accordance  with  the  schedule  set  forth  in 
the  said  standard  contracts.  Plaintiffs  are  informed 
and  believe  [14]  and,  upon  such  information  and 
belief  allege  that  the  net  sales  return  secured  from 
sugar  sold  by  defendant  was  greater  than  the  aver- 
age secured  by  all  manufacturers  of  sugar  north  of 
the  36th  parallel.  Had  it  not  been  for  said  unlawful 
plan  and  conspiracy  and  if  said  sugar  had  been 
manufactured  and  sold  in  interstate  commerce  in 
competition  with  the  sugar  of  the  co-conspirators, 
unhampered  by  said  plan  and  conspiracy,  plaintiif 
Mandeville  Island  Farms,  Inc.  would  have  received 
at  least  $105,014.60  more  and  plaintiff  Roscoe  C. 
Zuckerman  would  have  received  at  least  $37,397.38 
more  than  each  did  receive  under  said  contracts  and 
said  plaintiffs,  respectively,  sustained  damages  ac- 
cordingly, none  of  which  damage  has  been  paid.  The 
exact  amount  that  plaintiffs  were  damaged,  as  afore- 
said, can  only  be  determined  by  an  accounting  in  that 
defendant  has  refused  all  requests  and  demands  of 
plaintiffs  for  information  on  which  plaintiffs  could 
determine  and  could  herein  plead  the  specific  amounts 
due  to  plaintiffs.  Plaintiffs  are  entitled  by  virtue  of 
paragraph  15  of  the  anti-trust  laws  of  the  United 
States  (15  U.S.C.  Sec.  15)  to  have  such  damages 
trebled. 
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XX. 

By  reason  of  the  foregoing  acts  of  the  defendant 
and  its  said  conspirators,  interstate  commerce  in 
sugar  was  illegally  restrained,  competition  therein 
was  not  only  substantially  lessened  but  was  de- 
stroyed, the  price  of  sugar  beets  was  illegally  fixed, 
and  an  illegal  monopoly  was  established,  all  in  viola- 
tion of  the  anti-trust  laws  of  the  United  States,  to 
the  damage  of  plaintiffs  as  aforesaid. 

XXI. 

Plaintiffs,  in  order  to  enforce  their  rights  against 
defendant,  employed  the  services  of  attorneys  at  law 
and,  under  the  anti-trust  laws  of  the  United  States 
(15  U.S.C.  Sec.  15),  are  entitled  to  reasonable  at- 
torneys' fees,  the  amount  of  which  will  depend  upon 
the  amount  of  work  necessary  to  be  performed 
herein  by  said  attorneys.  [15] 

XXII. 

From  October  10,  1942,  to  June  30,  1945,  the  stat- 
ute of  limitations  applicable  to  the  within  set  forth 
violations  of  the  anti-trust  laws  of  the  United  States 
was  suspended  by  reason  of  the  amendment  of  16 
U.S.C.  Sec.  16,  passed  October  10,  1942  (Acts  of 
Congress  October  10,  1942,  Ch.  589;  56  Stat.  781, 
U.S.C.  1940  ed..  Sup.  IV,  p.  185 ;  15  U.S.C.A.  1944 
Cum.  An.  P.  P.  Title  15,  Sec.  16,  p.  76),  which  was 
in  full  force  and  effect  between  October  10,  1942 
and  June  30,  1945. 

And  As  a  Second  Count,  plaintiff  Mandeville 
Island  Farms,  Inc.,  alleges: 
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XXIII. 

The  ground  upon  which  the  jurisdiction  of  the 
court  depends  is  diversity  of  citizenship. 

XXIV. 

Plaintiff  refers  to  Pars.  II,  III,  IV,  V,  VI,  VII, 
VIII,  IX,  X,  and  subpar.  e  of  Par.  XI  hereof  and 
incorporates  the  same  herein  by  reference  as  though 
here  set  forth  in  full. 

XXV. 

Plaintiff  refers  to  Par.  XVII  hereof  and  incor- 
porates the  same  herein  by  reference  as  though  here 
set  forth  in  full. 

XXVI. 

Commencing  the  latter  part  of  December,  1940, 
and  continuing  until  March,  1941,  the  price  of  raw 
sugar  increased  in  value  by  the  amount  of  approxi- 
mately 75c  per  100  lbs.  and  remained  at  said  higher 
prices  or  even  still  higher  prices  for  many  months 
thereafter.  Said  plaintiff  Mandeville  Island  Farms, 
Inc.  is  informed  and  believes  and,  upon  such  in- 
formation and  belief,  alleges  that  defendant,  instead 
of  selling  said  sugar  at  the  higher  prices  that  pre- 
vailed subsequent  to  April  1,  1941,  retained  most  of 
it  and  sold  it  subsequent  to  August  31,  1941,  at  the 
high  prices  then  prevailing.  Defendant  did  not  ac- 
count to  nor  pay  said  plaintiff  the  price  provided  [16] 
for  in  the  contract  for  said  sugar  but,  instead,  de- 
fendant determined  the  price  to  be  paid  said  plain- 
tiff for  said  sugar,  not  upon  the  prices  actually  re- 
ceived for  the  sugar  manufactured  from  sugar  beets 
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produced  by  plaintiff  and  other  growers  during  the 
crop  season  of  1940  and  delivered  during  said  crop 
season  under  said  standard  form  of  contract  but 
used  the  prices  obtained  for  sugar  sold  from  August 
1,  1940  to  August  31,  1941,  regardless  of  when  the 
sugar  then  sold  w^as  produced  or  manufactured.  Said 
sales  consisted  mainly  of  sugar  on  hand  and  in  stor- 
age August  1,  1940  and  which  was  grown  and  de- 
livered in  previous  crop  seasons  and  which  was  sold 
by  said  defendant  and  the  other  manufacturers  at 
the  lower  prices  that  prevailed  from  August  1,  1940 
to  December  31, 1940,  instead  of  at  the  higher  prices 
that  prevailed  when  the  1940  sugar  was  actually  sold. 
Said  plaintiff  is  informed  and  believes  and,  upon 
such  information  and  belief,  alleges  that  defendant, 
and  the  other  manufacturers,  well  knowing  that  the 
price  of  sugar  would  rise  prior  to  January  1,  1941, 
made  various  sales  prior  thereto  after  it  and  they 
had  such  knowledge  to  various  purchasers  so  that 
the  purchasers  would  reap  the  profits  resulting  from 
the  increased  price  which  defendant  and  said  other 
corporations  knew"  was  about  to  occur,  at  the  expense, 
detriment  and  loss  of  said  plaintiff  and  other  grow- 
ers under  like  contracts. 

XXII. 

Defendant  has  paid  to  said  plaintiff  the  sum  of 
$102,767.13  for  25,430.3  tons  of  sugar  beets  of  15.55% 
average  sugar  content,  delivered  by  said  plaintiff  to 
defendant  and  accepted  by  defendant  from  plaintiff 
under  said  standard  contract  for  the  1940  season. 
Said  payment,  however,  was,  as  aforesaid,  based  not 
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upon  the  sales  of  the  sugar  manufactured  from  sugar 
beets  grown  and  delivered  during  the  1940  crop 
season,  but  upon  the  sales  made  during  the  1940 
season,  regardless  of  when  the  beets  were  grown  and 
delivered  and  regardless  of  when  the  sugar  was 
manufactured.  Plaintiff  is  informed  and  believes 
and,  upon  such  information  and  belief,  alleges  that 
said  [17]  sales  were  composed  mainly  of  sugar  manu- 
factured previous  to  the  1940  season  from  beets  not 
produced  or  delivered  during  the  1940  season. 

XXIV. 

Heretofore  said  plaintiff  made  written  demand 
upon  defendant  that  it  furnish  plaintiff  an  account- 
ing showing  the  average  net  returns  from  the  sugar 
manufactured  from  sugar  beets  produced  and  deliv- 
ered during  the  1940  season,  but  defendant  has  re- 
fused to  and  will  not  furnish  and  has  not  furnished 
any  such  accounting  and  plaintiff  has  no  way  or 
means  other  than  by  an  accounting  suit  to  secure  such 
information.  Said  plaintiff  is  informed  and  believes 
and,  upon  such  information  and  belief,  alleges  that 
if  plaintiff  were  paid  upon  the  average  net  returns 
of  sales  of  sugar  manufactured  from  beets  delivered 
during  the  1940  season,  plaintiff  would  be  entitled 
to  receive  under  said  contract  at  least  $30,000  more 
than  plaintiff  did  receive. 

XXV. 

In  addition  to  accounting  to  and  paying  said 
plaintiff  on  the  wrong  basis  as  hereinabove  set  forth, 
defendant  did  not  sell  the  sugar  produced  from  the 
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1940  crop  at  the  best  price  obtainable  but  sacrificed 
the  same  as  aforesaid.  Said  plaintiff  is  informed  and 
believes  and,  upon  such  information  and  belief,  al- 
leges that  had  defendant  sold  said  sugar  at  the  best 
price  obtainable  instead  of  sacrificing  the  same  as 
aforesaid,  plaintiff  would  have  been  entitled  under 
said  contract  to  receive  at  least  $10,000.00  more  than 
plaintiff  did  receive.  The  exact  amount  of  this  dam- 
age can  only  be  ascertained  by  an  accounting  as 
the  figures  therein  involved  are  particularly  within 
the  knowledge  of  and  shown  by  the  records  of  de- 
fendant. 

XXVI. 

In  addition  to  the  accounting  to  and  paying  plain- 
tiff upon  the  wrong  basis  as  hereinabove  set  forth, 
defendant,  in  arriving  at  the  net  return  for  sugar 
sold  during  the  crop  season  of  1940,  charged  as  ex- 
penses various  improper  amounts  which  should  not 
have  been  [18]  charged  and  which  defendant  was  not 
entitled  to  charge,  including  the  following: 

(a)  Insurance  on  stored  raw  sugar  from  previous 
years'  crops. 

(b)  Personal  property  taxes  on  stored  sugar  from 
previous  years'  crops. 

(c)  Cost  of  reconditioning  stored  sugar  from  pre- 
vious years'  crops  that  needed  reconditioning  be- 
cause of  the  long  length  of  time  it  has  been  stored 
instead  of  being  sold. 

Said  plaintiff  does  not  know  the  amount  of  such 
items  as  the  same  were  lumped  with  other  items  in 
the  accounting  furnished  by  defendant  to  plaintiff. 
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Said  matters  are  particularly  within  defendant's 
knowledge.  An  accounting  thereof  has  been  requested 
by  plaintiff  of  defendant  but  the  same  has  been  re- 
fused and  has  not  been  furnished.  Plaintiff  is  in- 
formed and  believes  and,  upon  said  information  and 
belief,  alleges  that  had  these  improper  items  not 
been  included,  plaintiff  would  have  been  entitled  to 
receive  and  there  would  have  been  due  to  plaintiff 
the  additional  sum  of  at  least  $5,000.00. 

XXVII. 

(a)  In  addition  to  accounting  to  and  paying  said 
plaintiff  on  the  WTong  basis  as  hereinabove  set  forth, 
the  defendant  calculated  the  amount  to  be  paid  by 
plaintiff  upon  an  incorrect  basis  and  not  the  basis 
provided  for  in  the  contract.  The  sum  of  $102,767.13 
paid  to  plaintiff  as  aforesaid,  was  based  upon  25,430.3 
tons  of  beets  of  an  average  sugar  content  of  15.55% 
and  upon  an  alleged  net  return  per  100  lbs.  of  sugar 
of  $3,160.  In  arriving  at  said  siun  of  $102,767.13,  de- 
fendant erroneously  and  contrary  to  said  agreement 
took  an  intermediate  sugar  price  of  $4.04.  The  inter- 
mediate sugar  price  arrived  at  by  correct  arith- 
metical calculations  under  the  contract  (assuming 
that  $3,160  was  correct)  would  be  $4.04272  instead 
of  $4.04.  As  a  result,  defendant  underpaid  said  plain- 
tiff $.00272  per  ton,  or  a  total  of  $69.27,  assuming 
that  the  net  return  per  100  lbs.  of  sugar  was  $3,160. 

(b)  Furthermore  defendant  calculated  the  amount 
to  be  paid  said  plaintiff  Mandeville  Island  Farms, 
Inc.  for  the  1940  crop  upon  the  said  schedule  set 
forth  in  the  standard  contract  and  not  upon  the  said 
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schedules  set  forth  in  the  said  determination  of  the 
Secretary  of  Agriculture.  Beets  of  a  sugar  content 
of  15.55%,  made  into  sugar  which  returned  an  aver- 
age of  $3,160  per  100  lbs.  to  the  manufacturer  would 
l^ay  the  grower  $4,255  a  ton,  under  the  said  deter- 
mination schedules  instead  of  $4.04  a  ton  under  the 
standard  contract  schedule,  a  difference  of  21  cents 
a  ton  or  $5,467.52  on  25,430.3  tons,  which  sum  is  due 
and  unpaid  to  said  plaintiff  in  addition  to  the  other 
sums  herein  referred  to. 

And  As  a  Third  Count,  plaintiff  Roscoe  C.  Zucker- 
man  alleges: 

XXVIII. 

The  ground  upon  which  the  jurisdiction  of  the 
court  depends  is  diversity  of  citizenship. 

XXIX. 

Said  plaintiff  refers  in  Pars.  II,  III,  IV,  V,  VI, 
VII,  VIII,  IX,  X  and  subpar.  e  of  Par.  XI  hereof 
and  incorporates  the  same  herein  by  reference  as 
though  here  set  forth  in  full. 

XXX. 

Said  plaintiff  refers  to  Par.  XVIII  hereof  and  in- 
corporates the  same  herein  by  reference  as  though 
here  set  forth  in  full. 

XXXI. 

On  January  1,  1942,  the  price  of  raw  sugar  in- 
creased substantially  in  price,  and  during  the  month 
of  April,  1942,  the  price  of  sugar  again  increased 
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substantially  in  price  and  remained  at  said  higher 
price  for  many  months  thereafter.  Said  plaintiff  is 
infoiTned  and  believes  and,  upon  said  information 
and  belief,  alleges  that  defendant,  instead  of  selling 
said  sugar  on  or  before  August  31,  1942,  at  the  high 
prices  that  prevailed  from  April  until  August,  1942, 
sold  but  little  of  it  and  retained  most  of  it  and  sold  it 
subsequent  to  [20]  August  31, 1942,  at  the  high  prices 
then  prevailing.  Defendant  did  not  account  to  nor 
pay  said  plaintiff  the  price  provided  for  in  the  con- 
tract for  said  sugar  but,  instead,  defendant  deter- 
mined the  price  to  be  paid  said  plaintiff  for  said 
sugar,  not  upon  the  prices  actually  received  for  the 
sugar  manufactured  from  sugar  beets  produced  by 
plaintiff  and  other  growers  during  the  crop  season 
of  1941  and  delivered  during  said  crop  season  under 
said  contract,  but  used  the  prices  obtained  for  sugar 
sold  from  August  1,  1941  to  August  31,  1942,  re- 
gardless of  when  the  sugar  then  sold  was  produced 
or  manufactured.  Said  sales  consisted  mainly  of 
sugar  on  hand  and  in  storage  August  1,  1941  and 
which  was  grown  and  delivered  in  previous  crop 
seasons  and  which  was  sold  at  the  lower  prices  that 
prevailed  from  August  1, 1941  to  December  31,  1941, 
instead  of  at  the  higher  prices  that  prevailed  when 
the  1941  sugar  was  actually  sold.  Said  plaintiff  is 
informed  and  believes  and,  upon  such  information 
and  belief,  alleges  that  defendant  and  the  other  sugar 
manufacturers,  well  knowing  that  the  price  of  sugar 
would  rise  on  January  1,  1942,  made  various  sales 
prior  thereto  after  it  had  such  knowledge  to  various 
purchasers  so  that  the  purchasers  would  reap  the 
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profits  resulting  from  the  increased  price  which  de- 
fendant knew  was  about  to  occur,  at  the  expense, 
detriment  and  loss  of  said  plaintiff  and  other  grow- 
ers under  like  contracts. 

XXXII. 

Defendant  has  paid  to  said  plaintiff  the  sum  of 
$74,794.76  for  14,144.7  tons  of  sugar  beets  of  15.47% 
average  sugar  content,  delivered  by  said  plaintiff  to 
defendant  and  accepted  by  defendant  from  plaintiff' 
under  said  standard  contract  for  the  1941  season. 
Said  payment,  however,  was,  as  aforesaid,  based  not 
upon  the  sales  of  the  sugar  manufactured  from  sugar 
beets  grown  and  delivered  during  the  1941  crop  sea- 
son, but  upon  the  sales  made  during  the  1941  season, 
regardless  of  when  the  beets  were  grown  and  de- 
livered and  regardless  of  when  the  sugar  was  manu- 
factured. Plaintiff  is  informed  and  [21]  believes  and, 
upon  such  information  and  belief,  alleges  that  said 
sales  were  composed  mainly  of  sugar  manufactured 
previous  to  the  1941  season  from  beets  not  produced 
or  delivered  during  the  1941  season. 

XXXIII. 

Heretofore  said  plaintiff  made  written  demand 
upon  defendant  that  it  furnish  plaintiff  an  account- 
ing showing  the  average  net  returns  from  the  sugar 
manufactured  from  sugar  beets  produced  and  de- 
livered during  the  1941  season,  but  defendant  has 
refused  to  and  will  not  furnish  and  has  not  furnished 
any  such  accounting  and  plaintiff  has  no  way  or 
means  other  than  by  an  accounting  suit  to  secure  such 
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information.  Said  plaintiff  is  informed  and  believes 
and,  upon  such  information  and  belief,  alleges  that 
if  plaintiff  were  paid  upon  the  average  net  returns 
of  sales  of  sugar  manufactured  from  beets  delivered 
during  the  1941  season,  plaintiff  would  be  entitled  to 
receive  under  said  contract  at  least  $30,000  more  than 
plaintiff  did  receive. 

XXXIV. 

In  addition  to  accounting  to  and  paying  said  plain- 
tiff on  the  wrong  basis  as  hereinabove  set  forth,  de- 
fendant did  not  sell  the  sugar  produced  from  the 
1941  crop  at  the  best  price  obtainable  but  sacrificed 
the  same  as  aforesaid.  Said  plaintiff  is  informed  and 
believes  and,  upon  such  information  and  belief,  al- 
leges that  had  defendant  sold  said  sugar  at  the  best 
price  obtainable  instead  of  sacrificing  the  same  as 
aforesaid,  plaintiff  would  have  been  entitled  under 
said  contract  to  receive  at  least  $10,000.00  more  than 
plaintiff  did  receive.  The  exact  amount  of  this  dam- 
age can  only  be  ascertained  by  an  accounting  as  the 
figures  therein  involved  are  particularly  within  the 
knowledge  of  and  shown  by  the  records  of  defendant. 

XXXV. 

In  addition  to  the  accounting  to  and  paying  plain- 
tiff upon  the  wrong  basis  as  hereinabove  set  forth, 
defendant,  in  arriving  at  the  net  return  for  sugar  sold 
during  the  crop  season  of  1941,  charged  [22]  as  ex- 
penses various  improper  amounts  which  should  not 
have  been  charged  and  which  defendant  was  not  en- 
titled to  charge,  including  the  following: 
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(a)  Insurance  on  stored  raw  sugar  from  previous 
years'  crops. 

(b)  Personal  property  taxes  on  stored  sugar  from 
previous  years'  crops. 

(c)  Cost  of  reconditioning  stored  sugar  from  pre- 
vious years'  crops  that  needed  reconditioning  be- 
cause of  the  long  length  of  time  it  has  been  stored 
instead  of  being  sold. 

Said  plaintiff  does  not  know  the  amount  of  such 
items  as  the  same  were  lumped  with  other  items  in 
the  accounting  furnished  by  defendant  to  plaintiff. 
Said  matters  are  particularly  within  defendant's 
knowledge.  An  accounting  thereof  has  been  requested 
by  plaintiff  of  defendant  but  the  same  has  been  re- 
fused and  has  not  been  furnished.  Plaintiff  is  in- 
formed and  believes  and,  upon  such  information  and 
belief,  alleges  that  had  these  improper  items  not  been 
included,  plaintiff  would  have  been  entitled  to  re- 
ceive and  there  would  have  been  due  to  plaintiff  the 
additional  sum  of  at  least  $5,000.00. 

XXXVI. 

(a)  In  addition  to  accounting  to  and  paying  said 
plaintiff  on  the  wrong  basis  as  hereinabove  set  forth, 
the  defendant  calculated  the  amount  to  be  paid  to 
plaintiff  upon  an  incorrect  basis  and  not  the  basis 
provided  for  in  the  contract.  The  sum  of  $74,794.76 
paid  to  plaintiff  as  aforesaid,  was  based  upon  14,144.7 
tons  of  beets  of  an  average  sugar  content  of  15.47% 
and  upon  an  alleged  net  return  per  100  lbs.  of  sugar 
of  $3,950.  In  arriving  at  said  siun  of  $74,794.76,  de- 
fendant erroneously  and  contrary  to  said  agreement 
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took  an  intermediate  sugar  price  of  $5.29.  The  in- 
termediate sugar  price  arrived  at  by  correct  arith- 
metical calculations  under  the  contract  (assmning 
that  $3,950  was  correct)  would  be  $5.32128  instead 
of  $5.29.  As  a  result,  defendant  underpaid  said  plain- 
tiff $.03128  per  ton,  or  a  total  of  $442.45,  assuming 
that  the  net  return  per  100  lbs.  of  sugar  was  $3,950. 

(b)  Furthermore,  defendant  calculated  the  amount 
to  be  paid  said  plaintiff  Roscoe  Zuckerman  for  the 
1941  crop  upon  the  said  schedules  set  forth  in  the 
standard  contract  and  not  upon  the  said  schedules 
set  forth  in  the  said  determination  of  the  Secretary 
of  Agriculture.  Beets  of  sugar  content  of  15.47% 
made  into  sugar  which  returned  on  an  average  $3,950 
per  100  lbs.  to  the  manufacturer  would  pay  the 
grower  $5.46048  a  ton  under  the  said  determination 
schedule  instead  of  $5.29  as  paid  by  defendant  to 
plaintiff,  a  difference  of  $.17048  a  ton  or  $2,411.39  on 
14,144.7  tons,  which  siun  is  due  and  unpaid  to  said 
plaintiff  in  addition  to  the  other  sums  referred  to 
herein. 

Wherefore,  plaintiffs  pray  judgment  against  de- 
fendant as  follows : 

1.  That  defendant  be  required  to  account  to  plain- 
tiffs in  connection  with  all  sugar  beets  delivered  by 
plaintiffs  to  defendant  during  the  crop  years  1939, 
1940,  and  1941,  and  for  all  sugar  manufactured  there- 
from and  sold  by  said  defendant. 

2.  That  plaintiff  Mandeville  Island  Farms,  Inc. 
have  judgment  for  the  sum  found  to  be  due  it  by 
said  accounting  and  that  the  amount  so  found  due  be 
trebled. 
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3.  That  plaintiff  Roscoe  C.  Zuckerman  have  judg- 
ment for  the  suni  found  to  be  due  him  by  said  ac- 
counting and  that  the  amount  so  found  due  be 
trebled. 

4.  That  plaintiff  Mandeville  Island  Farms,  Inc. 
have  judgment  against  the  defendant  for  $345,043.80 
with  interest  from  August  31,  1941,  together  v^ith 
attorney  fees  in  such  sum  as  the  court  may  deem 
reasonable. 

5.  That  plaintiff  Roscoe  C.  Zuckerman  have  judg- 
ment against  the  defendant  for  $112,192.14  v^^ith  in- 
terest from  August  31,  1941,  together  with  attorney 
fees  in  such  sum  as  the  court  may  deem  reasonable. 

6.  That  plaintiff  Mandeville  Island  Farms,  Inc. 
have  judgTnent  against  the  defendant  for  the  sum  of 
$50,536.79  u])on  the  second  count,  [24]  together  with 
interest  thereon  from  August  31,  1941. 

7.  That  plaintiff  Roscoe  C.  Zuckerman  have  judg- 
ment against  the  defendant  for  the  sum  of  $47,853.64 
upon  the  third  count,  together  with  interest  thereon 
from  August  31,  1942. 

8.  That  plaintiffs  have  judgment  for  their  costs 
herein  involved  and  attorney  fees. 

9.  That  plaintiffs  have  such  other  and  further  re- 
lief as  may  be  fit  and  proper  in  the  premises. 

/s/  WOOD,  CRUMP,  ROGERS  and 
ARNDT, 
/s/  By    STANLEY  M.  ARNDT, 

Attorneys  for  Plaintiffs. 

Acknowledgment  of  service. 
[Endorsed]  :   Filed  July  30,  1945.  [25] 
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[^fitk'  ui*  District  Court  and  Cause  No.  4()4:].] 

NOTICE  OF  MOTION  TO  DISMISS  OR  IN 
THE  ALTERNATIVE  TO  STRIKE  FROM 
COMPLAINT  OR  FOR  A  MORE  DEFINITE 
STATEMENT  OR  FOR  A  BILL  OF  PAR- 
TICULARS 

To  Plaintiffs  in  the  Above  Entitled  Action  and  to 
Messrs.  Wood,  Crump,  Rogers  and  Arndt,  Their 
Attorneys : 

Please  Take  Notice  that  defendant  above  named 
v^ill,  on  Monday,  October  1,  1945,  at  the  hour  of 
10:00  o'clock  a.m.,  or  as  soon  thereafter  as  counsel 
may  be  heard,  move  the  above  entitled  court,  in 
Court  Room  No.  6  thereof,  in  the  United  States  Court 
House  and  Post  Office  Building,  Los  Angeles,  the 
Honorable  Ben  Harrison,  Judge  Presiding,  as  fol- 
lows: 

1.  To  dismiss  the  action  because  the  complaint 
fails  [26]  to  state  a  claim  against  defendant  upon 
which  relief  can  be  granted. 

2.  To  dismiss  the  first  count  attempted  to  be  set 
forth  in  said  complaint  because  the  same  fails  to 
state  a  claim  against  defendant  upon  v^hich  relief 
can  be  granted. 

3.  To  dismiss  said  first  count  because  the  same 
fails  to  state  a  claim  against  defendant  upon  which 
relief  can  be  granted  under  the  anti-trust  laws  of 
the  United  States,  or  any  thereof. 

4.  To  dismiss  said  first  count  because  the  same  is 
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barred  by  the  provisions  of  Section  359  of  the  Code 
of  Civil  Procedure  of  California. 

5.  To  dismiss  the  second  count  attempted  to  be  set 
forth  in  said  complaint  because  the  same  fails  to 
state  a  claim  against  defendant  upon  which  relief 
can  be  granted. 

6.  To  dismiss  the  third  count  attempted  to  be  set 
forth  in  said  complaint  because  the  same  fails  to 
state  a  claim  against  defendant  upon  which  relief 
can  be  granted. 

7.  In  the  alternative,  and  in  the  event  the  above 
motion  to  dismiss  are  for  any  reason  denied,  to  strike 
from  the  complaint,  because  immaterial,  the  follow- 
ing parts  or  portions  thereof: 

(a)  The  whole  of  paragraph  numbered  VIII, 
pages  5,  6. 

(b)  The  whole  of  paragraph  number  X,  page  7. 

(c)  That  part  of  paragraph  niunbered  XI  appear- 
ing on  page  10  thereof  and  reading  as  follows : 

''The  reasonable  price  for  sugar  beets  for  the 
crop  years  1940  and  1941  were  as  determined  by 
the  Secretary  of  Agriculture  and  set  forth  in 
paragraph  VIII  hereof." 

(d)  The  whole  of  paragraph  numbered  XV,  pages 
11,  12. 

(e)  The  whole  of  subparagraph  b  of  paragraph 
numbered  XXVII,  appearing  on  page  19  thereof. 

(f)  The  whole  of  subparagraph  b  of  paragraph 
numbered  XXXVI,  appearing  on  page  23  thereof. 
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8.  In  the  alternative,  and  in  the  event  the  above 
motions  to  dismiss  are  for  any  reason  denied,  for 
a  more  definite  statement  or  for  a  bill  of  particulars 
to  enable  defendant  properly  to  prepare  its  respon- 
sive pleading  and  to  prepare  for  trial.  The  defects 
complained  of  and  the  details  desired  are  as  follows : 

(a)  The  failure  to  specify  the  facts,  if  any,  war- 
ranting the  conclusion  of  the  pleader  expressed  in 
paragraph  numbered  VII  on  pages  7-8  that  the  pur- 
pose of  the  alleged  conspiracy  referred  to  in  said 
paragraph  was  "to  unlawfully  monopolize  and  re- 
strain commerce  in  sugar  and  sugar  beets  among  the 
several  states"  or  "to  unlawfully  fix  prices  to  be 
paid  the  growers  of  sugar  beets"  or  that  the  activities 
complained  of  were  ' '  all  in  violation  of  the  anti-trust 
laws  of  the  United  States." 

(b)  The  failure  to  specify  the  facts,  if  any,  war- 
ranting the  conclusion  of  the  pleader  expressed  in 
paragraph  numbered  XIII  on  pages  10-11,  that  as 
"a  direct,  expected  and  planned  result  of  said  con- 
spiracy, the  free  and  natural  flow  of  commerce  [28] 
in  interstate  trade  was  intentionally  hindered  and  ob- 
structed." 

(c)  The  failure  to  specify  how,  or  in  what  man- 
ner or  to  what  extent,  or  with  reference  to  what 
commodity,  if  any,  the  free  and  natural  flow  of  com- 
merce in  interstate  trade  was  intentionally  or  other- 
wise hindered  or  obstructed,  as  alleged. 

(d)  The  failure  to  specify  any  facts  warranting 
the  inference  or  finding  that  the  activities   com- 
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plained  of  in  any  way  restrained  or  otherwise  af- 
fected interstate  commerce. 

(e)  The  faikire  to  specify  any  facts  warranting 
the  inference  or  finding  that  the  damages  assertodly 
suffered  by  plaintiffs  or  either  of  them,  resulted 
proximately  or  at  all  from  any  act  or  acts  prohibited 
by  the  anti-trust  laws  of  the  United  States. 

Said  latter  motion  will  be  made  upon  the  ground 
that  none  of  the  foregoing  matters  are  alleged  with 
sufficient  definiteness  or  particularity  to  enable  de- 
fendant properly  to  prepare  its  responsive  pleading 
or  to  prepare  for  trial. 

In  order  to  facilitate  the  presentation,  considera- 
tion and  discussion  of  the  foregoing  motions,  and 
inasmuch  as  defendant  does  not  understand  that 
there  is  any  controversy  between  the  parties  as  to 
form  or  terminology  of  the  standard  form  contracts 
referred  to  in  the  complaint,  there  are  hereunto  an- 
nexed, marked  respectively  Exhibits  A,  B,  and  C 
and  made  a  part  hereof,  specimens  of  the  same  for 
the  crop  years  1939,  1940  and  1941. 

Dated:    September  15,  1945. 

O'MELVENY  &  MYERS, 

PIERCE  WORKS,  JOHN  WHYTE, 

/s/  By   PIERCE  WORKS, 

Attorneys  for  Defendant.  [29] 
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MEMORANDUM  OF  POINTS  AND 
AUTHORITIES 

I.  Motion  to  Dismiss — Count  I 

1.  The  primary  question  ijresented  is  whether  or 
not,  assuming  for  the  purposes  of  the  motion  the 
existence  of  the  conspiracy  alleged,  such  conspiracy 
had  the  purpose  or  effect  of  supi^ressing  or  restrain- 
ing competition  in  interstate  commerce  either  by 
monopolying  the  supply  of  an  interstate  commodity, 
or  controlling  its  price,  or  otherwise  controlling  the 
market  to  the  detriment  of  purchasers  or  consumers 
of  such  commodity. 

2.  A  subordinate  question  is  whether  or  not  the 
damages  asserted  by  plaintiffs  resulted  naturally  and 
proximately  from  any  act  or  acts,  such  as  above  out- 
lined, prohibited  by  the  anti-trust  laws. 

A.  The  Commodities  Involved 

3.  The  commodities  involved  are  sugar  and  sugar 
beets.  Plaintiffs  are  sugar  beet  growers;  defendant 
is  a  purchaser  and  processor  of  the  beets,  from  which 
it  manufactures  beet  sugar.  The  sugar,  after  its 
manufacture,  moves  in  interstate  commerce;  the 
sugar  beets,  it  is  important  to  note,  do  not.  They  are 
grown,  harvested,  delivered  to  defendant  and  pro- 
cessed by  the  defendant  into  sugar  wholly  within  the 
boundaries  of  the  State  of  California. 

Complaint,  Par.  V  (a),  p.  3.  [30] 

B.  Nature  and  Alleged  Results  of  the  Asserted 
Conspiracy  or  Combination 

4.  Apparently  due  to  the  fact  that  there  are  no 
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other  beet  sugar  manufacturers  in  California  north 
of  the  36th  parallel  (which  roughly  approximates 
the  northern  boundary  line  of  San  Luis  Obispo, 
Kern  and  San  Bernardino  Counties)  it  is  charged 
that  defendant  and  two  other  processors  have  a 
monopoly  as  to  the  manufacture  of  sugar  in  that 
area.  The  complaint  then  charges  a  conspiracy,  as- 
sertedly  to  unlawfully  monopolize  and  restrain  trade 
and  commerce  in  sugar  and  sugar  beets  among  the 
several  states  and  to  unlawfully  fix  prices  to  be  paid 
the  growers  of  sugar  beets,  all,  it  is  said,  in  violation 
of  the  anti-trust  laws  of  the  United  States  by  agree- 
ing to  do  and  doing  the  following  enumerated  overt 
acts  during  the  crop  years  1939,  1940  and  1941 : 

(1)  Ceasing  to  compete  against  each  other  as 
to  the  price  to  be  paid  the  beet  growers; 

(2)  Paying  the  same  price  to  all  beet  growers 
for  their  beets,  determining  the  price  upon  the 
average  net  returns  to  the  manufacturers  from 
the  sugar  manufactured  by  them ; 

(3)  Failing  to  compete  as  to  the  efficiency  of 
their  respective  sales  and  manufacturing  or- 
ganizations; whereby,  regardless  of  the  price  at 
which  sugar  was  sold,  all  growers  were  paid  the 
same  price  for  their  beets. 

(4)  Refusing  to  buy  beets  from  any  grower 
unless  he  signed  a  standard  form  contract  iden- 
tical in  terms  with  those  of  the  other  two  manu- 
facturers. (See  Exhibits  A,  B  and  C  hereunto 
attached.)  [31] 
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(5)  Paying  all  beet  growers  upon  the  average 
net  return  basis  mentioned  above  in  subpara- 
graph (2)  instead  of  upon  the  reasonable  price 
as  determined  by  the  Secretary  of  Agriculture 
under  the  Sugar  Act  (7  U.S.C.  1131)  thereby 
depriving  the  growers  of  the  reasonable  value 
of  their  beets. 

Complaint,  Pars.  V(b)  ;  XI,  pp.  3-4,  7-10. 

5.  As  a  result  of  the  asserted  conspiracy,  it  is  said 
that  the  members  thereof  failed  to  compete  as  to 
efficiency  in  their  various  departments  whereby  they 
received  less  in  sales  returns  and  incurred  more  ex- 
pense, wherefore  plaintiffs  did  not  receive  the  rea- 
sonable value  of  their  beets.  It  is  further  said  that 
the  free  flow  of  interstate  commerce  was  thereby 
hindered  and  obstructed,  competition  was  frustrated 
and  the  net  effect  was  as  if  the  three  manufacturers 
were  in  reality  one,  without,  however,  the  efficiency 
that  consolidation  into  one  corporation  would  bring. 

Complaint,  Par.  (numbered)  VII,  XIII,  pp. 
10-11. 

6.  At  this  point  it  is  material  to  point  out  that  the 
gist  of  the  asserted  conspiracy  relates  solely  to  an 
asserted  fixing  of  the  price  of  sugar  beets,  which  are 
bought  and  sold  solely  in  intra-state  commerce.  The 
complaint  of  these  plaintiffs  amounts  to  no  more 
than  an  assertion  that  because  of  this,  they  were  de- 
prived of  the  reasonable  value  of  their  sugar  beets. 
At  the  same  time,  it  is  equally  worthy  of  note  that 
the  complaint  does  not  even  pretend  to  allege  that 
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any  of  the  acts  assertedly  done  or  omitted  to  be  done 
by  the  alleged  conspirators  in  any  way  affected  the 
free  flow  in  interstate  commerce  of  the  sugar  manu- 
factured from  these  beets,  either  by  way  of  affecting- 
its  price,  or  the  available  supply  thereof  in  inter- 
state commerce,  or  otherwise.  In  this  regard  par- 
ticular emphasis  should  be  laid  on  the  allegation  in 
paragraph  XI (c)  page  8,  that  regardless  of  the  price 
at  which  the  sugar  was  sold,  the  beet  grower  received 

the  same  price.  This  is  an  outright  admission  that 
the  asserted  conspiracy  in  no  way  affected  the  only 
commodity  entering  the  flow  of  interstate  commerce. 

C.  Applicable  Principles  of  Law 

7.  In  order  to  state  a  cause  of  action  under  the 
anti-trust  laws,  it  is  necessary  to  show  that  the  ac- 
tivities complained  of  either  had  or  were  intended  to 
have  a  direct  effect  upon  prices  of  the  interstate 
commodity — here  sugar,  as  distinguished  from  the 
sugar  beets — or  otherwise  to  deprive  purchasers  or 
consumers  of  the  sugar  of  the  advantages  which  they 
would  derive  from  free  competition;  and  no  such 
showing  has  been  made. 

Apex  Hosiery  Co.  v.  Leader,  310  U.S.  469, 

500-502. 
Chicago  Board  of  Trade  v.  U.  S.,  246  U.S. 

231,  238. 
U.  S.  V.  U.  S.  Steel  Co.,  251  U.S.  417. 
U.  S.  V.  International  Harvester  Co.,  224  U.S. 

693. 
Appalachian  Coals  v.  U.  S.,  288  U.S.  344,  375. 
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8.  The  production  and  manufacture  of  goods  or 
commodities  is  not  commerce,  nor  does  the  fact  that 
the  same  are  intended  to  be  shipped  in  interstate 
commerce  after  their  manufacture  make  them  a  part 
thereof.  Interstate  Commerce  begins  by  the  actual 
delivery  of  the  manufactured  commodity — here  the 
sugar — to  a  carrier  for  transportation  or  the  actual 
commencement  of  its  transfer  to  another  state.  [33] 

Hopkins  v.  U.  S.,  171  U.S.  578,  588,  591-592. 
United  Mine  Workers  of  America  v.  Coronado 

Coal  Co.,  259  U.S.  344,  407-8,  410-13. 
United    Leather    Workers    v.    Herkert    etc. 

Trunk  Co.,  265  U.S.  457,  471. 
Industrial  Assn.  v.  U.  S.,  268  U.S.  64,  82. 
Levering  &  Garrigues  Co.  v.  Morrin,  289  U.S. 

103,  107. 
Hammer  v.  Dagenhart,  247  U.S.  251. 
D.  L.  &  W.  R.R.  Co.  V.  Yurkonis,  238  U.S.  439. 
Coe  V.  Errol,  116  U.S.  517,  525,  528. 
Kidd  V.  Pearson,  128  U.S.  1. 
Capital  City  Dairy  Co.  v.  Ohio,  183  U.S.  238, 

245. 
McCluskey  v.  Marysville  &  N.  Ry.  Co.,  243 

U.S.  46. 
Arkadelphia  Co.  v.  St.  L.  S.W.  Ry.,  249  U.S. 

134. 
Crescent  Oil  Co.  v.  Mississippi,  257  U.S.  129. 

9.  The  foregoing  statements  apply  as  fully  to 
sugar  as  to  any  other  commodity.  Interstate  com- 
merce does  not  begin  until  the  sugar  is  manufactured 
and  shipped;  and  nothing  done  or  omitted  to  be 
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done  with  reference  to  the  production  or  manufac- 
ture of  the  sugar  may  be  said  to  have  the  direct 
effect  upon  commerce  condemned  by  the  anti-trust 
acts. 

IT.  S.  V.  E.  C.  Knight  Co.,  156  U.S.  1,  12,  13, 
16-17. 

Utah-Idaho  Sugar  Co.  v.  Federal  Trade  Com., 

8  Cir.  22  Fed.  (2d)  122,  125-6. 

U.  S.  V.  Great  Western  Sugar  Co.,  D.C.  Neb., 
39  Fed.  (2d)  149. 

10.  That  the  interference  with  interstate  com- 
merce condemned  by  the  anti-trust  laws  must  be 
direct  and  not  remote  or  conjectural,  is  well  settled. 

See  authorities  above ;  also 

McJunkin  v.  Richfield  Oil  Co.,  N.D.  Cal.,  33 

Fed.  Supp.  466. 
Gable  v.  Vonnegut  Mach.  Co.,  6  Cir.,  274  Fed. 

66. 
Boro  Hall  Corp.  v.  Genl.  Motors  Corp.,  D.C. 

KY.  37  Fed.  Supp.  999. 

11.  The  requirement  that  the  interference  be  direct 
and  not  remote  is  especially  necessary  where,  as  here, 
the  injury  claimed  only  relates  to  the  plaintiffs'  busi- 
ness in  its  intra-state  aspects.  An  alleged  conspiracy 
which  is  aimed  at  restraining  a  local  enterprise  and 
which  only  indirectly  or  incidentally  affects  and  re- 
strains interstate  commerce  is  not  within  the  pur- 
view of  the  anti-trust  laws. 

Foster  &  Kleiser  Co.  v.  Special  Site  Sign  Co., 

9  Cir.,  85  Fed.  (2d)  742,  753-4. 
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Abonaf  v.  J.  D.  &  A.  B.  Spreckels  Co.,  N.D. 
CaL,  26  Fed.  Siipp.  830,  833. 

Compare : 

U.  S.  V.  Patten,  226  U.S.  525. 
Field  V.  Barber  Asphalt  Paving  Co.,  194  U.S. 
618. 
Lynch  v.  Magnavox  Co.,  Inc.,  9  Cir.,  94  Fed. 
(2d)  883. 
Lipson  V.  Socony- Vacuum  Corp.,  1  Cir.,  76 
Fed.  (2d)  213. 

12.  Only  those  damages  may  be  recovered  in  an 
anti-trust  suit  which  are  the  proximate  result  of  a 
violation  of  the  anti-trust  laws.  It  is  not  enough  to 
allege  something  ostensibly  forbidden  by  those  laws 
and  claim  general  damages  arising  therefrom.  [35] 

McJunkin  v.  Richfield  Oil  Corp.,  N.D.  Cal., 

33  Fed.  Supp.  466. 
Sullivan  v.  Associated  Billposters,  B.C.  N.Y., 

272  Fed.  323. 
Westmoreland  Asbestor  Co.  v.  Johns-Mans- 

ville,  30  Red.  Supp.  389. 
Gerli  v.  Silk  Assn.,  B.C.  N.Y.,  36  Fed.  (2d) 

959. 
Twin  Ports  Oil  Co.  v.  Pure  Oil  Co.,  B.C.  Minn. 

46  Fed.  Supp.  149. 
Miller  Oil  Co.  v.  Socony- Vacuum  Oil  Co.,  37 

Fed.  Supp.  831. 

13.  Befendant  is  not  advised  as  to  whether  plain- 
tiffs intend  to  assert  that  even  though  no  violations 
of  the  anti-trust  acts  have  been  shown,  the  facts  al- 
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leged  nevertheless  state  a  claim  upon  which  relief 
could  be  granted  under  the  California  anti-monopoly 
statute.  (Cartwright  Act,  Calif.  Stats.  1907,  p.  984, 
as  amended  by  Stats.  1909,  p.  593 ;  recodified  as  Busi- 
ness and  Professions  Code  Sees.  16720-16726,  16750- 
16758.)  A  somewhat  similar  situation  was  consid- 
ered in  the  Alabama  case  of  Dothan  Oil  Mill  Co.  v. 
Espy,  127  So.  178,  which  very  closely  resembled  the 
present  case  on  the  facts.  However,  there  are  two 
sufficient  answers  to  such  a  contention. 

14.  Both  this  Court  and  the  appellate  courts  of 
California  have  held  the  Cartwright  Act  unconsti- 
tutional in  that  it  provides  no  fixed  standard  of  guilt, 
due  to  the  "reasonable  profit"  exceptions  embodied 
in  the  amendment  of  1909.  (See  Bus.  &  Prof.  Code, 
sec.  16723.) 

Blake  v.  Paramount  Pictures,  (S.D.  Cal.)  22 

Fed.  Supp.  249.  [36] 
Ward  V.  Auctioneers'  Ass'n,  67  A.C.A.  194. 
Compare : 

Cline  V.  Frink  Dairy,  274  U.S.  445. 

15.  In  any  event,  any  cause  of  action  under  the 
Cartwright  Act  for  activities  during  1939,  1940  or 
1941  were  barred  three  years  after  the  creation  of 
any  liability  thereunder. 

California  Code  of  Civil  Procedure,  Sec.  359. 

II.  Motion  to  Dismiss — Counts  II  and  III 

16.  The  questions  presented  by  Counts  II  and  III 
relate  entirely  to  the  construction  of  the  form  con- 
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tracts  between  the  parties,  Exhibits  A,  B  and  C  at- 
tached. They  are: 

(a)  Was  defendant  obligated  to  pay  x^laintiffs,  for 
beets  purchased  by  it  from  plaintiffs  during  a  par- 
ticular crop  year,  upon  the  basis  of  the  sales  of  sugar 
manufactured  from  those  particular  beets,  or  upon 
the  basis  of  sugar  sold  during  such  crop  year,  irre- 
spective of  when  the  beets  going  to  make  up  such 
sugar  were  raised? 

(b)  Was  defendant  obligated  to  sell  at  ''the  best 
price  obtainable"  or  at  current  market  prices? 

(c)  Was  defendant  justified  in  charging  against 
sales  of  sugar  during  a  current  crop  year,  in  arriv- 
ing at  its  net  return  for  such  year,  insurance,  per- 
sonal property  taxes  and  costs  of  reconditioning 
sugar  from  previous  crops  sold  during  such  crop 
year? 

(d)  May  plaintiffs  now  attack  the  final  settlement 
under  the  contracts  without  a  proper  showing  of 
either  fraud  [37]  or  mistake? 

(e)  Is  not  the  determination  of  a  reasonable  price 
for  sugar  beets  by  the  Secretary  of  Agriculture 
merely  a  condition  precedent  to  his  making  pay- 
ments under  the  Sugar  Act? 

17.  In  order  that  the  Court  may  have  before  it 
the  form  contract  upon  which  the  solution  of  these 
questions  depends,  we  have  annexed  Exhibits  A,  B, 
and  C  hereto  for  reference  in  this  connection.  It  is 
submitted  that  this  course  is  proper. 

Rules  6  (d),  7  (b),  12  (b),  43  (e). 
Weeks  v.  Bareco  Oil  Co.,  (7  Cir.)  125  Fed. 
(2)  84. 
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Victory  v.  Manning,  (3  Cir.)  128  Fed.  (2(i) 
415. 

Gallup  V.  Caldwell  (3  Cir.)  120  Fed.  (2d)  90. 
Central  Mexico  Light  &  Power  Co.  v.  Munch 

(2  Cir.)  116  Fed.  (2d)  85. 
1  Moore,  Fed.  Pr.  (1938),  p.  645,  et  seq. 
Same,  1944  Ciun.  Supp.,  p.  666,  et  seq. 

B.  Construction  of  the  Contracts 
18.  Defendant  was  obligated  under  the  contracts 
involved  to  pay  plaintiffs  upon  the  basis  of  sugar 
sold  during  a  particular  crop  year,  irrespective  of 
when  the  beets  going  to  make  up  the  same  were 
raised. 

In  this  regard  the  contracts  provide  that  the  price 
per  ton  for  beets  delivered  "hereunder"  shall  be 
determined  upon  the  average  net  returns  received 
'  *  for  sugar  manufactured  at  beet  sugar  factories  lo- 
cated in  California  north  of  the  36th  parallel,  and 
sold  during  the  period  of  twelve  months  commenc- 
ing August  1"  of  the  crop  year  involved,  and  based 
upon  the  sugar  content,  etc.  In  view  of  this  language, 
plaintiffs'  position  [38]  that  they  should  be  paid  on 
returns  from  sugar  manufactured  from  the  beets 
delivered  during  a  particular  crop  year,  irrespective 
of  when  the  same  were  manufactured  into  sugar  or 
the  sugar  sold,  plainly  is  not  tenable.  The  terms  of 
the  contract  are  clear;  the  test  is  average  net  re- 
turns from  (a)  sugar  manufactured  north  of  the 
36th  parallel,  (b)  and  sold  during  the  twelve  months' 
period  specified.  It  is  submitted  that  to  hold  other- 
wise would  be  to  rewrite  the  contract  of  the  parties. 
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19.  Sales  by  defendant  of  the  sugar  involved  at 
current  market  prices  was  a  full  compliance  with 
the  contract. 

It  is  apparent  from  the  complaint  (see  for  in- 
stance, paragraph  numbered  XXVI  at  pp.  15-16) 
that  all  sugar  was  sold  at  current  market  prices. 
Plaintiffs'  complaint  seems  to  be  that  it  was  not  sold 
at  the  right  time.  We  search  the  contract  in  vain  for 
any  provision  requiring  the  sugar  to  be  sold  at  any 
particular  time  or  in  any  particular  quantities  or 
at  any  price  whatever.  Obviously  sales  at  the  current 
market  were  a  full  and  fair  compliance  with  the 
contract. 

20.  No  showing  has  been  made  that  the  defendant's 
method  of  arriving  at  its  net  return  was  improper 
and  in  any  event  the  contracts  provide  that  the  de- 
termination of  the  Certified  Public  Accountant  shall 
be  final. 

Plaintiffs  attack  certain  charges  made  against 
gross  returns  for  insurance,  taxes  and  recondition- 
ing of  sugar  sold  during  a  given  crop  year,  but  har- 
vested in  previous  years.  Again  we  must  reiterate 
that  there  is  nothing  in  the  contract  requiring  sugar 
from  a  specified  crop  to  be  sold  at  any  particular 
time.  [39] 

In  addition  to  this,  the  contract  provides  (a)  that 
there  may  be  "deducted  from  the  gross  sales  price 
all  such  charges  and  expenditures  as  are  regularly 
and  customarily  deducted  from  the  gross  price  of 
sugar,"  in  accordance  w^ith  established  methods  of 
accounting,  and  (b)  that  the  determination  of  the 
Certified  Public  Accountant  determining  the  net  re- 


48         American  Crystal  Sugar  Company  vs. 

turns  (after  these  deductions,  of  course)  shall  be 
final. 

Plaintiifs  have  pleaded  nothing  to  show  that  the 
deductions  in  question  were  not  such  as  are  regularly 
and  customarily  made,  nor  have  they  suggested  any 
theory  upon  which  they  may  now  attack  the  finality 
of  the  Certified  Public  Accountant's  decision. 

21.  The  final  settlements  under  the  contracts  may 
not  now  be  attacked  in  the  absence  of  a  proper  show- 
ing of  fraud  or  mistake ;  and  none  has  been  made. 

The  claims  in  this  regard  seem  to  relate  to  what 
are  asserted  to  be  arithmetical  errors.  If  plaintiffs' 
assumptions  are  correct,  we  trust  that  we  may  be 
permitted  to  observe  that  such  mistakes  could  no 
doubt  be  rectified  without  the  necessity  of  resorting 
to  the  anti-trust  laws. 

Under  the  circumstances,  however,  we  deem  it 
proper  to  point  out  that  the  contracts  provided  for 
a  final  settlement  not  later  than  August  31st  of  each 
succeeding  year.  The  complaint  does  not  negative 
the  fact  that  such  settlements  were  had.  Such  being 
the  case,  under  settled  principles  plaintiffs  may  not 
be  permitted  to  reopen  those  final  settlements  in  the 
absence  of  a  showing  of  either  fraud  or  of  such 
mistake  as  would  warrant  relief  in  equity.  Mere 
mathematical  error  innocently  made,  and  open  to 
discovery  by  the  exercise  of  diligence  by  either  party, 
is  no  ground  for  relief  in  equity.  (See,  for  instance, 
Ariss-Knapp  Co.  v.  County  of  Sonoma,  73  Cal.  App. 
262,  267.)  Here,  however,  plaintiffs  do  not  seek  equit- 
able relief;  they  are  attempting  to  ignore  the  settle- 
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meiit  feature  of  the  contract  and  proceed  as  if  it  had 
no  existence.  This,  of  course,  they  may  not  do. 

22.  The  determination  of  a  reasonable  price  for 
su2,ar  beets  by  the  Secretary  of  Agriculture  is  merely 
a  condition  precedent  to  his  making  payments  under 
the  Sugar  Act. 

All  through  the  complaint  plaintiifs  lay  stress 
upon  the  determination  by  the  Secretary  of  Agricul- 
ture of  a  fair  and  reasonable  price  for  sugar  beets 
under  the  Sugar  Act  as  being  controlling  and  ab- 
solute. Recourse  to  the  Act,  however  (7  U.S.  C.A. 
Sees.  1100,  et  seq.,  particularly  Sec.  1131  and  subsec. 
(d)  thereof)  reveals  that  such  determination  by  the 
Secretarj^  is  merely  a  condition  precedent  for  the 
payment  by  him  of  benefits  to  certain  producers  and 
l)rocessors  of  sugar  beets.  Other  conditions,  for  in- 
stance, are  no  child  labor,  proper  wage  standards, 
proportionate  share  production  and  proper  soil  pres- 
ervation. Such  being  the  case,  we  have  moved  to 
strike  all  allegations  regarding  the  Secretary's  de- 
termination as  being  wholly  immaterial,  both  for 
the  above  reason  and  for  the  further  reason  that 
here  we  are  dealing  with  duly  executed  contracts 
providing  their  own  contract  price. 

Indeed,  if  we  follow  plaintiffs'  thesis  to  its  logical 
conclusion,  they  themselves  have  supplied  a  further 
gi'ound  of  immateriality  in  this  regard.  The  com- 
plaint alleges,  on  information  and  belief,  that  this 
defendant  received  payments  under  the  Act.  If  we 
assume  this  statement  to  be  true,  plaintiffs  are  met 
with  the  provisions  of  Section  1136  of  the  Act,  which 
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provide  that  the  facts  constituting  the  basis  of  any 
payment  made  (among  which  bases  are,  of  coiii*se, 
the  determination  that  the  prices  paid  by  the  pro- 
cessor were  reasonable)  shall  be  reviewable  only  by 
the  Secretary,  and  his  determinations  with  res})ect 
thereto  shall  be  final  and  conclusive. 

It  follows  that,  on  plaintiffs'  own  theory  of  the 
case,  they  may  not  attack  the  reasonableness  of  de- 
fendants' prices  paid  for  beets  during  the  years  1939, 
1940  and  1941  unless  and  until  they  have  exhausted 
such  administrative  remedies  before  the  Secretary 
as  are  reserved  to  them  by  the  Act. 

It  is  respectfully  urged  that  for  the  reasons  here- 
inabove set  forth,  the  motions  presented  herewith 
should  be  granted. 

Respectfully  submitted, 

O'MELVENY  &  MYERS, 
PIERCE  WORKS, 
JOHN  WHYTE, 

/s/  By   PIERCE  WORKS, 

Attorneys  for  Defendant.  [42] 

Affidavit  of  Service  attached. 
[Endorsed] :  Filed  Sept.  15,  1945. 


Mandeville  Island  Faims,  Inc.,  et  ah  51 

[Title  of  District  Court  and  Cause  No.  4643] 

STIPULATION  AND  ORDER 

Whereas,  in  oral  argument  on  November  13,  1945, 
on  the  motion  of  defendant  to  dismiss,  etc.,  Hon.  Ben 
Harrison,  the  United  States  District  Judge  before 
whom  said  matter  was  argued,  stated  from  the  bench 
to  counsel  herein  that  he  felt  that  the  first  cause  of 
action,  if  supplemented  by  copies  of  the  contracts  at- 
tached to  the  defendant's  motion  to  dismiss,  would 
not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion, and  suggested  that  it  would  be  a  tremendous 
saving  of  time  and  expense  if  the  complaint  were 
amended  (a)  by  setting  forth  copies  of  the  agree- 
ments involved  in  the  first  count,  (b)  by  eliminating 
what  the  Court  considered  an  ambiguity  in  the  com- 
plaint, and  (c)  by  the  parties  entering  into  a  stipula- 
tion to  eliminate  from  the  pleadings,  for  the  purpose 
of  the  appeal  only  and  without  prejudice  to  the 
rights  of  the  plaintiffs,  the  second  and  third  causes 
of  action,  so  as  to  enable  the  Court  herein  to  pass 
upon  the  sufficiency  of  the  first  count  on  its  merits 
and,  further,  [47]  to  make  possible  a  speedy  and  inex- 
pensive review  by  appeal  if  the  Court  held  that  the 
first  count  was  insufficient; 

Now,  Wherefore,  the  parties  stipulate,  without 
plaintiffs'  waiving  their  rights  under  the  second  and 
third  counts  and  without  prejudice  to  any  of  plain- 
tiffs' rights  thereunder,  as  follows,  to-wit: 

1.  Plaintiffs  will  file  an  amended  complaint  herein, 
attaching  copies  of  the  forms  of  contract  in  use  in 
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1938,  1939,  1940  and  1941,  and  omitting  the  second 
and  third  counts. 

2.  Said  omission  of  the  said  second  and  third 
counts  shall  be  without  prejudice  to  any  of  the  rights 
of  the  plaintiffs  as  to  any  cause  or  causes  of  action 
included  or  includable  therein  by  amendment,  and 
shall  not  be  a  retraxit  or  a  dismissal  with  prejudice. 

3.  Defendant  herein  waives,  for  the  period  of  time 
hereinafter  set  forth,  any  and  all  statutes  of  limita- 
tions now  or  hereafter  applicable  to  the  second  or 
third  causes  of  action  or  any  matters  therein  set 
forth  or  includable  therein  by  amendment,  and 
waives  the  defense  of  laches  as  to  the  second  and 
third  causes  of  action  or  any  matters  therein  set 
forth  or  includable  therein  by  amendment. 

4.  Plaintiffs  may,  at  any  time  prior  to  six  months 
after  the  decision  on  appeal  as  to  the  sufficiency  of 
the  first  count  has  become  final,  either  amend  the 
amended  complaint  herein  by  realleging  said  second 
and  third  counts  or  any  portion  of  either,  or,  at  any 
time  during  said  period,  file  a  separate  action  or 
actions  setting  forth  said  second  and  third  counts  or 
any  portion  of  either,  all  with  the  same  force  and 
effect  as  if  said  second  and  third  counts  were  con- 
tinuously included  herein  as  second  and  third  counts 
from  the  date  of  the  commencement  of  this  action. 

5.  The  waiver  of  the  statute  of  limitations  and  of 
the  defense  of  laches  herein  set  forth,  and  the  stipula- 
tion permitting  the  amendment  of  the  amended  com- 
plaint or  the  filing  of  a  separate  [48]  action  or  actions 
hereinabove  set  forth,  shall  continue  until  six  months 
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after  the  determination  on  appeal  as  to  the  sufficiency 
of  the  first -count  has  become  final. 

Read,   Considered  and  Signed  this  14th  day  of 
November,  1945. 

WOOD,  CRUMP,  ROGERS  &  ARNDT, 
/s/  By    STANLEY  M.  ARNDT, 
Attorneys  for  Plaintiffs. 

O'MELVENY  &  MYERS, 
/s/  By   PIERCE  WORKS, 

Attorneys  for  Defendant. 

[Seal]         AMERICAN  CRYSTAL  SUGAR 
COMPANY, 

Defendant, 

/s/  By   W.  N.  WILDE, 
Its  President. 

/s/  By    [Illegible] 

Its  Secretary. 

It  Is  So  Ordered. 

/s/  BEN  HARRISON, 

United  States  District  Judge. 

[Endorsed]  :  Filed  Nov.  26,  1945.  [49] 
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AMENDED  COMPLAINT 

Now  come  plaintiffs  above  named  and  with  leave 
of  court  first  had  and  obtained,  file  their  Amended 
Complaint,  and  for  cause  of  action  allege : 
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I. 

The  grounds  upon  which  the  jurisdiction  of  the 
court  depends  are:  (a)  Diversity  of  citizenship;  (b) 
this  is  an  action  brought  by  persons  injured  in  their 
business  and  property  by  reason  of  acts  of  the  de- 
fendant forbidden  in  the  anti-trust  laws  of  the 
United  States,  (15  U.S.C.  Sec.  15)  and  brought  in  a 
district  in  which  the  defendant  is  found  and  has  an 
agent. 

II. 

(a)  Plaintiff  Mandeville  Island  Farms,  Inc.  now 
is  and  at  all  times  herein  mentioned  has  been  a  cor- 
poration duly  organized  and  existing  under  and  by 
virtue  of  the  laws  of  and  a  citizen  and  inhabitant 
of  the  State  of  California,  with  its  principal  place 
of  business  in  Stockton,  San  Joaquin  County,  Cali- 
fornia. 

(b)  Defendant  American  Crystal  Sugar  Comj)any 
now  is  and  at  all  times  herein  mentioned  has  been 
a  corporation  organized  and  existing  under  and  by 
virtue  of  the  laws  of  and  a  citizen  and  inhabitant 
of  the  State  of  New  Jersey,  with  its  principal  office 
and  place  of  business  and  executive  departments  in 
Denver,  Colorado  and  engaged  in  trade  and  com- 
merce among  the  several  states  of  the  United  States. 
At  all  times  herein  mentioned,  said  defendant  has 
been  and  now  is  qualified  to  do  and  doing  business  in 
California  and  in  the  above  entitled  district  thereof 
as  a  foreign  corporation  and  is  found  in  the  above 
entitled  district  and  division  of  California  and  in 
various  other  parts  of  California.  Its  agent  desig- 
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nated  for  service  of  process  under  and  by  virtue  of 
the  law  of  the  State  of  California  regarding  foreign 
corporations,  is,  J.  W.  Rooney  of  Oxnard,  Ventura 
County,  in  the  above  entitled  district  and  division 
of  California. 

(c)  Plaintiff  Roscoe  C.  Zuckerman  now  is  and 
at  all  times  herein  mentioned  has  been  a  citizen  and 
inhabitant  of  the  State  of  California  and  a  resident 
of  San  Joaquin  County  in  said  State. 

III. 

(a)  Plaintiffs  Mandeville  Island  Farms,  Inc.  and 
Roscoe  C.  Zuckerman  assert  rights  herein  to  relief 
in  respect  of  or  arising  out  of  a  series  of  transactions 
in  which  common  questions  of  law  and  common  ques- 
tions of  fact  arise  and  are  involved.  The  said  trans- 
actions involve  agricultural  contracts  identical  in 
practically  all  material  matters  and  respects,  for 
successive  cropping  seasons,  each  involving  sugar 
beets  to  be  grown  and  grown  on  Mandeville  Island 
which  is  a  tract  of  land  located  in  California  north 
of  the  36th  parallel. 

(b)  Said  Mandeville  Island  at  all  times  herein 
mentioned  contained  large  areas  of  land  suitable  in 
composition,  drainage,  irrigation,  location,  climate 
and  transportation  facilities  for  the  successful  rais- 
ing of  sugar  beets  suitable  for  processing  into  sugar. 
At  all  times  herein  mentioned  plaintiffs  have  had 
supplies,  equipment,  tools,  personnel,  labor,  organiza- 
tion, and  knowledge  adequate  for  the  successful  rais- 
ing on  Mandeville  Island  of  sugar  beets  suitable  for 
processing  into  raw  sugar. 
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(c)  A  sugar  crop  season  or  year  as  referred  to 
herein  is  from  August  1st  of  any  particular  year  to 
July  31st  of  the  next  calendar  year  and  is  commonly 
referred  to  herein  by  the  year  number  of  the  calendar 
year  in  which  it  commences. 

IV. 

The  matter  in  controversy  herein  exceeds,  exclu- 
sive of  interest,  costs,  and  attorney  fees,  the  sum 
of  $3,000.00. 

V. 

On  September  11, 1939,  the  second  world  war  broke 
out  and  thereafter  and  up  to  December  7,  1941,  the 
United  States  was  in  danger  of  being  drawn  into 
said  conflict  and  was  preparing  its  defenses  against 
its  possible  entry  into  said  conflict.  On  December  7, 
1941  the  Japanese  attacked  the  United  States  at 
Pearl  Harbor.  This  was  followed  by  declaration  of 
war  between  the  United  States  and  all  the  members 
of  the  Axis.  At  all  times  from  September  11,  1939, 
the  sugar  beet  industry  was  and  now  is  one  of  the 
vital  industries  of  the  United  States  and  the  grow- 
ing of  sufficient  sugar  beets  to  provide  for  national 
demands  and  defense  and  for  the  beet  sugar  stock 
pile  necessary  for  military  purposes  was  a  matter 
of  national  welfare.  As  a  result,  the  United  States 
Government  rationed  the  use  of  sugar  in  the  United 
States  and  said  rationing  still  continues.  The  various 
steps  involved  in  the  production  and  protection  of 
beet  sugar,  including  the  growing  of  sugar  beets,  the 
harvesting  thereof,  the  delivering  of  the  beets  to  the 
manufacturer,  the  processing  into  sugar  and  the  sale 
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and  distribution  of  sugar  in  interstate  commerce  to 
the  ultimate  consumer,  were  at  all  times  herein  men- 
tioned and  now  [52]  are  inextricably  intermingled 
with  and  directly  affected  by  each  other  and  have  an 
immediate  relation  on  each  other.  Each  of  said  steps 
was  at  all  times  herein  mentioned  and  now  is  a  part 
of  a  transaction  that  commenced  when  the  ground 
was  prepared  for  planting  the  sugar  beet  seed  and 
was  completed  when  the  sugar  was  used  by  the 
ultimate  consumer. 

VI. 

(a)  During  the  crop  seasons  1938  to  1942,  both 
inclusive,  large  acreages  of  agricultural  land  in  the 
United  States,  including  that  portion  of  California 
north  of  the  36th  parallel,  Utah,  Colorado,  Michigan, 
Idaho,  Illinois,  Arizona  and  other  states  were  planted 
to  sugar  beets.  Said  sugar  beets,  when  harvested, 
were  not  sold  in  central  markets  as  were  potatoes, 
onions,  corn,  grain,  fruit  and  berries,  but  were  pro- 
duced by  growers  under  contract  with  manufacturers 
or  processors  and  immediately  upon  being  harvested 
were  delivered  to  these  manufacturers  and  taken  to 
their  beet  sugar  refineries  where  the  sugar  beets  were 
manufactured  by  an  elaborate  process  into  raw  sugar 
by  the  said  manufacturei^s,  who  thereafter  sold  the 
resulting  sugar  in  interstate  commerce.  Said  sugar 
beets,  when  harvested,  were  bulky  and  semi-perish- 
able and  incapable  of  being  transported  over  long 
distances  or  of  being  stored  cheaply  or  safely  for 
any  extended  period.  Said  sugar  beets,  when  ripe,  de- 
teriorated rapidly  if  kept  in  the  ground  and  not  har- 
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vested,  and  it  was  necessary  to  harvest  them  promptly 
when  matured. 

(b)  The  only  practical  market  available  to  grow- 
ers of  sugar  beets  in  California  north  of  the  36th 
parallel  during  said  period  was  sale  to  one  of  the 
three  manufacturers  that  operated  one  or  more  beet 
sugar  refineries  in  said  district.  Defendant  was  one 
of  said  three  manufacturers.  The  initial  outlay  for 
the  construction  of  a  beet  sugar  refinery  was  so  great, 
the  annual  upkeep  and  operating  expenses  were  so 
large,  and  the  time  involved  in  erecting  and  equip- 
ping a  beet  sugar  refinery  so  long  that  no  competi- 
tion from  any  new  refinery  could  be  expected  within 
a  period  of  time  shorter  than  two  years,  even  if  the 
necessary  material  and  equipment  priorities  could 
be  secured.  During  all  of  said  period,  said  three 
manufacturers  of  sugar  beets  had  a  complete  mono- 
poly of  the  supply  of  sugar  beet  seeds  and  in  the 
manufacture  of  sugar  beets  into  sugar  in  California 
north  of  the  36th  parallel  and  owned  and  controlled 
all  sugar  beet  factories  in  said  area  in  California 
which  manufactured  sugar  beets  into  sugar,  and  no 
grower  of  sugar  beets  in  California  north  of  the 
36th  parellel  could,  during  any  part  of  said  period, 
sell  sugar  beets  at  a  profit  except  to  one  of  said 
manufacturers. 

(c)  The  sugar  manufactured  from  said  sugar  beets 
was,  during  all  of  said  period,  sold  in  interstate  com- 
merce throughout  the  United  States. 

(d)  After  the  raw  sugar  had  been  produced,  it 
was  impossible  to  distinguish  the  manufactured  beet 
sugar  manufactured  from  sugar  beets  grown  in  any 
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one  part  of  the  United  States  from  that  manufac- 
tured from  sugar  beets  grown  in  any  other  part  of 
the  United  States. 

(e)  During  said  period  above  referred  to,  the  only 
sugar  beet  seeds  available  in  said  portion  of  Cali- 
fornia were  those  securable  from  one  of  said  three 
manufacturers  and  the  only  method  of  sale  of  mar- 
ketable sugar  beets  used  by  growers  of  sugar  beets 
in  said  area  of  California  was  by  sale  to  one  of  the 
said  three  manufacturers  under  standard  form 
printed  contracts  prepared  by  the  manufacturers 
whereby  the  price  to  be  paid  by  the  manufacturer  to 
the  grower  of  sugar  beets  was  determined  for  beets 
of  a  given  sugar  content  by  the  net  price  received 
from  the  sale  in  interstate  commerce  of  the  raw  sugar 
manufactured  from  the  sugar  beets  delivered  by  the 
various  growers  to  the  manufacturers.  A  grower  who 
did  not  enter  into  one  of  said  standard  forms  of 
contract  could  not  get  seed  from  any  source  and 
was  unable  to  grow  any  sugar  beets.  [54] 

VII. 

In  and  by  said  standard  contract,  the  grower 
agreed  (a)  to  plant  a  specified  acreage  to  sugar  beets 
with  seed  furnished  by  the  manufacturers  to  the 
grower  at  grower's  cost,  (b)  to  cultivate  said  land 
after  the  same  had  been  planted  and  to  care  for  and 
harvest  the  sugar  beets,  and  (c)  to  deliver  the  beets 
so  harvested  to  the  manufacturer.  The  manufacturer 
agreed  in  and  by  said  contract  (a)  to  accept  delivery 
of  said  sugar  beets  from  the  grower,  except  that  the 
manufacturer  had  the  right  to  reject  any  beets  that 
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were  diseased,  wilted  or  not  suitable  for  the  manu- 
facture of  sugar,  (b)  to  manufacture  into  sujS^ar 
the  sugar  beets  accepted  by  it,  (c)  to  make  on 
the  15th  day  of  each  month  an  advance  payment 
for  the  sugar  beets  delivered  during  the  preceding 
month,  based  on  the  estimate  made  by  the  manufac- 
turer of  the  sugar  sold  and  to  be  sold  which  had 
been  manufactured  from  beets  produced  by  the 
grower  and  other  growers  under  like  contracts,  and 
(d)  to  make  final  (in  point  of  time)  payment  for  all 
beets  on  or  before  August  31st  of  the  next  crop  year, 
the  price  to  be  paid  for  said  beets  to  be  determined 
by  the  sugar  content  of  the  beets  of  the  individual 
grower  and  the  net  return  received  from  the  sale  of 
the  manufactured  raw  sugar  in  interstate  commerce. 

VIII. 

Prior  to  the  crop  season  of  1939  and  subsequent 
to  the  crop  season  of  1941,  the  net  return  from  the 
sale  of  manufactured  raw  sugar  was  determined 
under  the  contracts  by  the  net  return  from  the  sale 
of  raw  sugar  manufactured  in  beet  sugar  factories 
of  the  particular  contracting  manufacturer  from 
beets  delivered  to  said  manufacturer  by  the  grower 
and  other  growers  in  the  same  area  during  the  par- 
ticular crop  season,  in  accordance  with  the  schedule 
set  forth  in  the  standard  contract.  Attached  hereto 
and  marked  Exhibit  "A"  is  a  copy  of  the  standard 
contract  for  the  crop  season  of  1938.  It  is  incorpor- 
ated herein  by  reference.  But  during  the  crop  sea- 
sons of  [55]  1939, 1940  and  1941,  pursuant  to  the  con- 
spiracy hereinafter  referred  to,  the  standard  printed 
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contract  as  used  by  all  of  said  manufacturers  pro- 
vided that  the  net  return  used  as  a  basis  for  the 
prices  to  be  paid  the  grower  was  the  average  net  re- 
turn of  all  manufacturers  manufacturing  sugar  north 
of  the  36th  parallel  in  California  and  not  the  net 
return  of  the  particular  manufacturer  with  whom 
the  grower  contracted  and  to  whom  the  beets  were 
delivered  and  by  whom  the  beets  were  manufac- 
turd  into  raw  sugar. 

IX. 

Thereupon  and  some  time  in  1937  or  1938,  at  a 
time  unknown  to  plaintiffs  but  particularly  within 
the  knowledge  of  defendant,  said  defendant  illegally 
and  wrongfully  entered  into  a  conspiracy  with  each 
and  every  one  of  the  other  manufacturers  of  sugar 
in  California  whose  plants  were  located  north  of  the 
36th  parallel  to  unlawfully  monopolize  and  restrain 
trade  and  commerce  among  the  several  states  and  to 
unlawfully  fix  prices  to  be  paid  the  growers  of  sugar 
beets,  all  in  violation  of  the  anti-trust  laws  of  the 
United  States,  and  as  a  part  of  said  unlawful  con- 
spiracy agreed  among  themselves  to  do  and  did  as 
follows  during  the  crop  years  1939,  1940,  and  1941. 

(a)  Each  no  longer  competed  against  any  of  the 
others  as  to  the  price  to  be  paid  the  growers  for  sugar 
beets  raised  in  California  north  of  the  36th  parallel. 

(b)  Each  paid  the  same  price  to  growers  of  sugar 
beets  in  California  north  of  the  36th  parallel  and 
no  more,  to  wit :  the  price  determined  upon  the  aver- 
age net  returns  from  the  sale  of  raw  sugar  of  all 
sugar  manufactured  in  the  plants  of  said  conspira- 
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tors  north  of  the  36th  parallel  in  California  and  did 
not  pay  the  growers  upon  the  net  returns  from  the 
sale  of  sugar  manufactured  in  California  north  of 
the  36th  parallel  by  the  particular  manufacturer  to 
whom  the  particular  grower  was  under  contract. 

(c)  Each  no  longer  competed  with  any  of  the  other 
manufacturers  of  sugar  north  of  the  36th  parallel  as 
to  efficiency  of  sales  or  manufacturing  organizations, 
but  instead,  and  regardless  of  the  efficiency  or  lack 
of  efficiency  of  the  sales  or  manufacturing  organiza- 
tion of  any  of  the  conspirators,  and  regardless  of  the 
price  at  which  sugar  was  sold  from  any  particular 
refinery  or  from  any  particular  manufacturer's  re- 
finery or  refineries,  x^aid  all  growers  of  sugar  beets 
in  California  north  of  the  36th  parallel,  the  same 
price  for  the  same  amount  of  beets  of  the  same  sugar 
content. 

(d)  Instead  of  paying  the  growers  of  sugar  beets 
a  reasonable  price  for  their  beets,  each  of  said  con- 
spirators furnished  seeds  to,  entered  into  contracts 
with  and  bought  seeds  only  from  growers  who 
signed  a  standard  printed  form  of  contract  prepared 
by  said  manufacturers,  identical  in  all  material 
terms.  Farmers  contemplating  or  desirous  of  gTow- 
ing  sugar  beets  either  signed  such  a  contract  with 
one  of  said  conspirators  or  could  not  get  seeds  to 
plant  sugar  beets  or  a  market  to  sell  their  market- 
able beets  except  for  hog  or  cattle  feed  at  a  large 
loss.  Attached  hereto  and  marked  Exhibits  "B", 
"C"  and  "D",  respectively,  are  the  said  standard 
printed  form  contracts  for  the  crop  years  1939,  1940 
and  1941. 
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(e)  Said  prices  agreed  upon  by  defendant  and  its 
co-conspirators  to  be  paid  by  them  and  paid  ))y  them 
to  plaintiffs  and  other  sugar  beet  growers  in  Cali- 
fornia north  of  the  36th  parallel  and  set  forth  in 
said  Exhibits  "B"/'C"  and  "D"  are  not  the  rea- 
sonable prices  for  sugar  beets.  The  reasonable  prices 
for  sugar  beets  for  the  crop  years  1940  and  1941  were 
as  determined  by  the  Secretary  of  Agriculture  and 
set  forth  in  paragraph  XIV  hereof. 

X. 

Prior  to  the  1939  crop  season,  the  various  manu- 
facturers of  sugar  in  California  north  of  the  36th 
parallel,  including  defendant,  competed  in  interstate 
commerce  with  each  other  as  to  the  performance, 
ability  and  efficiency  of  their  manufacturing,  sales 
[57]  and  executive  departments,  and  each  strove  to 
increase  sales  return  and  decrease  expenses  and  to 
operate  as  efficiently  as  possible  and  thus  to  increase 
the  unit  return  to  growers  of  sugar  beets  under  said 
standard  contract.  During  the  sugar  beet  crop  year 
of  1938,  the  net  gross  receipts  of  sales  of  sugar,  (less 
allowances,  federal  excise  taxes,  freight  to  destina 
tion,  and  cash  discounts  to  customers)  secured  by 
defendant  were  3.641  cents  per  pound  while,  at  the 
same  time,  the  like  average  net  gross  receipts  from  the 
other  manufacturers  of  beet  sugar  in  California  north 
of  the  36th  parallel  were  3.348  cents  per  pound,  or 
.265  cents  less  than  the  net  gross  receipts  secured  by 
defendant.  As  a  result  thereof,  during  the  crop  year 
1938,  sugar  beet  growers  in  California  north  of  the 
36th  parallel  who  had  contracted  with  defendant  re- 
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ceived  on  the  average  from  29%  cents  to  521^  cents 
per  ton  more  for  sugar  ])eets  delivered  to  defendant 
corporation  under  said  standard  contract  than  did 
growers  of  identical  beets  of  identical  sugar  content 
delivered  to  the  other  manufacturers  of  beet  sugar 
in  California  north  of  the  36th  parallel. 

XI. 

During  said  crop  seasons  of  1939,  1940  and  1941, 
as  a  direct  result  of  said  conspiracy,  expected  and 
planned  by  said  conspirators,  there  was  no  longer  any 
such  competition  between  the  conspirators.  Plaintiffs 
are  informed  and  believe  and  upon  such  informa- 
tion and  belief  allege  that  defendant,  as  a  result  of 
said  conspiracy,  did  not  during  said  crop  seasons  of 
1939, 1940  and  1941,  conduct  its  interstate  operations 
in  as  efficient  and  careful  manner  as  it  had  prior 
thereto  (when  there  was  no  conspiracy  but  was  com- 
petition between  itself  and  the  other  manufacturers), 
or  in  as  efficient  or  careful  manner  as  it  would  have 
had  said  conspiracy  not  existed.  As  a  result  thereof, 
defendant  received  less  in  sales  returns  for  its  raw 
sugar  and  incurred  more  expense  in  its  operations 
in  said  crop  years  than  it  would  have  had  competition 
been  free  from  and  unrestrained  by  said  conspiracy 
and  plaintiffs  did  not  receive  the  reasonable  value 
of  their  sugar  beets. 

XII. 

As  a  direct,  expected  and  planned  result  of  said 
conspiracy,  the  free  and  natural  flow  of  commerce 
in  interstate  trade  was  intentionally  hindered  and 
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obstructed,  and,  instead  of  defendant  and  the  other 
said  manufacturers  producing  and  selling  raw  sugar 
ii]  interstate  commerce  with  individual  enterprise 
and  sagacity,  and  in  competition  with  each  other  as 
they  had  previously  done,  they  became  illegally  as- 
sociated in  a  common  plan  wherein  they  pooled  their 
receipts  and  expenses  and  frustrated  the  free  enter- 
prise system  which  it  was  and  is  the  purpose  of 
the  anti-trust  acts  to  protect  and  which  had  existed 
l)rior  to  said  conspiracy.  As  a  further  direct,  ex- 
pected and  planned  result  of  said  conspiracy,  any 
and  all  incentive  that  theretofore  existed  for  de- 
fendant and  the  other  said  manufacturers  to  be  ef- 
ficient and  economical  and  to  develop  individual  en- 
terprise and  sagacity,  disappeared,  and,  during  said 
crop  seasons,  said  three  manufacturers  operated,  in 
so  far  as  the  growers  were  concerned,  as  if  they  were 
one  corporation  owning  and  controlling  all  sugar 
beet  factories  in  California  north  of  the  36th  parallel 
but  with  three  completely  separate  overheads  and 
with  none  of  the  efficiency  that  consolidation  into  one 
corporation  might  bring. 

XIII. 

Said  conspiracy  continued  throughout  the  crop 
years  of  1939,  1940  and  1941,  and  until  August  31, 
1942,  when  the  last  payment  was  made  under  the 
1941  standard  contract  and  said  conspiracy  has  been 
continued  thereafter  up  to  the  present  time  in  so 
far  as  defendant  and  each  of  its  co-conspirators  still 
refuse  and  will  not  make  payments  to  any  of  the 
growers  other  than  in  accordance  with  the  method 
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agreed  upon  in  said  conspiracy  as  above  set  forth, 
and  will  not  furnish  any  of  the  growers  the  indivi- 
dual, as  contrasted  with  the  pooled,  sales  return  of 
the  particular  manufacturer  with  whom  said  grower 
dealt.  Plaintiffs  herein  demanded  in  writing  such 
information  of  defendant  but  defendant  refused  to 
and  has  not  furnished  the  same. 

XIV. 

(a)  Defendant  and  the  other  manufacturers  of 
sugar  referred  to  herein  were  at  all  times  herein 
mentioned  growers  of  sugar  beets  and  "producers 
on  the  farm"  of  sugar  beets  and  "processors  of  sugar 
beets"  as  those  respective  phrases  are  and  were  used 
in  the  sug^ar  Act  of  1937.  Plaintiff  is  informed  and 
believes  and  upon  such  information  alleges  that  each 
of  said  persons  received  payments  for  the  crop  years 
1939,  1940,  and  1941  from  the  Secretary  of  Agricul- 
ture in  accordance  with  Sec.  301  of  the  said  Sugar 
Act.  (7  U.S.C.  1131.)  Claude  R.  Wickard  was  at  all 
times  mentioned  in  this  paragraph  the  duly  ap- 
pointed, qualified  and  acting  Secretary  of  Agricul- 
ture. On  December  2,  1940,  said  Secretary  of  Agri- 
culture, after  due  notice  to  all  interested  parties 
(including  defendant  and  all  other  manufacturers  of 
sugar  in  California)  and  after  public  hearings  duly 
held  and  after  investigations  duly  made,  did  pur- 
suant to  Section  301d  of  said  Sugar  Act  (7  U.S.C. 
1131  (d))  made  the  following  determination  of  the 
fair  and  reasonable  price  for  the  1940  and  1941 
crops  of  sugar:  (5  Fed.  Reg.  5231) 

' '  Fair  and  reasonable  prices  for  the  1940  and  1941 
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crops  of  sugar  beets.  The  requirements  of  subsec- 
tion (d)  of  section  301  of  the  Sugar  Act  of  1937,  as 
amended,  shall  b^  deemed  to  have  been  fulfilled  with 
respect  to  the  1940  and  1941  California  crops  of 
su,i;^ar  beets  if  the  producer-processor  shall  have  paid 
rates  for  any  sug'ar  beets  processed  by  him  equal  to 
those  provided  in  the  following  schedule :  [60] 

Percentum  sucrose  in  Average  net  return  per  100  lbs.  of  sugar 

in  beets  S4.00       S3.75       $3.50       S3.25       $3.00 

Price  per  ton  of  sugar  beets 

19 $7.12       $6.65       $6.18       $5.70      $5.22 

18 6.66        6.21         5.76         5.31         4.86 

17 6.20        5.78         5.36         4.93         4.50 

16 5.76        5.36         4.96        4.56        4.16 

15 5.32        4.95         4.58         4.20         3.82 

14 4.90        4.55         4.20         3.85         3.50 

(Payments  upon  intermediate  sugar  prices  and 
sugar  content,  or  sugar  prices  or  sugar  content, 
higher  or  lower  than  those  shown  in  the  foregoing 
schedule,  shall  be  on  the  same  proportionate  basis.) 

Provided,  however.  That  in  no  event  shall  the 
average  net  return  used  as  the  settlement  basis  be 
determined  by  averaging  the  net  proceeds  realized 
from  the  sale  of  sugar  by  more  than  one  producer- 
processor:  And  provided  further,  That  a  haulage 
allowance  at  a  rate  not  less  than  2%  cents  per  mile 
per  ton  shall  be  granted  to  growers  who  perform 
such  service  in  areas  in  which  allowances  have 
been  agTeed  upon  between  producer-processors  and 
growers." 

(b)  No  appeal  has  been  taken  from  said  deter- 
mination and  any  time  to  appeal  has  expired ;  it  has 
not    been  modified,   abrogated,  cancelled,   or   with- 
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drawn,  ])ut  has  become  final.  The  fair  and  reason- 
able prices  for  sugar  beets  for  the  1940  and  1941 
California  crops  are  as  set  forth  in  said  deter- 
mination. 

(c)  The  said  determination  of  the  Secretary  of 
Agricnlture  imder  the  Sugar  Act  of  1937  as  to  the 
fair  and  reasonable  prices  for  the  1940  and  1941 
California  crops  of  sugar  beets  was  made  December 
21,  1940  and  was  published  in  the  Federal  Register 
on  December  24,  1940  as  aforesaid,  but,  nevertheless, 
defendant  and  its  said  co-conspirators,  each  of  whom 
took  part  in  the  said  hearings  held  by  the  Secretary 
of  Agriculture,  and  each  of  whom  well  knew  of  the 
determination,  persisted  thereafter  in  their  said  con- 
spiracy and  would  not  buy  beets  from  growers  in 
California  north  of  the  36th  parallel  except  under 
the  terms  and  conditions  set  forth  in  said  standard 
agreement. 

XV. 

On  November  14,  1938,  defendant  and  plaintiff 
Mandeville  Island  Farms,  Inc.  entered  into  one  of 
defendant's  standard  form  contracts  for  the  1939 
crop  season  under  which  defendant  promised  to  pay 
said  plaintiff  on  August  31, 1940,  for  the  sugar  beets 
delivered  thereunder.  Said  plaintiff  performed  each 
and  every  term,  condition  and  covenant  on  its  part 
to  be  performed  in  said  contract  and  during  the  crop 
year  1939  delivered  to  defendant  22,355.6  tons  of 
sugar  beets  of  an  average  sugar  content  of  18.25% 
from  Mandeville  Island,  which  beets  were  accepted 
by  defendant  and  manufactured  by  it  into  sugar. 
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Said  plaintiff  does  not  know  when  said  sugar  beets 
were  manufactured  into  sugar  by  defendant.  Said 
information  is  particularly  within  the  knowledge  of 
defendant.  Said  plaintiff  has  requested  said  informa- 
tion but  defendant  has  refused  to  furnish  and  has 
not  furnished  the  same  to  plaintiff. 

XVI. 

On  December  29,  1939,  defendant  and  plaintiff 
Mandeville  Island  Farms,  Inc.  entered  into  one  of 
defendant's  standard  form  contracts  for  the  1940 
crop  season  under  which  defendant  promised  to  pay 
said  plaintiff  on  August  31,  1941,  for  the  sugar  beets 
delivered  thereunder.  Said  plaintiff  performed  each 
and  every  term,  condition  and  covenant  on  its  part 
to  be  performed  in  said  contract  and  during  the  crop 
year  1940  delivered  to  defendant  25,430.3  tons  of 
sugar  beets  of  an  average  sugar  content  of  15.55% 
from  said  Mandeville  Island,  which  beets  were  ac- 
cepted by  defendant  and  manufactured  into  sugar. 
Said  plaintiff  does  not  know  when  said  beets  were 
manufactured  into  sugar  by  defendant.  Said  in- 
formation [62]  is  particularly  within  the  knowledge 
of  defendant.  Said  plaintiff  has  requested  said  in- 
formation but  defendant  has  refused  to  furnish  and 
has  not  furnished  the  same  to  plaintiff. 

XVII. 

On  June  23,  1941,  defendant  and  plaintiff  Roseoe 
C.  Zuckerman  entered  into  one  of  defendant's 
standard  form  contracts  for  the  1941  crop  season 
under  which  defendant  promised  to  pay  plaintiff  on 
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August  31,  1942,  for  the  sugar  beets  delivered  there- 
under. Said  plaintiff  performed  each  and  every  term, 
condition  and  covenant  on  its  part  to  be  performed 
in  said  contract  and  during  the  crop  year  1941  de- 
livered to  defendant  14,144.7  tons  of  sugar  beets  of 
an  average  sugar  content  of  15.47%  from  said  Mande- 
ville  Island,  which  beets  were  accepted  by  defendant 
and  manufactured  by  it  into  sugar.  Said  plaintiff 
does  not  know  when  said  sugar  beets  were  manu- 
factured into  sugar  by  defendant.  Said  information 
is  particularly  within  the  knowledge  of  defendant. 
Said  plaintiff  has  requested  said  information  but  de- 
fendant has  refused  to  furnish  and  has  not  furnished 
the  same  to  plaintiff. 

XVIII. 

Defendant  paid  plaintiffs  for  their  1939,  1940  and 
1941  crops  of  sugar  beets  on  August  31  of  1940,  1941 
and  1942,  respectively,  but  in  carrying  out  said  con- 
spirac.v  and  as  a  part  and  parcel  thereof,  said  de- 
fendant paid  plaintiff  on  said  respective  dates,  not 
upon  the  price  secured  in  interstate  commerce  from 
su2:ar  manufactured  from  beets  delivered  by  plain- 
tiff and  other  growers  located  north  of  the  36th 
parallel  to  the  refineries  of  defendant  located  north 
of  the  36th  parallel,  as  defendant  had  paid  growers 
prior  to  the  1939  crop  year  and  not  upon  the  prices 
and  the  bases  determined  by  the  Secretary  of  Agri- 
culture to  be  fair  and  reasonable  as  aforesaid;  but 
paid  them  in  accordance  with  the  average  net  return 
secured  in  interstate  commerce  for  sugar  by  all  manu- 
facturers of  beet  sugar  with  refineries  [63]  in  Cali- 
fornia north  of  the  36th  parallel  and  in  accordance 
with  the  schedule  set  forth  in  the  said  standard  con- 
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tracts.  Plaintiffs  are  informed  and  believe  and  upon 
such  information  and  belief  allege  that  the  net  sales 
return  secured  from  sugar  sold  by  defendant  was 
greater  than  the  average  secured  by  all  manufac- 
turers of  sugar  north  of  the  36th  parallel.  Had  it  not 
been  for  said  unlawful  plan  and  conspiracy  and  if 
said  sugar  had  been  manufactured  and  sold  in  in- 
terstate commerce  in  competition  with  the  sugar  of 
the  co-conspirators,  unhampered  by  said  plan  and 
conspiracy,  plaintiff  Mandeville  Island  Farms,  Inc. 
would  have  received  at  least  $105,014.60  more  and 
plaintiff  Roscoe  C.  Zuckerman  would  have  received 
at  least  $37,397.38  more  than  each  did  receive  under 
said  contracts  and  said  plaintiffs,  respectively,  sus- 
tained damages  accordingly,  none  of  which  damage 
has  been  paid.  The  exact  amount  that  plaintiffs  were 
damaged,  as  aforesaid,  can  only  be  determined  by 
an  accounting  in  that  defendant  has  refused  all  re- 
quests and  demands  of  plaintiffs  for  information  on 
which  plaintiffs  could  determine  and  could  herein 
plead  the  specific  amounts  due  to  plaintiffs.  Plaintiffs 
are  entitled  by  virtue  of  paragraph  15  of  the  anti- 
trust laws  of  the  United  States  (15  U.S.C.  Sec.  15) 
to  have  such  damages  trebled. 

XIX. 

By  reason  of  the  foregoing  acts  of  the  defendant 
and  its  said  conspirators,  interstate  commerce  in 
sugar  was  illegally  restrained,  competition  therein 
was  not  only  substantially  lessened  but  was  de- 
stroyed, the  price  of  sugar  beets  was  illegally  fixed, 
and  an  illegal  monopoly  was  established,  all  in  viola- 
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tion  of  the  anti-trust  laws  of  the  United  States,  to 
the  damage  of  plaintiffs  as  aforesaid. 

XX. 

Plaintiffs,  in  order  to  enforce  their  rights  against 
defendant,  employed  the  services  of  attorneys  at  law 
and,  under  the  anti-trust  laws  of  the  United  States 
(15  U.S.C.  Sec.  15),  are  entitled  to  reasonable  at- 
torneys' fees,  the  amount  of  which  will  depend  upon 
the  amount  of  work  necessary  to  be  performed 
herein  by  said  attorneys. 

XXI. 

From  October  10, 1942  to  June  30, 1945,  the  statute 
of  limitations  applicable  to  the  within  set  forth  vio- 
lations of  the  anti-trust  laws  of  the  United  States 
was  suspended  by  reason  of  the  amendment  of  16 
U.S.C.  Sec.  16,  passed  October  10,  1942  (Acts  of 
Congress  October  10,  1942,  Ch.  589;  56  Stat.  781, 
U.S.C.  1940  ed..  Sup.  IV,  p.  185;  15  U.S.C.A.  1944 
Cum.  An.  P.  P.  Title  15,  Sec.  16,  p.  76),  which  was 
in  full  force  and  effect  between  October  10,  1942 
and  June  30,  1945. 

Wherefore,  |)laintiffs  pray  judgment  against  de- 
fendant as  follows : 

1.  That  defendant  be  required  to  account  to  plain- 
tiffs in  connection  with  all  sugar  beets  delivered  by 
plaintiffs  to  defendant  during  the  crop  years  1939, 
1,940,  and  1941,  and  for  all  sugar  manufactured  there- 
from and  sold  by  said  defendant. 

2.  That  plaintiff  Mandeville  Island  Farms,  Inc. 
have  judgment  for  the  sum  found  to  be  due  it  by 
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said  accounting  and  that  the  amount  so  found  due 

be  trebled. 

3.  That  plaintiff  Roscoe  C.  Zuckerman  have  jude^- 
ment  for  the  sum  found  to  be  due  him  by  said  ac- 
counting' and  that  the  amount  so  found  due  be  trebled. 

4.  That  plaintiff  Mandeville  Island  Farms,  Inc. 
have  judgment  against  the  defendant  for  $315,043.80 
with  interest  from  August  31,  1941,  together  with 
attorney  fees  in  such  sum  as  the  court  may  deem 
reasonable. 

5.  That  plaintiff  Roscoe  C.  Zuckerman  have  judg- 
ment against  the  defendant  for  $112,192.14  with  in- 
terest from  August  31,  1941,  together  with  attorney 
fees  in  such  sum  as  the  court  may  deem  [65]  reason- 
able. 

6.  That  plaintiffs  have  judgment  for  their  costs 
herein  involved  and  attorney  fees. 

7.  That  plaintiffs  have  such  other  and  further 
relief  as  may  be  fit  and  proper  in  the  premises. 

WOOD,  CRUMP,  ROGERS  &  ARNDT, 
/s/  STANLEY  M.  ARNDT, 

Attorneys  for  Plaintiffs.  ([66] 
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EXHIBIT  ''A" 

Form  3549-D— 1000 

Memorandum  of  Agreement — Season  1938 

Between Grower 

and 

American  Crystal  Sugar  Company 
Clarksburg  Factory 

For  delivery  of  Sugar  Beets  at 

Witnesseth,  that  for  and  in  consideration  of  the 
mutual  covenants  and  payments  hereinafter  set  out, 
the  respective  parties  hereto  mutually  undertake  and 
agree  as  follows,  to-wit: 

1.  The  Grower  will  prepare  land  for,  plant,  block, 
thin,  cultivate,  irrigate,  harvest  and  deliver  during 
the  season  of  1938,  in  compliance  with  the  directions 

of  The  Company,  as  given  from  time  to  time, 

acres  of  sugar  beets,  to  be  grown  on  the  following 

described  land,  to-wit : 

State  of  California. 

2.  The  seed  to  be  used  in  growing  said  beets  shall 
be  furnished  by  The  Company  for  the  price  of  four- 
teen (14)  cents  per  T)ouik1,  which  The  Grower  agrees 
to  pay.  Seed  furnished  by  The  Company  shall  not  be 
planted  upon  any  land  not  contracted  to  The  Com- 
pany. Any  seed  furnished  by  The  Company  and  not 
planted  shall  be  returned  in  good  order  to  The  Com- 
pany, at  the  end  of  the  planting  season,  and  The 
Grower  credited  therefor.  No  credit  will  be  given  for 
seed  not  returned  prior  to  July  1,  1938. 
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3.  The  Grower  agrees  that  beets  hereunder  shall 
not  be  irrigated  after  July  15,  1938,  except  by  writ- 
ten })ermission  of  The  Company. 

The  Grower  Agrees  That  At  His  Own  Expense 
He  Will  Harvest  and  Deliver  to  the  Company  All 
Beets  Grown  by  Him ;  Said  Delivery  to  be  Made  at 
Such  Times  and  in  Such  Quantities  and  to  Such 
Place  or  Places  As  May  Be  Designated  by  the  Com- 
pany. All  beets  delivered  hereunder  shall  be  properly 
topped ;  that  is  to  say,  the  tops  shall  be  squarely  cut 
off  at  the  base  of  the  bottom  leaf  in  case  of  medium 
or  small  size  beets,  and  the  crown  trimmed  up  from 
the  base  of  the  bottom  leaf  in  the  case  of  large  beets, 
and  shall  be  free  from  stones,  trash,  excess  dirt  and 
foreign  substances  liable  to  interfere  with  factory 
work  and  shall  be  subject  to  proper  deductions  for 
tare.  A  distinct  evidence  of  leaf  scar  is  to  be  left  after 
top  tare  is  taken. 

5.  The  Company  has  the  privilege  at  various  times 
during  the  growing  and  harvesting  season  to  ascer- 
tain the  quality  of  the  beets  grown  under  this  con- 
tract, by  causing  such  beets  to  be  sampled  and  pol- 
arized. The  Company  has  the  option  of  rejecting  any 
beets  where  the  above  mentioned  conditions  have  not 
been  properly  complied  with,  also  any  diseased  or 
wilted  beets,  beets  of  less  than  12%  sugar,  or  less 
than  80%  purity,  or  beets  that  are  not  suitable  in 
the  judgment  of  The  Company  for  the  manufacture 
of  sugar,  anything  in  this  contract  to  the  contrary 
notwithstanding. 
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In  no  event  shall  The  Company  be  liable  to  The 
Grower  for  partial  or  complete  failure  of  crop,  or 
for  any  injury  or  damage  to  beets. 

6.  All  sound  beets  grown  in  accordance  with  and 
under  this  contract  shall  be  bought  by  The  Company 
and  paid  for  by  it  according  to  the  following  terms 
and  schedule  of  prices: 

The  price  per  ton  (2,000  pounds)  for  beets  de- 
livered hereunder  to  The  Company  shall  be  deter- 
mined upon  the  average  net  return  (said  net  return 
being  defined  in  Paragraph  No.  7  hereof)  per  one 
hundred  pounds  of  sugar  received  by  The  Company 
from  sugar  manufactured  at  its  Clarksburg  Factory, 
and  sold  by  The  Company  during  the  period  of  twelve 
months  commencing  August  1,  1938,  and  based  upon 
The  Company's  test  of  the  sugar  content  of  the  in- 
dividual grower's  beets  in  accordance  with  the  fol- 
lowing schedule: 

Percentage  Sugar  in  Beets 
Net  Price 
Received 
for  Sugar  23%    22%  21%20%  19%  18%  17%  16%  15%  14%  13% 

Value  of  One  Ton  of  Beets  Expressed  in  Dollars  and  Cents 

5.00 10.71  10.24  9.77  9.31  8.74  8.28  7.82  7.28  6.72  6.20  5.69 

4.75 10.21  9.76  9.32  8.87  8.33  7.89  7.46  6.94  6.41  5.91  5.42 

4.50 9.70  9.28  8.86  8.44  7.92  7.51  7.09  6.60  6.09  5.62  5.15 

4.25 9.00  8.61  8.22  7.83  7.35  6.97  6.58  6.12  5.65  5.21  4.78 

4.00 8.30  7.94  7.58  7.22  6.78  6.42  6.07  5.64  5.21  4.81  4.41 

3.75 7.60  7.27  6.94  6.61  6.21  5.88  5.56  5.17  4.77  4.40  4.04 

3.50 7.00  6.70  6.39  6.09  5.72  5.42  5.12  4.76  4.40  4.05  3.72 

3.25 6.50  6.22  5.94  5.66  5.31  5.03  4.75  4.42  4.08  3.77  3.45 

Intermediate  sugar  prices  and  beet  tests  in  the 
same  relative  proportion  as  reflected  in  the  interval 
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in  which  such  fluctuations  occur.  If  sugar  prices  or 
sugar  contents  are  higher  or  lower  than  those  shown 
in  the  foregoing  schedule,  the  settlement  figure  for 
such  beets  shall  be  increased  or  decreased  according 
to  the  foregoing  formula,  using  the  immediately  suc- 
ceeding or  preceding  interval,  as  the  case  may  be,' 
as  the  basis  for  calculation,  provided  also  that  if  the' 
net  return  for  sugar  should  fall  below  $3.25  per  hun- 
dred, in  such  event  the  price  per  ton  of  beets  here- 
inbefore fixed  by  this  paragraph  shall  be  further  de- 
creased in  the  proportion  of  one  per  cent.  (1%)  for 
each  five  cents  (5c)  of  decrease  in  the  net  return  per 
one  hundred  pounds  of  sugar  below  $3.25. 

Settlements  will  be  made  as  follows: 

For  all  beets  delivered  up  to  and  including  the 
end  of  any  month,  settlement  will  be  made  on  or  be- 
fore the  15th  of  the  succeeding  month.  The  fore- 
going settlements  will  be  made  at  as  high  an  amount 
per  ton  as  may  be  justified  in  the  .indgment  of  The 
Company  based  upon  The  Company's  test  of  sugar 
content  of  the  individual  grower's  beets  and  The 
Company's  estimate  of  the  net  returns  to  be  received 
by  it  for  sugar  sold  during  the  twelve  months  period 
beginning  August  1,  1938.  Further  settlements  will 
be  made  on  the  aforesaid  price  of  beets  from  time 
to  time  and  in  such  amounts  as  The  Company  may 
deem  to  be  justified  by  market  conditions  and  quan- 
tity of  sugar  sold.  Final  settlement  for  all  beets  de- 
livered hereunder  shall  be  made  in  accordance  with 
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th<^  terms  of  this  contract  not  later  than  August  31, 
1939. 

7.  The  net  return  on  sugar  sold  as  aforesaid  dur- 
ing said  period  shall  be  determined  by  deducting, 
from  the  gross  sales  price,  selling  expenses  directly 
applicable  to  sugar  consisting  of  freight,  discount, 
brokerage,  storage,  shipping  and  handling,  loss  and 
damage,  insurance,  advertising,  salaries,  traveling 
expenses  and  svmdry  expenses,  and  also  any  expenses 
or  taxes  occasioned  by  act  of  law  or  State  or  Federal 
regulation.  The  Company  will  furnish  for  the  in- 
spection of  growers  a  certified  statement  by  certified 
public  accountants,  not  connected  with  The  Com- 
pany, of  the  net  receipts  from  sugar  sold,  in  accord- 
ance with  this  contract. 

8.  Any  advances  by  The  Company  to  The  Grower 
either  in  seed,  money  or  otherwise,  shall  constitute  a 
debt  from  The  Grower  to  The  Company  which  The 
Company  shall  have  the  right  to  collect  as  in  the  case 
of  any  other  contractual  obligation.  The  Company 
shall  have  the  right,  at  its  option,  to  treat  any  such 
advances  as  part  payment  for  beets  grown  and  de- 
livered under  this  contract.  Any  such  indebtedness 
which  is  due  and  payable  or  which  may  hereafter 
become  due  and  payable  from  The  Grower  to  The 
Company  shall  be,  become  and  remain  a  first  and 
prior  lien  on  the  crop  of  sugar  beets  to  be  grown 
hereunder  and  shall  be  deducted  by  The  Com- 
pany   from    any    initial    or    subsequent    payments 
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from  The  Company  to  The  Grower  which  shall 
become  due  hereunder,  or  under  any  subsequent 
Beet  Contract  between  The  Company  and  The 
Grower.  If  the  beet  crop  to  be  grown  hereunder  is 
grown  on  leased  land  payments  to  become  due  here- 
under from  The  Company  to  The  Grower  shall  be 
payable  jointly  to  The  Grower  and  the  landlord  un- 
less the  landlord  shall  have  previously  filed  with  The 
Company  his  written  release  in  form  satisfactory  to 
The  Company. 

9.  The  Grower  may,  at  his  own  expense,  have  rep- 
resentatives (weighmen,  taremen  and  chemists)  in 
scale  house,  tare  room  and/or  laboratory  to  inspect 
weights  and  work  done,  such  representatives  to  be 
experienced  in  the  line  of  work  performed  and  satis- 
factory to  The  Company. 

10.  It  is  understood  and  agreed  that  if  any  gov- 
ernmental authority  shall  establish  any  restriction, 
allotment  or  quota  upon  the  growing,  production  or 
processing  of  beets,  or  the  output,  transportation  or 
sale  of  beet  sugar,  then  the  Company  may  reduce  to 
the  extent  which  it  deems  necessary  the  quantity  of 
beets  herein  contracted  for,  and  shall  be  obligated  to 
purchase  only  such  reduced  quantity. 

11.  Fire,  strikes,  accidents,  acts  of  God  and  of 
the  public  enemy,  or  other  causes  beyond  the  con- 
trol of  the  parties  which  prevent  The  Grower  from 
the  performance  of  this  contract  or  The  Company 
from  utilizing  the  beets  contracted  for  in  the  manu- 
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facture  of  sugar  therefrom,  shall  excuse  the  respec- 
tive parties  hereto  from  the  performance  of  this 
contract. 

X2.  The  Company,  at  its  sole  option  and  election, 
unless  notified  in  writing  by  The  Grower  prior  to 
July  1,  1938  not  to  make  such  deduction,  is  author- 
ized to  deduct  from  any  monies  coming  due  for  beets 
delivered  under  this  contract  not  to  exceed  the  sum 
of  two  cents  per  ton  on  The  Grower's  share  of  the 
beets  delivered  by  The  Grower  hereunder,  and  to  pay 
such  amount  to  the  Central  California  Beet  Growers 
Association,  Ltd. 

13.  No  agent  of  The  Company  is  authorized  to 
make  any  alterations,  erasures  or  additions  to  this 
printed  form  of  contract. 

14.  This  agreement  shall  be  binding  upon  both  The 
Grower,  his  heirs,  legal  representatives  and  assigns, 
and  upon  The  Company,  its  successors  and  assigns, 
and  shall  not  be  transferable  by  The  Grower  without 
the  written  consent  of  The  Company,  its  successors 
and  assigns. 

Executed  in  duplicate  originals  this day 

of ,193... 

Grower 

Grower 

AMERICAN  CRYSTAL  SUGAR 
COMPANY  [67] 
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Memorandum  of  Agreement — Season  1939 

Between Grower 

and 

American  Crystal  Sugar  Company 

Clarksburg  Factory 

For  delivery  of  Sugar  Beets  at 

Witnesseth,  that  for  and  in  consideration  of  the 
nnitual  covenants  and  payments  hereinafter  set  out, 
the  respective  parties  hereto  mutually  undertake  and 
agree  as  follows,  to-wit: 

1.  The  Grower  will  prepare  land  for,  plant,  block, 
thin,  cultivate,  irrigate,  harvest,  and  deliver  during 
the  season  of  1939,  in  compliance  with  the  directions 

of  the  Company,  as  given  from  time  to  time 

acres  of  sugar  beets,  to  be  grown  on  the  following 

described  land,  to-wit : 

State  of  California. 

2.  The  seed  to  be  used  in  gTowing  said  beets  shall 
be  furnished  by  the  Company  for  the  price  of  four- 
teen cents  (14c)  per  pound,  which  the  Grower  agrees 
to  pay.  Seed  furnished  by  the  Company  shall  not  be 
planted  upon  any  land  not  contracted  to  the  Com- 
pany. Any  seed  furnished  by  the  Company  and  not 
planted  shall  be  returned  in  good  order  to  the  Com- 
pany, at  the  end  of  the  planting  season,  and  the 
Grower  credited  therefor.  No  credit  will  be  given  for 
seed  not  returned  prior  to  July  1,  1939. 
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3.  The  Grower  agrees  that  at  his  own  expense  he 
will  harvest  and  deliver  to  the  Company  all  beets 
grown  by  him,  said  delivery  to  be  made  at  such  times 
and  in  such  quantities  and  to  such  place  or  places  as 
may  be  designated  by  the  Company.  All  beets  deliv- 
ered hereunder  shall  be  properly  topped,  that  is  to 
say,  the  tops  shall  be  squarely  cut  off  at  the  base  of 
the  bottom  leaf  in  case  of  medium  or  small  size  beets, 
and  the  crown  trimmed  up  from  the  base  of  the  bot- 
tom leaf  in  the  case  of  large  beets,  and  shall  be  free 
from  stones,  trash,  excess  dirt,  and  foreign  sub- 
stances liable  to  interfere  with  factory  work,  and 
shall  be  subject  to  proper  deductions  for  tare.  A  dis- 
tinct evidence  of  leaf  scar  is  to  be  left  after  top  tare 
is  taken. 

4.  The  Company  has  the  privilege  at  various  times 
during  the  growing  and  harvesting  season  to  ascer- 
tain the  quality  of  the  beets  grown  under  this  con- 
tract by  causing  such  beets  to  be  sampled  and  pol- 
arized. The  Company  has  the  option  of  rejecting 
any  beets  where  the  above  mentioned  conditions  have 
not  been  properly  complied  with,  also  any  diseased 
or  wilted  beets  or  beets  that  are  not  suitable  in  the 
judgment  of  the  Company  for  the  manufacture  of 
sugar,  anything  in  this  contract  to  the  contrary  not- 
withstanding. 

In  no  event  shall  the  Company  be  liable  to  the 
Grower  for  partial  or  complete  failure  of  crop,  or 
for  any  injury  or  damage  to  beets. 

5.  All  sound  beets  grown  in  accordance  with  and 


Mandeville  Island  Farms,  Inc.,  et  al.  83 

Exhibit  ^'B'— (Continued) 

under  this  contract  shall  be  bought  by  the  Company 
and  paid  for  by  it  according  to  the  following  terms 
and  schedule  of  prices: 

The  price  per  ton  (2,000  pounds)  for  beets  deliv- 
ered  hereunder  to  the  Company  shall  be  determined 
upon  the  average  net  returns  (said  net  returns  being 
defined  in  Paragraph  No.  6  hereof)  received  for 
sugar  manufactured  at  beet  sugar  factories  located 
in  California  north  of  the  36th  parallel,  and  sold  dur- 
ing; the  period  of  twelve  months  commencing  August 
1,  1939,  and  based  upon  the  Company's  test  of  sugar 
content  of  the  individual  grower's  beets  in  accord- 
ance with  the  following  schedule : 

Percentage  Sugar  in  Beets 
Net  Return 
Received 

for  Sugar  23%   22%    21%c    20%o  19%  18%)  17%>  16%  15%o  14%  13%) 

Value  of  One  Ton  of  Beets  Expressed  in  Dollars  and  Cents 

5      cents  10.71  10.24    9.77    9.31  8.74  8.28   7.82 

8.87  8.33   7.89  7.46 

8.44  7.92   7.51   7.09 

7.83  7.35  6.97  6.58 

7.22  6.78  6.42  6.07 

6.61  6.21   5.88  5.56 

6.09  5.72  5.42  5.12 

5.66  5.31   5.03  4.75 

Intermediate  sugar  prices  and  beet  tests  in  the 
same  relative  proportion  as  reflected  in  the  interval 
in  which  such  fluctuations  occur.  If  sugar  prices 
or  sugar  contents  are  higher  or  lower  than  those 
shown  in  the  foregoing  schedule,  the  settlement  fig- 
ure for  such  beets  shall  be  increased  or  decreased  ac- 
cording to  the  foregoing  formula,  using  the  immedi- 
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ately  succeeding  or  preceding  interval,  as  the  ease 
may  be,  as  the  basis  for  calculation,  provided  also 
that  if  the  net  return  for  sugar  should  fall  below 
$3.25  per  hundred,  in  such  event  the  price  per  ton 
of  beets  hereinbefore  fixed  by  this  paragraph  shall 
be  further  decreased  in  the  proportion  of  one  per 
cent  (1%)  for  each  five  cents  (5c)  of  decrease  in  the 
net  return  per  one  hundred  pounds  of  sugar  below 
$3.25. 

Settlements  will  be  made  as  follows: 

For  all  beets  delivered  up  to  and  including  the  end 
of  any  month,  settlement  will  be  made  on  or  before 
the  15th  of  the  succeeding  month.  The  foregoing 
settlements  will  be  made  at  as  high  an  amount  per 
ton  as  may  be  justified  in  the  judgment  of  the  Com- 
pany based  upon  the  Company's  test  of  sugar  content 
of  the  individual  grower's  beets  and  the  Company's 
estimate  of  the  net  returns  to  be  received  for  sugar 
sold  during  the  twelve  months  period  beginning  Au- 
gust 1,  1939.  Further  settlements  will  be  made  on  the 
aforesaid  price  of  beets  from  time  to  time  and  in 
such  amounts  as  the  Company  may  deem  to  be  justi- 
fied by  market  conditions  and  quantity  of  sugar  sold. 
Final  settlement  for  all  beets  delivered  hereunder 
shall  be  made  in  accordance  with  the  terms  of  this 
contract  not  later  than  August  31,  1940. 

6.  The  net  returns  as  aforesaid  during  said  period 
shall  be  determined  by  a  Certified  Public  Account- 
ant, chosen  by  the  Companies,  (whose  determination 
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shall  be  final)  by  deducting  from  the  gross  sales  price 
all  such  charges  and  expenditures  as  are  regularly 
and  customarily  deducted  from  gross  sales  price  of 
sugar,  in  accordance  with  the  respective  Companies' 
established  systems  of  accounting,  showing  net  re- 
turns from  sugar  sold,  after  deducting  also  all  ex:- 
cise,  sales,  and  other  taxes,  if  any,  either  now  or  here- 
after imposed  by  act  of  law  or  state  or  Federal 
regulation. 

7.  Any  advances  by  the  Company  to  the  Grower 
either  in  seed,  money,  or  otherwise,  shall  constitute 
a  debt  from  the  Grower  to  the  Company  which  the 
Company  shall  have  the  right  to  collect  as  in  the 
case  of  any  other  contractual  obligation.  The  Com- 
pany shall  have  the  right,  at  its  option,  to  treat  any 
such  advances  as  part  payment  for  beets  grown  and 
delivered  under  this  contract.  Any  such  indebtedness 
which  is  due  and  payable  or  which  may  hereafter  be- 
come due  and  payable  from  the  Grower  to  the  Com- 
pany shall  be,  become,  and  remain  a  first  and  prior 
lien  on  the  crop  of  sugar  beets  to  be  grown  here- 
under and  shall  be  deducted  by  the  Company  from 
any  initial  or  subsequent  payments  from  the  Com- 
pany to  the  Grower  which  shall  become  due  here- 
under, or  under  any  subsequent  beet  contract  be- 
tween the  Company  and  the  Grower.  If  the  beet 
crop  to  be  grown  hereunder  is  grown  on  leased  land, 
payments  to  become  due  hereunder  from  the  Com- 
pany to  the  Grower  shall  be  payable  jointly  to  the 
Grower  and  the  landlord  unless  the  landlord  shall 
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have  previously  filed  with  the  Company  his  \^Titten 
release  in  form  satisfactory  to  the  Company. 

8.  The  Grower  may,  at  his  own  expense,  have  rep- 
resentatives (weighmen,  taremen,  and  chemists)  in 
scale  houses,  tare  room,  and/or  laboratory  to  inspect 
weights  and  work  done,  such  representatives  to  be 
experienced  in  the  line  of  work  performed  and  satis- 
factory to  the  Company. 

9.  It  is  understood  and  agreed  that  if  any  govern- 
mental authority  shall  establish  any  restriction,  allot- 
ment, or  quota  upon  the  growing,  production,  or  pro- 
cessing of  beets,  or  the  output,  transportation,  or 
sale  of  beet  sugar,  then  the  Company  may  reduce  to 
the  extent  necessary  or  required  by  lawful  authority 
the  acreage  of  beets  herein  contracted  for,  and  shall 
be  obligated  to  purchase  only  such  reduced  acreage 
of  beets. 

10.  Fire,  strikes,  accidents,  acts  of  God  and  of  the 
public  enemy,  or  other  causes  beyond  the  control  of 
the  parties  which  prevent  the  Grower  from  the  per- 
formance 0  fthis  contract  or  the  Company  from  util- 
izing the  beets  contracted  for  in  the  manufacture  of 
sugar  therefrom,  shall  excuse  the  respective  parties 
hereto  from  the  performance  of  this  contract. 

11.  The  Company,  at  its  sole  option  and  election, 
unless  notified  in  writing  by  the  Grower  prior  to 
July  1,  1939  not  to  make  such  deduction,  is  author- 
ized to  deduct  from  any  monies  coming  due  for  beets 
delivered  under  this  contract  not  to  exceed  the  sum 
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of  two  cents  (2c)  per  net  ton  on  the  Grower's  share 
of  the  beets  delivered  by  the  Grower  hereunder,  and 
to  pay  such  amount  to  the  Central  California  Beet 
Growers  Association,  Ltd. 

12.  No  agent  of  the  Company  is  authorized  to 
make  any  alterations,  erasures,  or  additions  to  this 
printed  form  of  contract. 

13.  This  agreement  shall  be  binding  upon  both  the 
Grower,  his  heirs,  legal  representatives,  and  assigns, 
and  upon  the  Company,  its  successors  and  assigns, 
and  shall  not  be  transferable  by  the  Grower  without 
the  written  consent  of  the  Company,  its  successors 
and  assigns. 

Executed  in  duplicate  originals  this day 

of ,  193.... 

Grower 

Grower 


AMERICAN  CRYSTAL  SUGAR 
COMPANY 

By    [68] 


88         American  Crystal  Sugar  Company  vs. 

EXHIBIT  *^C'^ 

1500— 3549-D— 10-39 

Memorandum  of  Agreement — Season  1940 

Between Grower 

and 

American  Crystal  Sugar  Company 
Clarksburg  Factory 

Witnesseth,  that  for  and  in  consideration  of  the 
mutual  covenants  and  payments  hereinafter  set  out, 
the  respective  parties  hereto  mutually  undertake  and 
agree  as  follows,  to-wit: 

1.  The  Grower  will  prepare  land  for,  plant,  block, 
thin,  cultivate,  irrigate,  harvest,  and  deliver  during 

the  season  of  1940, acres  of  sugar  beets, 

to  be  grown  on  the  lands  described  on  the  reverse 
side  hereof. 

2.  The  seed  to  be  used  in  growing  said  beets  shall 
be  furnished  by  the  Company  for  the  price  of  four- 
teen cents  (14c)  per  pound,  which  the  Grower  agrees 
to  pay.  Seed  furnished  by  the  Company  shall  not  be 
planted  upon  any  land  not  contracted  to  the  Com- 
pany. Any  seed  furnished  by  the  Company  and  not 
planted  shall  be  returned  in  good  order  to  the  Com- 
pany, at  the  end  of  the  planting  season,  and  the 
Grower  credited  therefor.  No  credit  will  be  given 
for  seed  not  returned  prior  to  July  1,  1940. 

3.  The  Grower  agrees  that  at  his  own  expense  he 
will  harvest  and  deliver  to  the  Company  all  beets 
grown  b}^  him,  said  delivery  to  be  made  at  such  times 
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and  in  such  quantities  and  to  such  place  or  places 

as  may  be  designated  by  the  Company.  All  beets  de- 
livered hereunder  shall  be  properly  topped,  that  is 
to  say,  the  tops  shall  be  squarely  cut  off  at  the  base 
of  the  bottom  leaf  in  case  of  medium  or  small  size 
beets,  and  the  crown  trimmed  up  from  the  base  of 
the  bottom  leaf  in  the  case  of  large  beets,  and  shall 
be  free  from  stones,  trash,  excess  dirt,  and  foreign 
substances  liable  to  interfere  with  factory  work,  and 
shall  be  subject  to  proper  deductions  for  tare.  A 
distinct  evidence  of  leaf  scar  is  to  be  left  after  top 
tare  is  taken. 

4.  The  Company  has  the  privilege  at  various  times 
during  the  growing  and  harvesting  season  to  ascer- 
tain the  quality  of  the  beets  grown  under  this  con- 
tract by  causing  such  beets  to  be  sampled  and  pol- 
arized. The  Company  has  the  option  of  rejecting  any 
beets  where  the  above  mentioned  conditions  have  not 
been  properly  complied  with,  also  any  diseased  or 
wilted  beets  or  beets  that  are  not  suitable  in  the  judg- 
ment of  the  Company  for  the  manufacture  of  sugar, 
anything  in  this  contract  to  the  contrary  notwith- 
standing. 

In  no  event  shall  the  Company  be  liable  to  the 
Grower  for  partial  or  complete  failure  of  crop,  or 
for  any  injury  or  damage  to  beets. 

5.  All  sound  beets  grown  in  accordance  with  and 
under  this  contract  shall  be  bought  by  the  Company 
and  paid  for  by  it  according  to  the  following  terms 
and  schedule  of  prices : 
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The  price  per  ton  (2,000  pounds)  for  beets  deliv- 
ered hereunder  to  the  Company  shall  be  determined 
upon  the  average  net  returns  (said  net  returns  being 
defined  in  Paragraph  No.  6  hereof)  received  for 
sugar  manufactured  at  beet  sugar  factories  located 
in  California  north  of  the  36th  parallel,  and  sold 
during  the  period  of  twelve  months  commencing  Au- 
gust 1,  1940,  and  based  upon  the  Company's  test  of 
sugar  content  of  the  individual  grower's  beets  in 
accordance  with  the  following  schedule: 

Percentage  Sugar  in  Beets 
Net  Return 
Received 
for  Sugar  23%  22%  21%  20%  19%  18%  17%  16%  15%  14%  13% 

Value  of  One  Ton  of  Beets  Expressed  in  Dollars  and  Cents 
5     cents  10.71  10.24   9.77    9.31   8.74  8.28   7.82    7.28    6.72   6.20   5.69 
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7.58 

7.22 

6.78 

6.42 

6.07 

5.64 

5.21 

4.81 

4.41 

3% 

7.60 

7.27 

6.94 

6.61 

6.21 

5.88 

5.56 

5.17 

4.77 

4.40 

4.04 

31/2 

7.00 

6.70 

6.39 

6.09 

5.72 

5.42 

5.12 

4.76 

4.40 

4.05 

3.72 

31/4 

6.50 

6.22 

5.94 

5.66 

5.31 

5.03 

4.75 

4.42 

4.08 

3.77 

3.45 

3 

5.55 

5.31 

5.07 

4.83 

4.53 

4.30 

4.06 

3.77 

3.49 

3.21 

2.95 

Intermediate  sugar  prices  and  beet  tests  in  the 
same  relative  proportion  as  reflected  in  the  interval 
in  which  such  fluctuations  occunr.  If  sugar  prices  or 
sugar  contents  are  higher  or  lower  than  those  shown 
in  which  such  fluctuations  occur.  If  sugar  prices  or 
such  beets  shall  be  increased  or  decreased  according 
to  the  foregoing  formula,  using  the  immediately  suc- 
ceeding or  preceding  interval,  as  the  case  may  be,  as 
the  basis  for  calculation. 
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Settlements  will  be  made  as  follows: 
For  all  beets  delivered  up  to  and  including  the  end 
of  any  month,  settlement  will  be  made  on  or  before 
the  15th  of  the  succeeding  month.  The  foregoing  set- 
tlements will  be  made  at  as  high  an  amount  per  ton 
as  may  be  justified  in  the  judgment  of  the  Company 
based  upon  the  Company's  test  of  sugar  content  of 
the  individual  grower's  beets  and  the  Company's 
estimate  of  the  net  returns  to  be  received  for  sugar 
sold  during  the  twelve  months  period  beginning  Au- 
gust 1,  1940.  Further  settlements  will  be  made  on 
the  aforesaid  price  of  beets  from  time  to  time  and 
in  such  amounts  as  the  Company  may  deem  to  be 
justified  by  market  conditions  and  quantity  of  sugar 
sold.  Final  settlement  for  all  beets  delivered  here- 
under shall  be  made  in  accordance  with  the  terms  of 
this  contract  not  later  than  August  31,  1941. 

6.  The  net  returns  as  aforesaid  during  said  period 
shall  be  determined  by  a  Certified  Public  Account- 
ant, chosen  by  the  Companies,  (whose  determination 
shall  be  final)  by  deducting  from  the  gross  sales  price 
all  such  charges  and  expenditures  as  are  regularly 
and  customarily  deducted  from  gross  sales  price  of 
sugar,  in  accordance  with  the  respective  Companies' 
established  systems  of  accounting,  showing  net  re- 
turns from  sugar  sold,  after  deducting  also  all  ex- 
cise, sales,  and  other  taxes,  if  any,  either  now  or 
hereafter  imposed  by  act  of  law  or  state  or  Federal 
regulation. 

7.  Any  advances  by  the  Company  to  the  Grower 
either  in  seed,  money,  or  otherwise,  shall  constitute 
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a  debt  from  the  Grower  to  the  Company  which  the 
Company  shall  have  the  right  to  collect  as  in  the  case 
of  any  other  contractual  obligation.  The  Company 
shall  have  the  right,  at  its  option,  to  treat  any  such 
advances  as  part  payment  for  beets  grown  and  de- 
livered under  this  contract.  Any  such  indebtedness 
which  is  due  and  payable  or  which  may  hereafter 
become  due  and  payable  from  the  Grower  to  the  Com- 
pany shall  be,  become,  and  remain  a  first  and  prior 
lien  on  the  crop  of  sugar  beets  to  be  grown  here- 
under and  shall  be  deducted  by  the  Company  from 
any  initial  or  subsequent  pajmnents  from  the  Com- 
pany to  the  Grower  which  shall  become  due  here- 
under, or  under  any  subsequent  beet  contract  be- 
tween the  Company  and  the  Grower. 

8.  The  Grower  may,  at  his  own  expense,  have  rep- 
resentatives (weighmen,  tareman,  and  chemists)  in 
scale  house,  tare  room,  and/or  laboratory  to  inspect 
weights  and  work  done,  such  representatives  to  be 
experienced  in  the  line  of  work  performed  and  sat- 
isfactory to  the  Company. 

9.  It  is  understood  and  agreed  that  if  any  gov- 
ernmental authority  shall  establish  any  restriction, 
allotment,  or  quota  upon  the  growing,  production, 
or  processing  of  beets,  or  the  output,  transportation, 
or  sale  of  beet  sugar,  then  the  Company  may  reduce 
to  the  extent  necessary  or  required  by  lawful  au- 
thority the  acreage  of  beets  herein  contracted  for, 
and  shall  be  obligated  to  purchase  only  such  reduced 
acreage  of  beets. 

10.  Fire,  strikes,  accidents,  acts  of  God  and  of 
the  public  enemy,  or  other  causes  beyond  the  con- 
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trol  of  the  parties  which  prevent  the  Grower  from 
the  performance  of  this  contract  or  the  Company 
from  utilizing  the  beets  contracted  for  in  the  manu- 
facture of  sugar  therefrom,  shall  excuse  the  respec- 
tive parties  hereto  from  the  performance  of  this 
contract. 

11.  The  Company,  at  its  sole  option  and  election, 
unless  notified  in  writing  by  the  Grower  prior  to 
July  1,  1940  not  to  make  such  deduction,  is  author- 
ized to  deduct  from  any  monies  coming  due  for  beets 
delivered  under  this  contract  not  to  exceed  the  sum 
of  two  cents  (2c)  per  net  ton  on  the  Grower's  share 
of  the  beets  delivered  by  the  Grower  hereunder,  and 
to  pay  such  amount  to  the  Central  California  Beet 
Growers  Association,  Ltd. 

12.  The  beet  crop  covered  hereby  is  to  be  grown 
on  land  leased  by  the  grower  from (herein- 
after called  "Landowner")  whose  address  is , 

wherefore,  the  Company  is  authorized  to  pay ....  per 
cent  of  the  gross  amount  due  hereunder  to  the  said 
Landowner,  his  heirs,  personal  representatives,  or 
assigns. 

13.  No  agent  of  the  Company  is  authorized  to 
make  any  alterations,  erasures,  or  additions  to  this 
printed  form  of  contract. 

14.  This  agreement  shall  be  binding  upon  both  the 
Grower,  his  heirs,  legal  representatives,  and  assigns, 
and  upon  the  Company,  its  successors  and  assigns, 
and  shall  not  be  transferable  by  the  Grower  without 
the  written  consent  of  the  Company,  its  successors 
and  assigns. 
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Executed  in  duplicate  originals  this day 

of ,19.... 

Grower. 

Grower. 

Landowner 

(To  be  signed  by  landowner  or 
agent) 

AMERICAN  CRYSTAL  SUGAR 
COMPANY 
By [69] 

EXHIBIT  ''D" 

1500— 3549-D— 11-40 

Memorandum  of  Agreement — Season  1941 

Between Grower 

and 

American  Crystal  Sugar  Company 
Clarksburg  Factory 

Witnesseth,  that  for  and  in  consideration  of  the 
mutual  covenants  and  payments  hereinafter  set  out, 
the  respective  parties  hereto  mutually  undertake  and 
agree  as  follows,  to-wit: 

1.  The  Grower  will  prepare  land  for,  plant,  block, 
thin,  cultivate,  irrigate,  harvest,  and  deliver  during 

the  season  of  1941, acres  of  sugar  beets, 

to  be  grown  on  the  lands  described  on  the  reverse 
side  hereof. 

2.  The  seed  to  be  used  in  growing  said  beets  shall 
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be  furnished  by  the  Company  for  the  price  of  thir- 
teen cents  (13c)  per  pound,  which  the  Grower  agrees 
to  pay.  Seed  furnished  by  the  Company  shall  not  be 
planted  upon  any  land  not  contracted  to  the  Com- 
pany. Any  seed  furnished  by  the  Company  and  not 
planted  shall  be  returne  din  good  order  to  the  Com- 
pany at  the  end  of  the  planting  season,  and  the 
Grower  credited  therefor.  No  credit  will  be  given  for 
seed  not  returned  prior  to  July  1,  1941. 

3.  The  Grower  agrees  that  at  his  own  expense  he 
will  harvest  and  deliver  to  the  Company  all  beets 
grown  by  him,  said  delivery  to  be  made  at  such  times 
and  in  such  quantities  and  to  such  place  or  places 
as  may  be  designated  by  the  Company.  All  beets  de- 
livered hereunder  shall  be  properly  topped,  that  is 
to  say,  the  tops  shall  be  squarely  cut  off  at  the  base 
of  the  bottom  leaf  in  case  of  medium  or  small  size 
beets,  and  the  crown  trimmed  up  from  the  base  of 
the  bottom  leaf  in  the  case  of  large  beets,  and  shall 
be  free  from  stones,  trash,  excess  dirt,  and  foreign 
substances  liable  to  interfere  with  factory  work,  and 
shall  be  subject  to  proper  deductions  for  tare.  A  dis- 
tinct evidence  of  leaf  scar  is  to  be  left  after  top  tare 
is  taken. 

4.  The  Company  has  the  privilege  at  various  times 
during  the  growing  and  harvesting  season  to  ascer- 
tain the  quality  of  the  beets  grown  under  this  con- 
tract by  causing  such  beets  to  be  sampled  and  pol- 
arized. The  Company  has  the  option  of  rejecting  any 
beets  where  the  above  mentioned  conditions  have  not 
been  properly  complied  with,  also  any  diseased  or 
wilted  beets  or  beets  that  are  not  suitable  in  the  judg- 
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mcnt  of  the  Company  for  the  manufacture  of  sugar, 
anything  in  this  contract  to  the  contrary  notwith- 
standing. 

In  no  event  shall  the  Company  be  liable  to  the 
Grower  for  partial  or  complete  failure  of  crop,  or 
for  any  injury  or  damage  to  beets. 

5.  All  sound  beets  grown  in  accordance  with  and 
under  this  contract  shall  be  bought  by  the  Company 
and  paid  for  by  it  according  to  the  following  terms 
and  schedule  of  prices : 

The  price  per  ton  (2,000  pounds)  for  beets  deliv- 
ered hereunder  to  the  Company  shall  be  determined 
upon  the  average  net  returns  (said  net  returns  being 
defined  in  Paragraph  No.  6  hereof)  received  for 
sugar  manufactured  at  beet  sugar  factories  located 
in  California  north  of  the  36th  parallel,  and  sold  dur- 
ing the  period  of  twelve  months  commencing  August 
1,  1941,  and  based  upon  the  Company's  test  of  sugar 
content  of  the  individual  grower's  beets  in  accord- 
ance with  the  following  schedule : 

Percentage  Sugar  in  Beets 
Net  Return 
Received 

for  Sugar    23%  22%  21%   20%  19%  18%  17%  16%  15%  14%  13% 

Value  of  One  Ton  of  Beets  Expressed  in  Dollars  and  Cents 

5      cents  10.71  10.24   9.77    9.31  8.74  8.28  7.82  7.28  6.72  6.20  5.65 

8.87  8.33  7.89   7.46  6.94  6.41  5.91  5.42 

8.86   8.44  7.92  7.51   7.09  6.60  6.09  5.62  5.1S 

7.83  7.35  6.97  6.58  6.12  5.65  5.21  4.78 

7.22  6.78  6.42  6.07  5.64  5.21  4.81  4.41 

6.61  6.21   5.88   5.56  5.17  4.77  4.40  4.04 

6.09  5.72  5.42  5.12  4.76  4.40  4.05  3.72 

5.66  5.31   5.03  4.75  4.42  4.08  3.77  3.45 

5.22  4.90  4.64  4.39  4.08  3.77  3.48  3.19 


43/4 

10.21 

9.76 

9.32 

41/2 

9.70 

9.28 

8.86 

41/4 

9.00 

8.61 

8.22 

4 

8.30 

7.94 

7.58 

33/4 

7.60 

7.27 

6.94 

31/2 

7.00 

6.70 

6.39 

3V4 

6.50 

6.22 

5.94 

3 

6.00 

5.74 

5.48 
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Intermediate  sugar  prices  and  beet  tests  in  the 
same  relative  proportion  as  reflected  in  the  interval 
in  which  such  fluctuations  occur.  If  sugar  prices  or 
sugar  contents  are  higher  or  lower  than  those  shown 
in  the  foregoing  schedule,  the  settlement  figure  for 
such  beets  shall  be  increased  or  decreased  propor- 
tionately, using  the  immediately  succeeding  or  pre- 
ceding interval  as  the  case  may  be,  as  the  basis  for 
calculation. 

Settlements  will  be  made  as  follow^s: 

For  all  beets  delivered  up  to  and  including  the  end 
of  any  month,  settlement  will  be  made  on  or  before 
the  15th  of  the  succeeding  month.  The  foregoing  set- 
tlements will  be  made  at  as  high  an  amount  per  ton 
as  may  be  justified  in  the  judgment  of  the  Company 
based  upon  the  Company's  test  of  sugar  content  of 
the  individual  grower's  beets  and  the  Company's 
estimate  of  the  net  returns  to  be  received  for  sugar 
sold  during  the  twelve  months  period  beginning  Au- 
gust 1, 1941.  Further  settlements  will  be  made  on  the 
aforesaid  price  of  beets  from  time  to  time  and  in 
such  amounts  as  the  Company  may  deem  to  be  justi- 
fied by  market  conditions  and  quantity  of  sugar  sold. 
Final  settlement  for  all  beets  delivered  hereunder 
shall  be  made  in  accordance  with  the  terms  of  this 
contract  not  later  than  August  31,  1942. 

6.  The  net  returns  as  aforesaid  during  said  period 
shall  be  determined  by  a  Certified  Public  Accountant, 
chosen  by  the  Companies,  (whose  determination  shall 
be  final)  by  deducting  from  the  gross  sales  price  all 
such  charges  and  expenditures  as  are  regularly  and 
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customarily  deducted  from  gross  sales  price  of  sugar, 
in  accordance  with  the  respective  Companies'  estab- 
lished systems  of  accounting,  showing  net  returns 
from  sugar  sold,  after  deducting  also  all  excise,  sales, 
and  other  taxes,  if  any,  either  now  or  hereafter  im- 
posed by  act  of  law  or  state  or  Federal  regulation. 

7.  Any  advances  by  the  Company  to  the  Grower 
either  in  seed,  money,  or  otherwise,  shall  constitute 
a  debt  from  the  Grower  to  the  Company  which  the 
Company  shall  have  the  right  to  collect  as  in  the 
case  of  any  other  contractural  obligation.  The  Com- 
pany shall  have  the  right,  at  its  option,  to  treat  any 
such  advances  as  part  payment  for  beets  grown  and 
delivered  under  this  contract.  Any  such  indebtedness 
which  is  due  and  payable  or  which  may  hereafter 
become  due  and  payable  from  the  Grower  to  the 
Company,  shall  be,  become,  and  remain  a  first  and 
prior  lien  on  the  crop  of  sugar  beets  to  be  grown 
hereunder  and  shall  be  deducted  by  the  Company 
from  any  initial  or  subsequent  payments  from  the 
Company  to  the  Grower  which  shall  become  due 
hereunder,  or  under  any  subsequent  beet  contract  be- 
tween the  Company  and  the  Grower. 

8.  The  Grower  may,  at  his  own  expense,  have  rep- 
resentatives (weighmen,  taremen,  and  chemists)  in 
scale  house,  tare  room,  and/or  laboratory  to  inspect 
weights  and  work  done,  such  representatives  to  be 
experienced  in  the  line  of  work  performed  and  satis- 
factory to  the  Company. 

9.  It  is  understood  and  agreed  that  if  any  govern- 
mental authority  shall  establish  any  restriction,  al- 
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lotment,  or  quota  upon  the  growing,  production,  or 
processing-  of  beets,  or  the  output,  transportation,  or 
sale  of  beet  sugar,  then  the  Company  may  reduce  to 
the  extent  necessary  or  required  by  lawful  authority 
the  acreage  of  beets  herein  contracted  for,  and  shall 
be  obligated  to  purchase  only  such  reduced  acreage 
of  beets. 

10.  Fire,  strikes,  accidents,  acts  of  God  and  of  the 
public  enemy,  or  other  causes  beyond  the  control  of 
the  parties  which  prevent  the  Grower  from  the  per- 
formance of  this  contract  or  the  Company  from  util- 
izing the  beets  contracted  for  in  the  manufacture  of 
sugar  therefrom,  shall  excuse  the  respective  parties 
hereto  from  the  performance  of  this  contract. 

11.  The  Company,  at  its  sole  option  and  election, 
unless  notified  in  writing  by  the  Grower  prior  to  July 
1,  1941  not  to  make  such  deduction,  is  authorized  to 
deduct  from  any  monies  coming  due  for  beets  deliv- 
ered under  this  contract  not  to  exceed  the  sum  of 
two  cents  (2c)  per  net  ton  on  the  Grower's  share  of 
the  beets  delivered  by  the  Grower  hereunder,  and  to 
pay  such  amount  to  the  Central  California  Beet 
Growers  Association,  Ltd. 

12.  The  beet  crop  covered  hereby  is  to  be  grown 
on  land  leased  by  the  grower  from (herein- 
after called  ''Landowner")  whose  address  is , 

wherefore,  the  Company  is  authorized  to  pay. . .  .per 
cent  of  the  gross  amount  due  hereunder  to  the  said 
Landowner,  his  heirs,  personal  representatives,  or 
assigns. 
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13.  No  agent  of  the  Company  is  authorized  to  make 
any  alterations,  erasures,  or  additions  to  this  printed 
form  of  contract. 

14.  This  agreement  shall  be  binding  upon  both  the 
Grower,  his  heirs,  legal  representatives,  and  assigns, 
and  upon  the  Company,  its  successors  and  assigns, 
and  shall  not  be  transferable  by  the  Grower  without 
the  written  consent  of  the  Company,  its  successors 
and  assigns. 

Executed  in  duplicate  originals  this day 

of ,19.... 

Grower. 

Grower. 


Landowner 

(To  be  signed  by  landowner  or 
agent) 

AMERICAN  CRYSTAL  SUGAR 
COMPANY 
By    [70] 

Acknowledgment  of  Service  attached. 

[Endorsed]  :  Filed  Dec.  1,  1945. 

SUMMARIZATION  OF  BEET  SUGAR 
CONTRACTS 

Exhibits  1  to  19,  inclusive,  of  ''Amendment  to 
Answer  to  First  Amended  Complaint  as  Amended'' 
are  specimen  copies  of  the  contracts  in  force  during 
the  crop  years  1939, 1940  and  1941  between  the  manu- 
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facturers  who  operated  sugar  beet  factories  in 
Southern  California  and  the  growers  in  said  area.  Ex- 
hibit 1  was  the  1938-39  Imperial  Valley  contract  of 
Los  Alamitos  Sugar  Company  (hereinafter  called 
^^Alamitos")  and  Holly  Sugar  Corporation  (herein- 
after called  "Holly").  Exhibits  2,  3  and  6  were  the 
1939,  1940  and  1941  Holly  contracts.  Exhibits  4  and 
7  were  the  1940  and  1941  Alamitos  and  Holly  con- 
tracts. Exhibit  5  was  the  1940-41  Alamitos  and  Holly 
Imperial  Valley  contract.  Exhibits  8,  11  and  13  were 
the  Union  Sugar  Company  (hereinafter  called 
''Union")  coastal  contracts  for  1939,  1940  and  1941. 
Exhibit  9  was  the  Alamitos  contract  for  1941.  Ex- 
hibits 10  and  12  were  the  Union  contracts  for  the 
Southern  San  Joaquin  Valley  for  1939  and  1940. 
Exhibits  14,  16  and  18  were  the  American  Crystal 
Sugar  Company  (hereinafter  called  ''Crystal") 
coastal  contracts  for  1939,  1940  and  1941.  Exhibits 
15, 17  and  19  were  Crystal's  1939, 1940  and  1941  con- 
tracts for  the  Southern  San  Joaquin  Valley.  Con- 
tracts Exhibit  10, 12, 15, 17  and  19  were  substantially 
the  same  as  Crystal's  Clarksburg  contracts  for  1939, 
1940  and  1941,  Exhibits  B,  C  and  D  of  the  Amended 
Complaint,  except  that  Clarksburg  contracts  as  well 
as  the  contracts  used  by  the  other  sugar  companies 
in  1939,  1940  and  1941  in  Northern  California  pro- 
vided that  the  price  to  be  paid  for  beets  was  deter- 
mined by  a  formula  in  which  one  variable  was  the 
sugar  content  of  the  beets  grown  by  the  particular 
grower,  and  the  other  was  the  average  net  return 
received  for  sugar  manufactured  at  the  beet  sugar 
factories  located  in  California  north  of  the  36th 


102       American  Crystal  Sugar  Company  vs. 

parallel  and  sold  during  the  period  of  12  months 
commencing  August  1  of  the  crop  year  in  question, 
while  Exhibits  10,  12,  15  and  17  provided  for  pay- 
ment by  a  formula  in  which  one  of  the  variables  was 
the  sugar  content  of  beets  grown  by  the  particular 
grower,  and  the  other  was  the  average  net  returns 
received  for  sugar  manufactured  by  the  four  south- 
ernmost beet  sugar  companies  in  Southern  Cali- 
fornia for  sugar  manufactured  at  their  Southern 
California  factories  during  said  12-month  period. 
Exhibits  1,  2,  3,  4,  5,  6,  7,  8,  9,  11,  13,  14,  16  and  18 
to  the  ''Amendment  to  Answer  to  First  Amended 
Complaint  as  Amended"  were  substantially  the  same 
as  Exhibits  10,  12,  15,  17  and  19,  except  that  the 
schedules  set  forth  therein  (while  substantially  the 
same  as  each  other)  provided  for  a  higher  payment 
to  the  grower  than  the  similar  schedules  in  contracts 
Exhibits  10,  12,  15,  17  and  19,  and  Exhibits  B,  C 
and  D  above  referred  to. 
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NOTICE  OF  MOTION  TO  DISMISS  OR  IN 
THE  ALTERNATIVE  TO  STRIKE  FROM 
AMENDED  COMPLAINT 

To  Plaintiffs  in  the  Above  Entitled  Action  and  to 
Messrs.  Wood,  Crumj),  Rogers  &  Arndt,  Their 
Attorneys : 

Please  Take  Notice  that  defendant  above  named 
will,  on  Monday,  December  17,  1945,  at  the  hour  of 
10:00  o'clock  a.m.,  or  as  soon  thereafter  as  counsel 
may  be  heard,  move  the  above  entitled  court,  in 
Court  Room  No.  6  thereof,  in  the  United  States  Court 
House  and  Post  Office  Building,  Los  Angeles,  the 
Honorable  Ben  Harrison,  Judge  Presiding,  as  fol- 
lows: 

1.  To  dismiss  the  action  because  the  amended  com- 
plaint [72]  fails  to  state  a  claim  against  defendant 
upon  which  relief  can  be  granted. 

2.  To  dismiss  the  action  because  the  amended  com- 
plaint fails  to  state  a  claim  against  defendant  upon 
which  relief  can  be  granted  under  the  anti-trust  laws 
of  the  United  States,  or  any  thereof. 

3.  To  dismiss  the  action  in  so  far  as  it  purports 
to  state  a  cause  of  action  imder  any  California 
statute  because  the  same  is  barred  by  the  provisions 
of  Section  359  of  the  Code  of  Civil  Procedure  of 
California. 

4.  In  the  alternative,  and  in  the  event  the  above 
motion  to  dismiss  is  for  any  reason  denied,  to  strike 
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from  the  amended  complaint,  because  immaterial, 
the  following  parts  or  portions  thereof: 

(a)  The  whole  of  paragraph  numbered  XIV,  pages 
11-13. 

(b)  That  part  of  paragraph  IX  appearing  on  page 
8  thereof  and  reading  as  follows: 

''The  reasonable  prices  for  sugar  beets  for  the 
crop  years  1940  and  1941  were  as  determined 
by  the  Secretary  of  Agriculture  and  set  forth 
in  paragraph  XIV  hereof." 

Dated:  December  7,  1945. 

O'MELVENY  &  MYERS, 
PIERCE  WORKS, 
JOHN  WHYTE, 

/s/  By   PIERCE  WORKS, 

Attorneys  for  Defendant.     [73] 

MEMORANDUM  OF  POINTS  AND 
AUTHORITIES 

I.  Motion  to  Dismiss 
1.  In  order  to  state  a  cause  of  action  under  the 
anti-trust  laws,  it  is  necessary  to  show  that  the  ac- 
tivities complained  of  either  had  or  were  intended 
to  have  a  direct  effect  upon  prices  of  the  interstate 
commodity — here  sugar,  as  distinguished  from  the 
sugar  beets — or  otherwise  to  deprive  purchasers  or 
consumers  of  the  sugar  of  the  advantages  which  they 
would  derive  from  free  competition;  and  no  such 
showing  has  been  made. 
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Apex  Hosiery  Co.  v.  Leader,  310  U.S.  469,  500- 

502. 
Chicago  Board  of  Trade  v.  U.  S,,  246  U.S.  231, 

238. 
U.  S.  V.  U.  S.  Steel  Co.,  251  U.S.  417. 
U.  S.  V.  International  Harvester  Co.,  224  U.S. 

693. 
Appalachian  Coals  v.  U.  S.,  288  U.S.  344,  375. 

2.  The  production  and  manufacture  of  goods  or 
commodities  is  not  commerce,  nor  does  the  fact  that 
the  same  are  intended  to  be  shipped  in  interstate 
commerce  after  their  manufacture  make  them  a  part 
thereof.  Interstate  Commerce  begins  by  the  actual 
delivery  of  the  manufactured  commodity — here  the 
sugar — to  a  carrier  for  transportation  or  the  actual 
commencement  of  its  transfer  to  another  state. 
Hopkins  V.  U.  S,,  171  U.S.  578,  588,  591-592. 
United  Mine  Workers  of  America  v.  Coronado 

Coal  Co.,  259  U.S.  344,  407-8,  410-13. 
United  Leather  Workers  v.  Herkert  etc.  Trunk 
Co.,  265  U.S.  457,  471.  [74] 

Industrial  Assn.  v.  U.  S.,  268  U.S.  64,  82. 
Levering  &  Garrigues  Co.  v.  Morrin,  289  U.S. 

103,  107. 
Hammer  v.  Dagenhart,  247  U.S.  251. 
D.  L.  &  W.  R.  R.  Co.  V.  Yurkonis,  238  U.S.  439. 
Coe  V.  Errol,  116  U.S.  517,  525,  528. 
Kidd  V.  Pearson,  128  U.S.  1. 
Capital  City  Dairy  Co.  v.  Ohio,  183  U.S.  238, 

245. 
McCluskey  v.  Marysville  &  N.  Ry.  Co.,  243  U.S. 
46. 
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Arkadelphia  Co.  v.  St.  L.  S.  W.  Ry.  249  U.S.  134. 
Crescent  Oil  Co.  v.  Mississippi,  257  U.S.  129. 

3.  The  foregoing  statements  apply  as  fully  to 
sugar  as  to  any  other  commodity.  Interstate  com- 
merce does  not  begin  until  the  sugar  is  manufactured 
and  shipped. 

U.  S.  V.  E.  C.  Knight  Co.,  156  U.S.  1,  12,  13, 

16-17. 
Utah-Idaho  Sugar  Co.  v.  Federal  Trade  Com., 

8  Cir.  22  Fed.  (2d)  122,  125-6. 

U.  S.  V.  Great  Western  Sugar  Co.,  D.  C.  Neb., 
39  Fed.  (2d)  149. 

4.  That  the  interference  with  interstate  com- 
merce condemned  by  the  anti-trust  laws  must  be 
direct  and  not  remote  or  conjectural,  is  well  settled. 

See  authorities  above;  also 
McJunkin  v.  Richfield  Oil  Co.,  N.  D.  Cal.,  33 

Fed.  Supp.  466. 
Gable  v.  Vonnegue  Mach.  Co.,  6  Cir.,  274  Fed.  66. 
Boro  Hall  Corp.  v.  Genl.  Motors  Corp.,  D.  C. 

N.  Y.,  37  Fed.  Supp.  999.  [75] 

5.  The  requirement  that  the  interference  be  direct 
and  not  remote  is  especially  necessary  where,  as  here, 
the  injury  claimed  only  relates  to  the  plaintiffs'  busi- 
ness in  its  intrastate  aspects.  An  alleged  conspiracy 
which  is  aimed  at  restraining  a  local  enterprise  and 
which  only  indirectly  or  incidentally  affects  and  re- 
strains interstate  commerce  is  not  within  the  pur- 
view of  the  anti-trust  laws. 

Foster  &  Kleiser  Co.  v.  Special  Site  Sign  Co., 

9  Cir.,  85  Fed.  (2d)  742,  753-4. 
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Abonaf  v.  J.  D.  &  A.  B.  Spreckels  Co.,  N.  D. 

Cal.,  26  Fed  Supp.  830,  833. 
Compare : 

U.  S.  V.  Patten,  226  U.S.  525, 

Field  V.  Barber  Asphalt  Paving  Co.,  194  U.S. 

618. 
Lynch  v.  Magnavox  Co.,  Inc.,  9  Cir.,  94  Fed. 

(2d)  883. 
Lipson  V.  Socony- Vacuum  Corp.,  1  Cir.,  76  Fed. 

(2d)  213. 

6.  Only  those  damages  may  be  recovered  in  an 
anti-trust  suit  which  are  the  proximate  result  of  a 
violation  of  the  anti-trust  laws.  It  is  not  enough  to 
allege  something  ostensibly  forbidden  by  those  laws 
and  claim  general  damages  arising  therefrom. 

McJunkin  v.  Richfield  Oil  Corp.,  N.  D.  Cal.,  33 

Fed.  Supp.  466. 
Sullivan  v.  Associated  Billposters,  D.C.N. Y.,  272 

Fed.  323. 
Westmoreland  Asbestos  Co.  v.  Johns-Manville, 

30  Fed.  Supp.  389. 
Gerli  v.  Silk  Assn.,  D.C.N.Y.,  36  Fed.  (2d)  959. 
Twin  Ports  Oil  Co.  v.  Pure  Oil  Co.,  D.C.  Minn., 

46  Fed.  Supp.  149.  [76] 

Miller  Oil  Co.  v.  Socony- Vacuum  Oil  Co.,  37 

Fed.  Supp.  831. 

7.  Defendant  is  not  advised  as  to  whether  plain- 
tiffs intend  to  assert  that  even  though  no  violations 
of  the  anti-trust  acts  have  been  shown,  the  facts 
alleged  nevertheless  state  a  claim  upon  which  relief 
could  be  granted  under  the  California  anti-mono- 
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poly  statute.  (Cartwright  Act,  Calif.  Stats.  1907,  p. 
984,  as  amended  by  Stats.  1909,  p.  593 ;  recodified  as 
Business  and  Professions  Code  Sees.  16720-16726, 
16750-16758.)  A  somewhat  similar  situation  was  con- 
sidered in  the  Alabama  case  of  Dothan  Oil  Mill  Co. 
A\  Espy,  127  So.  178,  which  very  closely  resembled 
the  present  case  on  the  facts.  However,  there  are  two 
sufficient  answers  to  such  a  contention. 

8.  Both  this  Court  and  the  appellate  courts  of 
California  have  held  the  Cartwright  Act  unconsti- 
tutional in  that  it  provides  no  fixed  standard  of  guilt, 
due  to  the  "reasonable  profit"  exceptions  embodied 
in  the  amendment  of  1909.  (See  Bus.  &  Prof.  Code, 
sec.  16723.) 

Blake  v.  Paramount  Pictures,   (S.D.  Cal.)   22 

Fed.  Supp.  249. 
Ward  V.  Auctioneers'  Ass'n,  67  A.C.A.  194. 
Compare :  Cline  v.  Frink  Dairy,  274  U.S.  445. 

9.  In  any  event,  any  cause  of  action  under  the 
Cartwright  Act  for  activities  during  1939,  1940  or 
1941  were  barred  three  years  after  the  creation  of 
any  liability  thereunder. 

California  Code  of  Civil  Procedure,  Sec.  359. 

10.  If  it  be  assumed  (which  defendant  does  not 
admit)  that  defendant  and  the  other  two  processors 
of  sugar  beets  in  California  north  of  the  36th  parallel 
unlawfully  combined  or  conspired  to  restrain  inter- 
state commerce  because  their  standard  form  crop 
contracts  for  the  years  1939-1941,  inclusive,  provided 
that  the  prices  to  be  paid  the  growers  for  their  beets 
should  be  based  upon  the  average  net  return  from 
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sugar  sold  by  all  three  processors  rather  than  upon 
the  net  return  from  sugar  sold  by  the  particular  pro- 
cessor with  whom  the  grower  contracted,  then  plain- 
tiffs are  co-conspirators  because  they  voluntarily  en- 
tered into  contracts  wherein  the  prices  for  beets 
were  fixed  in  violation  of  the  anti-trust  laws.  Plain- 
tiffs were  under  no  compulsion  to  purchase  seed 
from  defendant  and  produce  sugar  beets  on  their 
land ;  they  might  have  planted  their  land  to  any  crop 
they  chose.  Hence,  plaintiffs  stand  in  pari  delicto 
with  defendant  and  are  entitled  to  no  redress. 

Harriman  v..  Northern  Securities  Co.   (1905), 

197  U.S.  244,  49  L.  Ed.  739. 
Bluefields  S.S.  Co.  v.  United  Fruit  Co.  (CCA. 

3,  1917)  243  Fed.  1,  error  dismissed  (1919) 

248  U.S.  595,  63  L.Ed.  438. 
Eastman  Kodak  Co.  v.  Blackmore   (CCA.  2, 

1921)  277  Fed.  694. 
American  &  British  Mfg.  Corp.  v.  New  Idria 

Quicksilver  Mining  Co.  (CCA.  1,  1923)  293 

Fed.  509. 
Tilden  v.  Quaker  Oats  Co.  (CCA.  7th,  1924)  1 

Fed.  (2d)  160. 
New  Century  Mfg.  Co.  v.  Scheurer  (Tex.  Comm. 

of  App.  1932)  45  S.W.  (2d)  560; 
Patterson  v.  Imperial  Window  Class  Co.  (1914) 

91  Kans.  201,  137  Pac.  955. 

See  Northwestern  Oil  Co.  v.  Socony- Vacuum  Oil 
Co.  (CCA.  7th,  1943)  138  Fed.  (2d)  967,  971, 
cert,  denied  (1944)  321  U.S.  792,  88  L.Ed. 
1081.  [78] 
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II.    Motion  to  Strike 

11.  The  determination  of  a  reasonable  price  for 
sugar  beets  by  the  Secretary  of  Agriculture  is  merely 
a  condition  precedent  to  his  making  payments  imder 
the  Sugar  Act. 

Plaintiffs  lay  stress  upon  the  determination  by 
the  Secretary  of  Agriculture  of  a  fair  and  reason- 
able price  for  sugar  beets  under  the  Sugar  Act  as 
being  controlling  and  absolute.  Recourse  to  the  Act, 
howcA^er  (7  U.S.C.A.  Sees.  1100,  et  seq.,  particularly 
Sec.  1131  and  subsec.  (d)  thereof)  reveals  that  such 
determination  by  the  Secretary  is  merely  a  condition 
precedent  for  the  payment  by  him  of  benefits  to 
certain  producers  and  processors  of  sugar  beets. 
Other  conditions,  for  instance,  are  no  child  labor, 
proper  wage  standards,  proportionate  share  produc- 
tion and  proper  soil  preservation.  Such  being  the 
case,  we  have  moved  to  strike  all  allegations  regard- 
ing the  Secretary's  determination  as  being  wholly 
immaterial,  both  for  the  above  reason  and  for  the 
further  reason  that  here  we  are  dealing  with  duly 
executed  contracts  providing  their  own  contract 
price. 

Indeed,  if  we  follow  plaintiffs'  thesis  to  its  logical 
conclusion,  they  themselves  have  supplied  a  further 
ground  of  inmiateriality  in  this  regard.  The  com- 
plaint alleges,  on  information  and  belief,  that  this 
defendant  received  payments  under  the  Act.  If  we 
assume  this  statement  to  be  true,  plaintiffs  are  met 
with  the  provisions  of  Section  1136  of  the  Act,  which 
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provide  that  the  facts  constituting  the  basis  of  any 
payment  made  (among  which  bases  are,  of  course, 
the  determination  that  the  prices  paid  by  the  pro- 
cessor were  reasonable)  shall  be  reviewable  only  by 

the  Secretary,  and  his  determinations  with  respect 

thereto  shall  be  final  and  conclusive.  [79] 

It  follows  that,  on  plaintiffs'  own  theory  of  the 
case,  they  may  not  attack  the  reasonableness  of  de- 
fendant's prices  paid  for  beets  during  the  years 
1939,  1940  and  1941  unless  and  until  they  have  ex- 
hausted such  administrative  remedies  before  the 
Secretary  as  are  reserved  to  them  by  the  Act. 

It  is  respectfully  urged  that  for  the  reasons  here- 
inabove set  forth,  the  motions  presented  herewith 
should  be  granted. 

Respectfully  submitted, 

O'MELVENY  &  MYERS, 
PIERCE  WORKS, 
JOHN  WHYTE, 

/s/  By    PIERCE  WORKS, 

Attorneys  for  Defendant. 

Acknowledgment  of  service  attached. 
[Endorsed] :  Filed  Dec.  8,  1945. 
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In  the  District  Court  of  the  United  States 

Southern  District  of  California 

Central  Division 

No.  4643-BH 

MANDEVILLE  ISLAND  FARMS,  INC.,  a  cor- 
poration, and  ROSCOE  C.  ZUCKERMAN, 

Plaintiffs, 

vs. 

AMERICAN  CRYSTAL  SUGAR  COMPANY,  a 
corporation, 

Defendant. 

ORDER  GRANTING  MOTION  TO  DISMISS 
AND  JUDGMENT  OP  DISMISSAL 

(Ordered,  adjudged  and  decreed  that  the  action  be 
and  the  same  hereby  is  dismissed.) 

The  defendant  herein  having  duly  moved  to  dis- 
miss the  above  entitled  action  and  said  motion  hav- 
ing been  duly  argued  and  submitted 

It  Is  Ordered  that  said  motion  be  and  the  same 
hereby  is  granted,  wherefore: 

It  Is  Ordered,  Adjudged  and  Decreed  that  said 
action  be  and  the  same  hereby  is  dismissed. 

Dated  January  14,  1946. 

/s/  BEN  HARRISON, 
Judge. 
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Approved  as  to  form  pursuant  to  Rule  7(a) 

WOOD,  CRUMP,  ROGERS  & 
ARNDT, 

/s/  By    STANLEY  M.  ARNDT, 
Attorneys  for  plaintiffs. 

Judgment  entered  Jan.  14, 1946.  Docketed  Jan.  14, 
1946.  Book  36,  Page  454. 

[Endorsed]  :  Filed  Jan.  14,  1946.  [82] 


[Title  of  District  Court  and  Couce  No.  4643.] 

AMENDMENT  TO  AMENDED  COMPLAINT 

Now  come  MandeviUe  Island  Farms,  Inc.,  a  cor- 
poration, and  Roscoe  C.  Zuckerman,  and,  pursuant 
to  that  certain  Stipulation  and  Order  herein  dated 
November  14,  1945,  and  filed  November  26,  1945, 
amends  the  amended  complaint  herein  by  adding 
thereto  a  Second  and  a  Third  count,  as  follows : 

As  a  Second  Count,  plaintiff,  MandeviUe  Island 
Farms,  Inc.,  alleges: 

XXII. 

Said  plaintiff  refers  to  paragraphs  I  and  XX  of 
the  First  Count  or  cause  of  action  and  incorporates 
the  same  herein  by  reference  as  though  herein  set 
forth  in  full.  [83] 

XXIII. 

Commencing  the  latter  part  of  December,  1940, 
and  continuing  until  March,  1941,  the  price  of  sugar 
increased  in  value  by  the  amount  of  approximately 
75c  per  100  lbs.  and  remained  at  said  higher  prices 
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or  even  still  higher  prices  for  many  months  there- 
after. Said  plaintiff  Mandeville  Island  Farms,  Inc. 
is  informed  and  believes  and,  upon  such  informa- 
tion and  belief,  alleges  that  defendant,  instead  of 
selling  said  sugar  at  the  higher  prices  that  prevailed 
subsequent  to  April  1,  1941,  retained  most  of  it  and 
sold  it  subsequent  to  August  31,  1941,  at  the  high 
prices  then  prevailing.  Defendant  did  not  account 
to  nor  pay  said  plaintiff  the  price  provided  for  in 
the  contract  for  said  sugar,  but,  instead,  defendant 
determined  the  price  to  be  paid  said  plaintiff  for 
said  sugar,  not  upon  the  prices  actually  received  for 
the  sugar  manufactured  from  sugar  beets  produced 
by  plaintiff  and  other  growers  during  the  crop  sea- 
son of  1940  and  delivered  during  said  crop  season 
under  said  standard  form  of  contract  but  used  the 
prices  obtained  for  sugar  sold  from  August  1,  1940 
to  August  31,  1941,  regardless  of  when  the  sugar 
then  sold  was  produced  or  manufactured.  Said  sales 
consisted  mainly  of  sugar  on  hand  and  in  storage 
August  1,  1940  and  which  was  grown  and  delivered 
in  previous  crop  seasons  and  which  was  sold  by  said 
defendant  and  the  other  manufacturers  at  the  lower 
prices  that  prevailed  from  August  1,  1940  to  De- 
cember 31,  1940,  instead  of  at  the  higher  prices  that 
prevailed  when  the  1940  sugar  w^as  actually  sold. 
Said  plaintiff  is  informed  and  believes  and,  upon 
such  information  and  belief,  alleges  that  defendant, 
and  the  other  manufacturers,  well  knowing  that  the 
price  of  sugar  would  rise  prior  to  January  1,  1941, 
made  various  sales  prior  thereto  after  it  and  they 
had  such  knowledge  to  various  purchasers  so  that 
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the  purchasers  would  reap  the  profits  resulting  from 
the  increased  price  which  defendant  and  said  other 
corporations  knew  was  about  to  occur,  at  the  expense, 
detriment  and  loss  of  said  [84]  plaintiff  and  other 
growers  under  like  contracts. 

XXIV. 

Defendant  has  paid  to  said  plaintiff  the  sum  of 
$102,767.13  for  25,430.3  tons  of  sugar  beets  of  15.55% 
average  sugar  content,  delivered  by  said  plaintiff  to 
defendant  and  accepted  by  defendant  from  plaintiff 
under  said  standard  contract  for  the  1940  season. 
Said  payment,  however,  was,  as  aforesaid,  based  not 
upon  the  sales  of  the  sugar  manufactured  from  sugar 
beets  grown  and  delivered  during  the  1940  crop  sea- 
son, but  upon  the  sales  made  during  the  1940  season, 
regardless  of  when  the  beets  were  grown  and  de- 
livered and  regardless  of  when  the  sugar  was  manu- 
factured. Plaintiff  is  informed  and  believes  and, 
upon  such  information  and  belief,  alleges  that  said 
sales  were  composed  mainly  of  sugar  manufactured 
previous  to  the  1940  season  from  beets  not  produced 
or  delivered  during  the  1940  season. 

XXV. 

Heretofore  said  plaintiff  made  written  demand 
upon  defendant  that  it  furnish  plaintiff  an  account- 
ing showing  the  average  net  returns  from  the  sugar 
manufactured  from  sugar  beets  produced  and  de- 
livered during  the  1940  season,  but  defendant  has 
refused  to  and  will  not  furnish  and  has  not  furnished 
any  such  accounting  and  plaintiff  has  no  way  or 
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means  other  than  by  an  accounting  suit  to  secure 
such  information.  Said  plaintiff  is  informed  and  be- 
lieves and,  upon  such  information  and  belief,  alleges 
that  if  plaintiff  were  paid  upon  the  average  net  re- 
turns of  sales  of  sugar  manufactured  from  the  beets 
delivered  during  the  1940  season,  plaintiff  would  be 
entitled  to  receive  under  said  contract  at  least  $30,- 
000  more  than  plaintiff  did  receive. 

XXVI. 

In  addition  to  accounting  to  and  paying  said  plain- 
tiff on  the  wrong  basis  as  hereinabove  set  forth,  de- 
fendant did  not  sell  the  sugar  produced  from  the 
1940  crop  at  the  best  price  [85]  obtainable  but  sacri- 
ficed portions  of  the  same  as  aforesaid.  Said  plaintiff 
is  informed  and  believes  and,  upon  such  information 
and  belief,  alleges  that  had  defendant  sold  said  sugar 
at  the  best  price  obtainable  instead  of  sacrificing 
the  same  as  aforesaid,  plaintiff  would  have  been  en- 
titled under  said  contract  to  receive  at  least  $10,000.00 
more  than  plaintiff  did  receive.  The  exact  amount  of 
this  damage  can  only  be  ascertained  by  an  account- 
ing as  the  figures  therein  involved  are  particularly 
vdthin  the  knowledge  of  and  shown  by  the  records 
of  defendant  and  are  not  known  to  plaintiff. 

XXVII. 

In  addition  to  the  accounting  to  and  paying  plain- 
tiff upon  the  wrong  basis  as  hereinabove  set  forth, 
defendant,  in  arriving  at  the  net  return  for  sugar 
sold  during  the  crop  season  of  1940,  charged  as  ex- 
penses various  improper  amounts  which  should  not 
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have  been  charged  and  which  defe^dfant  was  not  e«- 
titled  to  charge,  including  the  following: 

(a)  Insurance  on  stored  raw  sugar  from  pre- 
vious years'  crops. 

(b)  Personal  property  taxes  on  stored  sugar 
from  previous  years'  crops. 

(c)  Cost  of  reconditioning  stored  sugar  from 
previous  years'  crops  that  needed  recondition- 
ing because  of  the  long  length  of  time  it  has 
been  stored  instead  of  being  sold. 

Said  plaintiff  does  not  know  the  amount  of  such 
items  as  the  same  were  lumped  with  other  items  in 
the  accounting  furnished  by  defendant  to  plaintiff. 
Said  matters  are  particularly  vdthin  defendant's 
knowledge.  An  accounting  thereof  has  been  requested 
by  plaintiff  of  defendant  but  the  same  has  been  re- 
fused and  has  not  been  furnished.  Plaintiff  is  in- 
formed and  believes  and,  upon  such  information  and 
belief,  alleges  that  had  these  improper  items  not 
been  included,  plaintiff  would  have  been  entitled  to 
receive  [86]  and  there  would  have  been  due  to  plain- 
tiff the  additional  sum  of  at  least  $5,000.00. 

XXVIII. 

(a)  In  addition  to  accounting  to  and  paying  said 
plaintiff  on  the  wrong  basis  as  hereinabove  set  forth, 
the  defendant  calculated  the  amount  to  be  paid  to 
plaintiff  upon  an  incorrect  basis  and  not  the  basis 
provided  for  in  the  contract.  The  sum  of  $102,767.13 
paid  to  plaintiff  as  aforesaid,  was  based  upon  25,430.3 
tons  of  beets  of  an  average  sugar  content  of  15.55% 
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and  upon  an  alleged  net  return  per  100  lbs.  of 
sugar  of  $3,160.  In  arriving  at  said  sum  of  $102,- 
767.13,  defendant  erroneously  and  contrary  to  said 
agreement  took  an  intermediate  sugar  price  of  $4.04. 
The  intermediate  sugar  price  arrived  at  by  correct 
arithmetical  calculations  under  the  contract  (assum- 
ing that  $3,160  was  correct)  would  be  $4.04272  instead 
of  $4.04.  As  a  result,  defendant  underpaid  said  plain- 
tiff $.00272  per  ton,  or  a  total  of  $69.27,  assuming 
that  the  net  return  per  100  lbs.  of  sugar  was  $3,160. 

(b)  Furthermore  defendant  calculated  the  amount 
to  be  paid  said  plaintiff  Mandeville  Island  Farms, 
Inc.  for  the  1940  crop  upon  the  said  schedule  set 
forth  in  the  standard  contract  and  not  upon  the 
said  schedules  set  forth  in  the  said  determination  of 
the  Secretary  of  Agriculture.  Beets  of  a  sugar  con- 
tent of  15.55%  made  into  sugar  which  returned  an 
average  of  $3,160  per  100  lbs.  to  the  manufacturer 
would  pay  the  grower  $4,255  a  ton,  under  the  said 
determination  schedules  instead  of  $4.04  a  ton  under 
the  standard  contract,  schedule,  a  difference  of  21 
cents  a  ton  or  $5,467.52  on  25,430.3  tons,  which  sum 
is  due  and  unpaid  to  said  plaintiff  in  addition  to 
the  other  sums  herein  referred  to. 

As  a  Third  Count,  plaintiff*,  Roscoe  C.  Zuckerman, 
alleges: 

XXIX. 

Plaintiff  refers  to  paragraphs  I  to  XX  of  the 
First  [87]  Count  and  incorporates  the  same  herein 
by  reference  as  though  set  forth  herein  in  full. 
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XXX. 

On  January  1,  1942,  the  price  of  sugar  increased 
substantially  in  price,  and  during  the  month  of 
April,  1942,  the  price  of  sugar  again  increased  sub- 
stantially in  price  and  remained  at  said  higher  price 
for  many  months  thereafter.  Said  plaintiff  is  in- 
formed and  believes  and,  upon  such  information  and 
belief,  alleges  that  defendant,  instead  of  selling  said 
sugar  on  or  before  August  31,  1942,  at  the  high 
prices  that  prevailed  from  April  until  August,  1942, 
sold  but  little  of  it  and  retained  most  of  it  and  sold 
it  subsequent  to  August  31,  1942,  at  the  higher  prices 
then  prevailing.  Defendant  did  not  account  to  nor 
pay  said  plaintiff  the  price  provided  for  in  the  con- 
tract for  said  sugar  but,  instead,  defendant  deter- 
mined the  price  to  be  paid  said  plaintiff  for  said 
sugar,  not  upon  the  prices  actually  received  for  the 
sugar  manufactured  from  sugar  beets  produced  by 
plaintiff  and  other  growers  during  the  crop  season 
of  1941  and  delivered  during  said  crop  season  under 
said  contract,  but  used  the  prices  obtained  for  sugar 
sold  from  August  1,  1941  to  August  31,  1942,  regard- 
less of  when  the  sugar  then  sold  was  produced  or 
manufactured.  Said  sales  consisted  mainly  of  sugar 
on  hand  and  in  storage  August  1, 1941  and  which  was 
grown  and  delivered  in  previous  crop  seasons  and 
which  was  sold  at  the  lower  prices  that  prevailed 
from  August  1,  1941  to  December  31,  1941,  instead 
of  at  the  higher  prices  that  prevailed  when  the  1941 
sugar  was  actually  sold.  Said  plaintiff  is  informed 
and  believes  and,  upon  such  information  and  belief, 
alleges  that  defendant  and  the  other  sugar  manufac- 
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turcrs,  well  knowing  that  the  price  of  sugar  would 
rise  on  January  1,  1942,  made  various  sales  prior 
thereto  after  it  had  such  knowledge  to  various  pur- 
chasers so  that  the  purchasers  would  reap  the  profits 
resulting  from  the  increased  price  which  defendant 
knew  was  about  to  occur,  at  the  expense,  detriment 
and  loss  of  said  [88]  plaintiff  and  other  growers 
under  like  contracts. 

XXXI. 

Defendant  has  paid  to  said  plaintitf  the  sum  of 
$74,794.76  for  14,144.7  tons  of  sugar  beets  of  15.47 
average  sugar  content,  delivered  by  said  plaintiff 
to  defendant  and  accepted  by  defendant  from  plain- 
tiff under  said  standard  contract  for  the  1941  sea- 
son. Said  payment,  however,  was,  as  aforesaid,  based 
not  upon  the  sales  of  the  sugar  manufactured  from 
sugar  beets  grown  and  delivered  during  the  1941 
crop  season,  but  upon  the  sales  made  during  the 
1941  season,  regardless  of  when  the  beets  were  grown 
and  delivered  and  regardless  of  when  the  sugar  was 
manufactured.  Plaintiff  is  informed  and  believes 
and,  upon  such  information  and  belief,  alleges  that 
said  sales  were  composed  mainly  of  sugar  manufac- 
tured previous  to  the  1941  season  from  beets  not 
produced  or  delivered  during  the  1941  season. 

XXXII. 

Heretofore  said  plaintiff  made  written  demand 
upon  defendant  that  it  furnish  plaintiff  an  account- 
ing showing  the  average  net  returns  from  the  sugar 
manufactured  from  sugar  beets  produced  and  de- 
livered during  the  1941  season,  but  defendant  has 
refused  to  and  will  not  furnish  and  has  not  furnished 
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any  such  accounting  and  plaintiff  has  no  way  or 
means  other  than  by  an  accounting  suit  to  secure  such 
information.  Said  plaintiff  is  informed  and  believes 
and,  upon  such  information  and  belief,  alleges  that 
if  plaintiff  were  paid  upon  the  average  net  returns 
of  sales  of  sugar  manufactured  from  beets  delivered 
during  the  1941  season,  plaintiff  would  be  entitled 
to  receive  under  said  contract  at  least  $30,000  more 
than  plaintiff  did  receive. 

XXXIII. 

In  addition  to  accounting  to  and  paying  said  plain- 
tiff on  the  wrong  basis  as  hereinabove  set  forth,  de- 
fendant did  not  sell  the  sugar  produced  from  the 
1941  crop  at  the  best  price  obtainable  [89]  but  sacri- 
ficed what  it  did  sell,  as  aforesaid.  Said  plaintiff  is 
informed  and  believes  and,  upon  such  information 
and  belief,  alleges  that  had  defendant  sold  said  sugar 
at  the  best  price  obtainable  instead  of  sacrificing  the 
same  as  aforesaid,  plaintiff  would  have  been  entitled 
under  said  contract  to  receive  at  least  $10,000.00 
more  than  plaintiff  did  receive.  The  exact  amoimt  of 
this  damage  can  only  be  ascertained  by  an  account- 
ing as  the  figures  therein  involved  are  particularly 
within  the  knowledge  of  and  shown  by  the  records 
of  defendant  and  not  known  to  said  plaintiff. 

XXXIV. 

In  addition  to  the  accounting  to  and  paying  plain- 
tiff upon  the  wrong  basis  as  hereinabove  set  forth, 
defendant,  in  arriving  at  the  net  return  for  sugar 
sold  during  the  crop  season  of  1941,  charged  as  ex- 
penses various  improper  amounts  which  should  not 
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have  been  charged  and  which  defendant  was  not  en- 
titled to  charge,  including  the  following: 

(a)  Insurance  on  stored  raw  sugar  from  pre- 
vious years'  crops. 

(b)  Personal  property  taxes  on  stored  sugar 
from  previous  years'  crops. 

(c)  Cost  of  reconditioning  stored  sugar  from 
previous  years'  crops  that  needed  reconditioning 
because  of  the  long  length  of  time  it  has  been 
stored  instead  of  being  sold. 

Said  plaintiff  does  not  know  the  amount  of  such 
items  as  the  same  were  lumped  with  other  items  in 
the  accounting  furnished  by  defendant  to  plaintiff. 
Said  matters  are  particularly  within  defendant's 
knowledge.  An  accounting  thereof  has  been  requested 
by  plaintiff  of  defendant  but  the  same  has  been  re- 
fused and  has  not  been  furnished.  Plaintiff  is  in- 
formed and  believes  and,  upon  such  information  and 
belief,  alleges  that  had  these  improper  items  not 
been  included,  plaintiff  would  have  been  entitled  to 
receive  and  there  would  have  been  due  to  plaintiff 
the  additional  sum  of  at  [90]  least  $5,000.00. 

XXXV. 

(a)  In  addition  to  accounting  to  and  paying  said 
plaintiff  on  the  wrong  basis  as  hereinabove  set  forth, 
the  defendant  calculated  the  amount  to  be  paid  to 
plaintiff  upon  an  incorrect  basis  and  not  the  basis 
provided  for  in  the  contract.  The  sum  of  $74,794.76 
paid  to  plaintiff  as  aforesaid,  was  based  upon  14,144.7 
tons  of  beets  of  an  average  sugar  content  of  15.47% 
and  upon  an  alleged  net  return  per  100  lbs.  of  sugar 
of  $3,950.  In  arriving  at  said  sum  of  $74,794.76,  de- 
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fendant  erroneously  and  contrary  to  said  agreement 
took  an  intermediate  sugar  price  of  $5.29.  The  in- 
termediate sugar  price  arrived  at  by  correct  arith- 
metical calculations  under  the  contract  (assuming 
that  $3,950  was  correct)  would  be  $5.32128  instead 
of  $5.29.  As  a  result,  defendant  underpaid  said  plain- 
tiff $.03128  per  ton,  or  a  total  of  $442.45,  assuming 
that  the  net  return  per  100  lbs.  of  sugar  was  $3,950. 
(b)  Furthermore,  defendant  calculated  the  amount 
to  be  paid  said  plaintiff  Roscoe  Zuckerman  for  the 
1941  crop  upon  the  said  schedules  set  forth  in  the 
standard  contract  and  not  upon  the  said  schedules 
set  forth  in  the  said  determination  of  the  Secretary 
of  Agriculture.  Beets  of  sugar  content  of  15.47% 
made  into  sugar  which  returned  on  an  average 
$3,950  iDer  100  lbs.  to  the  manufacturer  would  pay 
the  grower  $5.46048  a  ton  under  the  said  determina- 
tion schedule  instead  of  $5.29  as  paid  by  defendant 
to  plaintiff,  a  difference  of  $.17048  a  ton  or  $2411.39 
on  14,144.7  tons,  which  smn  is  due  and  unpaid  to  said 
plaintiff  in  addition  to  the  other  sums  referred  to 
herein. 

Wherefore,  plaintiffs  pray  judgment  as  by  their 
amended  complaint  herein  sought. 

WOOD,  CRUMP,  ROGERS  & 
ARNDT, 

/s/  By    STANLEY  M.  ARNDT, 

Attorneys  for  Plaintiffs. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed] :  Filed  June  23,  1948. 
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At  a  stated  term,  to-wit:  The  February  Term. 
A.  D.  1948,  of  the  District  Court  of  the  United  States 
of  America,  within  and  for  the  Central  Division  of 
the  Southern  District  of  California,  held  at  the  Court 
Room  thereof,  in  the  City  of  Los  Angeles,  on  Mon- 
day, the  12th  day  of  July  in  the  year  of  our  Lord 
one  thousand  nine  hundred  and  forty-eight. 

Present:  The  Honorable  Ben  Harrison,  District 
Judge. 

[Title  of  Cause  No.  4643.] 

MINUTE  ORDER 

On  motion  of  Emmet  H.  Wilson,  Jr.,  appearing 
for  plaintiffs,  Court  orders  Mandate  of  Supreme 
Court  of  U.S.A.  as  of  June  21,  1948,  filed  and  en- 
tered in  minutes,  to  wit : 

United  States  of  America,  ss: 

The  President  of  the  United  States  of  America, 

[Seal]  MANDATE 

To  the  Honorable  the  Judges  of  the  District  Court 
of  the  United  States  for  the  Southern  District 
of  California, 

Greeting : 

Whereas,  lately  in  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  in  a  cause 
between  Mandeville  Island  Farms,  Inc.,  and  Roscoe 
C.  Zuckerman,  Appellants,  and  American  Crystal 
Sugar  Company,  Appellee,  wherein  the  judgment  of 
the  said  Circuit  Court  of  Appeals,  entered  in  said 
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cause  on  the  14th  day  of  January,  A.D.  1947,  is  in 
the  following  words,  viz: 

'^This  Cause  came  on  to  be  heard  on  the  Transcript 
of  the  Record  from  the  District  Court  of  the  United 
States  for  the  Southern  District  of  California,  Cen- 
tral Division,  and  was  duly  submitted: 

On  Consideration  Whereof,  it  is  now  here  ordered, 
adjudged,  and  decreed  by  this  Court,  that  the  judg- 
ment of  the  said  District  Court  in  this  cause  be,  and 
hereby  is,  affirmed  with  costs  in  favor  of  the  appellee 
and  against  the  appellants. 

It  Is  Further  Ordered,  Adjudged,  and  Decreed 
by  this  Court,  that  the  appellee  recover  against  the 
appellants,  for  costs  herein  expended,  and  have  ex- 
ecution therefor."  [94] 

as  by  the  inspection  of  the  transcript  of  the  record 
of  the  said  United  States  Circuit  Court  of  Appeals 
which  was  brought  into  the  Supreme  Court  of  the 
United  States  by  virtue  of  a  writ  of  certiorari,  agree- 
ably to  the  act  of  Congress,  in  such  case  made  and 
provided,  fully  and  at  large  appears.  [95] 

And  whereas,  in  the  present  term  of  October,  in 
the  year  of  our  Lord  one  thousand  nine  himdred  and 
forty-seven,  the  said  cause  came  on  to  be  heard  be- 
fore the  said  Supreme  Court,  on  the  said  transcript 
of  record,  and  was  argued  by  counsel : 

On  consideration  whereof.  It  is  now  here  ordered 
and  adjudged  by  this  Court  that  the  judgment  of  the 
said  United  States  Circuit  Court  of  Appeals  in  this 
cause  be,  and  the  same  is  hereby,  reversed  with  costs ; 
and   that   the   said   appellants,    Mandeville   Island 
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Farms,  Inc.,  et  al.,  recover  from  the  said  appellee 
One  Hundred  Twenty-three  Dollars  and  Seventeen 
Cents  for  their  costs  herein  expended  and  have  ex- 
ecution therefor. 

And  it  is  further  ordered,  That  this  cause  be,  and 
the  same  is  hereby,  remanded  to  the  District  Court 
of  the  United  States  for  the  Southern  District  of 
California  for  further  proceedings  in  conformity 
with  the  opinion  of  this  Court. 

May  10, 1948.  [96] 

You,  therefore,  are  hereby  commanded  that  such 
execution  and  further  proceedings  be  had  in  said 
cause,  in  conformity  with  the  opinion  and  judgment 
of  this  Court,  as  according  to  right  and  justice,  and 
the  laws  of  the  United  States,  ought  to  be  had,  the 
said  writ  of  certiorari  notwithstanding. 

Witness,  the  Honorable  Fred  M.  Vinson,  Chief 
Justice  of  the  United  States,  the  sixteenth  day  of 
June,  in  the  year  of  our  Lord  one  thousand  nine 
hundred  and  forty-eight. 

Cost  of  appellants:  Clerk,  $85.00;  printing  part 
of  record,  $18.17;  Attorney,  $20.00;  Total,  $123.17. 

/s/  CHARLES  ELMORE  CROPLEY, 
Clerk  of  the  Supreme  Court  of  the  United  States. 

[Endorsed] :  Filed  July  12,  1948  as  of  June  21, 
1948.  [97] 
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[Title  of  District  Court  and  Cause  No.  4643.] 

ANSWER 

Defendant  for  answer  to  the  amended  complaint 
herein,  as  amended,  (hereinafter  referred  to  as  ''said 
complaint")  and  to  the  several  counts  or  claims 
therein  set  forth,  admits,  denies,  and  alleges  as 
follows : 

First  Defense 

1.  Alleges  that  said  complaint  fails  to  state  a  claim 
upon  which  relief  can  be  granted. 

Second  Defense 

2.  Alleges  that  the  first  count  set  forth  in  said 
complaint  fails  to  state  a  claim  upon  which  relief 
can  be  granted.  [99] 

Third  Defense 

3.  Alleges  that  the  second  count  set  forth  in  said 
complaint  fails  to  state  a  claim  upon  which  relief 
can  be  granted. 

Fourth  Defense 

4.  Alleges  that  the  third  count  set  forth  in  said 
complaint  fails  to  state  a  claim  upon  which  relief 
can  be  granted. 

Fifth  Defense — Answer  to  First  Count 

5.  Denies  each  and  every  allegation  contained  in 
said  first  count  of  said  complaint,  except  the  fol- 
lowing : 

(a)  Admits  diversity  of  citizenship  as  between 
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plaintiffc'  and  defendants  and  each  of  them  and  that 
said  connt  is  brought  under  the  anti-trust  laws 
against  a  defendant  found  within  the  Southern  Dis- 
trict of  California  and  having  an  agent  therein. 

(b)  Admits  the  allegations  contained  in  Para- 
gTaphs  II,  III  and  IV  of  said  count. 

(c)  Admits  the  allegations  of  Paragraph  V  com- 
mencing at  line  14  of  page  3  of  said  complaint  and 
ending  at  line  26  of  said  page. 

(d)  Admits  the  allegations  contained  in  subpara- 
gTaph  (a)  of  Paragraph  VI. 

(e)  Admits  that  the  principal  market  available 
to  sugar  beet  growers  in  California  north  of  the  36th 
parallel  during  the  period  1938-1942  consisted  of 
three  sugar  manufacturers,  [100]  of  which  defendant 
was  one ;  and  alleges  that  it  is  without  knowledge  or 
information  sufficient  to  form  a  belief  as  to  whether 
any  of  such  growers  could  or  could  not  have  sold 
their  beets  at  a  profit  to  any  other  manufacturer. 

(f)  Admits  the  allegations  contained  in  subpara- 
graphs (c)  and  (d)  of  said  Paragraph  VI. 

(g)  Admits  that  this  defendant  had  sugar  beet 
seeds  available  during  the  said  period  for  growers 
who  contracted  with  it  under  form  contracts  of  the 
type  referred  to  in  the  next  succeeding  subpara- 
graph (h)  of  this  Paragraph  5;  admits  that  it  is  its 
understanding  that  the  other  manufacturers  re- 
feiTed  to  in  Paragraph  VI  of  said  first  count  like- 
wise had  such  seeds  available;  alleges  that  it  is  with- 
out knowledge  or  information  sufficient  to  form  a 
belief  as  to  whether  seeds  were  available  from  other 
sources. 
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(h)  Admits  the  authenticity  of  the  form  and  con- 
tents of  those  certain  contracts,  copies  of  which  are 
annexed  to  said  complaint  and  marked  respectively 
Exhibits  A,  B,  C  and  D ;  and  admits  and  alleges  that 
such  contracts  were  each  in  use  and  were  duly  ex- 
ecuted and  duly  performed  according  to  their  terms 
during  and  with  relation  to  the  particular  crop  year 
specified  therein  by  this  defendant  and  by  any  and 
all  growers  contracting  with  this  defendant  during 
such  crop  year,  including  plaintiff  Mandeville  Island 
Farms,  Inc.  for  the  crop  years  1939  and  1940  and 
plaintiff  Zuckerman  for  the  crop  year  1941. 

(i)  Admits  the  allegations  contained  in  Paragraph 
X.  [101] 

(j)  Admits  that  the  then  Secretary  of  Agricul- 
ture, after  due  investigation,  notice  and  hearing  to, 
among  others,  this  defendant,  did,  on  or  about  De- 
cember 2,  1940,  promulgate  and  cause  to  be  there- 
after duly  published  in  the  Federal  Register  the 
matter  quoted  in  Paragraph  XIV  of  said  complaint 
commencing  at  page  11  thereof,  line  23  and  ending 
at  page  12  thereof,  line  19;  and  that  the  same  was 
not  subsequently  appealed  from,  modified,  abrogated 
or  withdrawn. 

(k)  Admits  the  allegations  contained  in  Para- 
graphs XV,  XVI  and  XVII ;  and  admits  that  plain- 
tiffs have  demanded  and  defendant  has  not  furnished 
the  information  referred  to  in  Paragraph  XIII  of 
said  count. 

(1)  Admits  and  alleges  that  payments  made  to 
plaintiffs  or  either  of  them  for  the  crop  years  1939, 
1940  and  1941  were  made  in  manner  and  form  as 
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provided  in,  respectively,  Exhibits  B,  C  and  D  an- 
nexed to  said  complaint. 

(m)  Alleges  that  the  net  sales  return  secured 
from  sugar  sold  by  defendant  from  its  Clarksburg, 
California,  factory,  as  compared  with  the  average 
secured  b}^  all  manufacturers  of  sugar  north  of  the 
36th  parallel  for  the  crop  years  1939,  1940  and  1941, 
per  100  pounds,  were  as  follows: 

Clarksburg  Average 

1939  $3,123  $3,131 

1940  3.163  3.160 

1941  3.970  3.950 

Defendant  further  alleges  in  this  connection  that  it 
does  not  [102]  know,  and  that  it  never  has  known, 
the  individual  net  returns  from  sugar  sales  by  the 
two  manufacturers  of  beet  sugar,  other  than  itself, 
and  having  factories  north  of  the  36th  parallel. 

(n)  Admits  that  plaintiffs  have  employed  the  serv- 
ices of  attorneys  at  law  for  the  purpose  of  bringing 
this  action. 

Sixth  Defense — Answer  to  Second 
Count  (Mandeville) 

6.  Denies  each  and  every  allegation  contained  in 
said  second  count,  except  the  following: 

(a)  It  refers  to  subparagraphs  (a)  and  (n)  of 
Paragraph  5  hereof  and  incorporates  the  same  and 
each  of  them  herein  by  reference  as  though  herein 
set  forth  in  full. 

(b)  Admits  that  defendant  paid  to  plaintiff  Man- 
deville Island  Farms,  Inc.  the  sum  of  $102,767.13 
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for  25,430.3  tons  of  sugar  beets  of  15.55%  average 
sugar  content  delivered  by  said  plaintiff  to  defend- 
ant and  accepted  by  defendant  from  said  plaintiff 
under  said  standard  contract  for  the  1940  season. 
Further  admits  that  said  payment  was  based  upon 
sales  made  during  the  1947  season  regardless  of 
when  the  beets  were  grown  and  delivered  and  regard- 
less of  when  the  sugar  was  manufactured.  Further 
admits  that  said  plaintiff  made  written  demand 
upon  defendant  that  it  furnish  said  plaintiff  with 
an  accounting  showing  the  average  net  returns  from 
sugar  manufactured  from  sugar  beets  produced  and 
delivered  during  the  1941  season  but  defendant  has 
not  furnished  such  accounting.  In  this  connection, 
defendant  alleges  that  it  has  accounted  fully  and 
completely  as  to  said  season  and  as  to  all  seasons 
herein  involved  in  the  manner  and  form  as  provided 
in  [103]  its  said  standard  form  contracts,  copies  of 
which  are  annexed  to  said  complaint  herein  and 
marked,  respectively.  Exhibits  B,  C  and  D. 

(c)  Admits  and  alleges  that  the  net  return  for 
sugar  sold  during  the  crop  season  of  1940  was  de- 
termined by  a  certified  public  accountant,  to-wit, 
Haskins  &  Sells,  chosen  by  defendant  and  the  other 
companies  maintaining  beet  sugar  factories  located 
in  California  north  of  the  36th  parallel  by  deducting 
from  the  gross  sales  price  of  such  sugar  all  such 
charges  and  expenditures  as  are  regularly  and  cus- 
tomarily deducted  from  gross  sales  price  of  sugar, 
in  accordance  with  the  respective  companies'  estab- 
lished systems  of  accounting,  and  showing  net  re- 
turns from  sugar  sold,  after  deducting  also  all  ex- 
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cise,  sales  and  other  taxes,  if  any,  imposed  by  act 
of  law  or  state  or  Federal  regulation.  Said  net  re- 
turn was  determined,  and  said  deductions  were,  as 
follows : 

Gross  sales,  less  cash  discounts  and  allowances $4,455 

Less: 

Federal  excise  tax $.535 

Freight  on  sugar  to  destination 468        1.003 

$3,452 

Less  sales  and  marketing  expenses: 

Insurance  on  sugar  only $  .007 

State  taxes,  and  personal  property  taxes  on  sugar      .031 
Storage  on  sugar  (no  charge  is  made  for  storage 

of  sugar  while  in  operative  factory  warehouses)      .071 
Loading,    handling,    reconditioning,    and    addi- 
tional cost  of  packing  in  small  packages 071 

Brokerage  and  commissions 051 

Miscellaneous,  including  sales  department  sal- 
aries and  traveling  expenses,  advertising,  tele- 
phone and  telegraph  expense,  losses  on  ac- 
counts, etc 061      $  .292 

Net  return  from  sales $3,160 

(d)  Admits  that  the  sum  of  $102,767.13  paid  by 
defendant  to  plaintiff  Mandeville  Island  Farms,  Inc. 
for  sugar  beets  purchased  during  the  crop  year  1940 
was  based  upon  25,430.3  tons  of  beets  of  an  average 
sugar  content  of  15.55%  and  upon  an  averaged  net 
return  per  100  poimds  of  sugar  of  $3.160 ;  and  that 
in  arriving  at  said  sum  of  $102,767.13  defendant 
took  an  intermediate  value  of  beets  of  the  above 
sugar  content  of  $4.04. 

(e)  Admits  that  defendant  calculated  the  amount 
to  be  paid  plaintiff  Mandeville  Island  Farms,  Inc. 
for  the  1940  crop  upon  the  schedule  set  forth  in  the 
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standard  form  contract  (Exhibit  C  annexed  to  said 
complaint  and  not  upon  the  schedule  or  schedules  set 
forth  in  Paragraph  XIV  of  said  complaint. 

Seventh  Defense — Answer  to  Third 
Count  (Zuckerman) 

7.  Denies  each  and  every  allegation  contained  in 
said  third  count,  except  the  following: 

(a)  It  refers  to  subparagraphs  (a)  and  (n)  of 
Paragraph  5  hereof  and  incorporates  the  same  and 
each  of  them  herein  [105]  by  reference  as  though 
herein  set  forth  in  full. 

(b)  Admits  that  defendant  paid  to  plaintiff  Zuck- 
erman the  sum  of  $74,794.76  for  14,144.7  tons  of 
sugar  beets  of  15.47%  average  sugar  content  deliv- 
ered by  said  plaintiff  to  defendant  and  accepted  by 
defendant  from  said  plaintiff  under  said  standard 
contract  for  the  1941  season.  Further  admits  that 
said  payment  was  based  upon  sales  made  during  the 
1941  season  regardless  of  when  the  beets  were  grown 
and  delivered  and  regardless  of  when  the  sugar  was 
manufactured.  Further  admits  that  said  plaintiff 
made  written  demand  upon  defendant  that  it  furnish 
said  plaintiff  with  an  accounting  showing  the  aver- 
age net  returns  from  sugar  manufactured  from  sugar 
beets  produced  and  delivered  during  the  1941  sea- 
son, but  defendant  has  not  furnished  such  accoimt- 
ing.  In  this  connection,  defendant  alleges  that  it  has 
accounted  fully  and  completely  as  to  said  season  and 
as  to  all  seasons  herein  involved  in  the  manner  and 
form  as  provided  in  its  said  standard  form  con- 
tracts, copies  of  which  are  annexed  to  said  com- 
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plaint  herein  and  marked,  respectively,  Exhibits  B, 
C  and  D. 

(e)  Admits  and  alleges  that  the  net  return  for 
sugar  sold  during  the  crop  season  of  1941  was  de- 
termined by  a  certified  public  accountant,  to  wit, 
Haskins  &  Sells,  chosen  by  defendant  and  the  other 
companies  maintaining  beet  sugar  factories  located 
in  California  north  of  the  36th  parallel  by  deducting 
from  the  gross  sales  price  of  such  sugar  all  such 
charges  and  expenditures  as  are  regularly  and  cus- 
tomarily deducted  from  gross  sale  price  of  sugar,  in 
accordance  with  the  respective  companies'  estab- 
lished systems  of  accounting,  and  showing  net  re- 
turns from  sugar  sold,  after  deducting  also  all  ex- 
cise, sales  and  other  taxes,  if  any,  [106]  imposed  by 
act  of  law  or  state  or  Federal  regulation.  Said  net 
return  was  determined,  and  said  deductions  were,  as 
follows: 

Gross  sales,  less  cash  discounts  and  allowances $5,132 

Less: 

Federal  excise  tax $.535 

Freight  on  sugar  to  destination 352  .887      $4,245 

Less  sales  and  marketing  expenses: 

Insurance  on  sugar  only $  .007 

State  taxes,  and  personal  property  taxes  on  sugar      .040 
Storage  on  sugar  (no  charge  is  made  for  storage 

of  sugar  while  in  operative  factory  warehouses)      .056 
Loading,  handling,  reconditioning,  and  additional 

cost  of  packing  in  small  packages 077 

Brokerage  and  commissions 042 

Miscellaneous,  including  sales  department  salaries 

and  traveling  expenses,  advertising,  telephone 

and  telegraph  expense,  losses  on  accounts,  etc.      .073  .295 

Net  return  from  sales $3,950 
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(d)  Admits  that  the  sum  of  $74,794.76  paid  by  de- 
fendant to  plaintiff  Zuckerman  for  sugar  beets  pur- 
chased from  the  latter  during  the  crop  year  1941  was 
based  upon  14,144.7  tons  of  beets  of  an  average  sugar 
content  of  15.47%  and  upon  an  averaged  [107]  net 
return  per  100  pounds  of  sugar  of  $3.950 ;  and  that 
in  arriving  at  said  siun  of  $74,794.76  defendant  took 
an  intermediate  value  of  beets  of  the  above  sugar 
content  of  $5.29. 

(e)  Admits  that  defendant  calculated  the  amount 
to  be  paid  plaintiff  Zuckerman  for  the  1941  crop 
upon  the  schedule  set  forth  in  the  standard  form  con- 
tract (Exhibit  D  annexed  to  said  complaint)  and  not 
upon  the  schedule  or  schedules  set  forth  in  Para- 
graph XIV  of  said  complaint. 

Eighth  Defense — Mandeville,  1939 

8.  On  or  about  August  31,  1940,  an  account  in 
writing  was  stated  by  and  between  defendant  and 
plaintiff  Mandeville  Island  Farms,  Inc.  wherein  and 
whereby  defendant  accounted  in  full  to  said  plain- 
tiff for  any  and  all  sugar  beets  sold  and  delivered 
by  the  latter  to  defendant  during  the  crop  year  1939 
and  paid  to  said  defendant  for  said  beets  the  sum 
of  $107,262.18,  being  the  siun  found  and  stated  to 
be  due  in  and  by  such  accounting.  Said  sum  was  then 
and  there  accepted  by  said  plaintiff  in  full  satisfac- 
tion and  payment  and  in  final  settlement  of  any  and 
all  amounts  payable  for  said  beets. 

Ninth  Defense — Mandeville,  1940 

9.  On  or  about  Augiist  31,  1941,  an  account  in 
writing  was  stated  by  and  between  defendant  and 
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plaintiff  Mandeville  Island  Farms,  Inc.  wherein  and 
whereby  defendant  accounted  in  full  to  said  plain- 
tiff for  any  and  all  sugar  beets  sold  and  delivered 
by  the  latter  to  defendant  during  the  crop  year  1940 
and  paid  to  said  defendant  for  said  beets  the  sum 
of  $102,767.13,  being  the  sum  found  and  stated  to 
be  due  in  and  by  such  accounting.  [108]  Said  sum 
was  then  and  there  accepted  by  said  plaintiff  in  full 
satisfaction  and  payment  and  in  final  settlement  of 
any  and  all  amounts  payable  for  said  beets. 

Tenth  Defense — Zuckerman,  1941 

10.  On  or  about  August  31, 1942,  an  account  in  writ- 
ing was  stated  by  and  between  defendant  and  plain- 
tiff Zuckerman  wherein  and  whereby  defendant  ac- 
counted in  full  to  said  plaintiff  for  any  and  all  sugar 
beets  sold  and  delivered  by  the  latter  to  defendant 
during  the  crop  year  1941  and  paid  to  said  defend- 
ant for  said  beets  the  sum  of  $74,794.76,  being  the 
sum  found  and  stated  to  be  due  in  and  by  such  ac- 
counting. Said  sum  was  then  and  there  accepted 
by  said  plaintiff  in  full  satisfaction  and  payment  and 
in  final  settlement  of  any  and  all  amounts  payable 
for  said  beets. 

Eleventh  Defense — Mandeville 

11.  Plaintiff  Mandeville  Island  Farms,  Inc.  en- 
tered into,  executed  and  performed  each  of  those 
certain  standard  form  contracts  with  defendant, 
specimen  copies  of  which  are  annexed  to  said  com- 
plaint and  marked  Exhibits  B  and  C,  respectively, 
of  its  own  free  will  and  volition  and  with  full  knowl- 
edge of  each  and  all  of  the  terms  and  contents  of 
said  contracts  and  each  of  them. 
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Twelfth  Defense — Zuckerman 

12.  Plaintiff  Zuckerman  entered,  into,  executed  and 
performed  that  certain  standard  form  contract  with 
defendant,  specimen  copy  of  which  is  annexed  to 
said  complaint  and  marked  Exhibit  D,  of  his  own 
free  will  and  volition  and  with  full  knowledge  of 
each  [109]  and  all  of  the  terms  and  contents  of 
said  contract. 

Thirteen  Defense 

13.  Any  and  all  claims,  demands  or  causes  of  ac- 
tion attempted  to  be  set  forth  in  said  complaint,  or 
in  any  count  or  counts  thereof,  and  as  well  any  and 
all  parts  or  portions  of  any  of  said  claims,  demands 
or  causes  of  action,  which  accrued  more  than  four 
years  prior  to  the  date  of  the  commencement  of 
this  action  are  barred  (a)  by  the  provisions  of  sub- 
division 1  of  Section  337  of  the  Code  of  Civil  Pro- 
cedure of  California  or  (b)  by  the  provisions  of 
Section  343  of  said  Code. 

Fourteenth  Defense 

14.  Any  and  all  claims,  demands  or  causes  of  ac- 
tion attempted  to  be  set  forth  in  said  complaint,  or 
in  any  coimt  or  counts  thereof,  and  as  well  any  and 
all  parts  or  portions  of  any  of  said  claims,  demands 
or  causes  of  action,  which  accrued  more  than  three 
years  prior  to  the  date  of  the  commencement  of  this 
action  are  barred  (a)  by  the  provisions  of  subdiv- 
ision 1  of  Section  338  of  the  Code  of  Civil  Procedure 
of  California  or  (b)  by  the  provisions  of  subdivision 
4  of  said  Section  338  of  said  Code. 
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Fifteenth  Defense 

15.  Any  and  all  claims,  demands  or  causes  of  ac- 
tion attempted  to  be  set  forth  in  said  complaint,  or 
in  any  count  or  counts  thereof,  and  as  well  any  and 
all  parts  or  portions  of  any  of  said  claims,  demands 
or  causes  of  action,  which  accrued  more  than  two 
years  prior  to  the  date  of  the  commencement  of  this 
action  are  barred  by  the  provisions  of  subdivision  1 
of  Section  339  of  the  Code  of  Civil  Procedure  of 
California.  [110] 

Sixteenth  Defense 

16.  Any  and  all  claims,  demands  or  causes  of  ac- 
tion attempted  to  be  set  forth  in  said  complaint,  or 
in  any  count  or  counts  thereof,  and  as  well  any  and 
all  parts  or  portions  of  any  of  said  claims,  demands 
or  causes  of  action,  which  accrued  more  than  one 
year  prior  to  the  date  of  the  commencement  of  this 
action  are  barred  by  the  provisions  of  subdivision  1 
of  Section  340  of  the  Code  of  Civil  Procedure  of 
California. 

Wherefore,  this  defendant  prays  that  plaintiffs, 
and  each  of  them,  take  nothing  by  their  said  com- 
plaint herein. 

O 'MEL YEN Y  &  MYERS, 
PIERCE  WORKS, 
JOHN  WHYTE, 

/s/  By   PIERCE  WORKS, 

Attorneys  for  Defendant. 

Acknowledgment  of  Service  attached. 
[Endorsed] :  Filed  Nov.  12,  1948.  [Ill] 
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AMENDMENT  TO  FIRST  AMENDED 
COMPLAINT 

Now  comes  plaintiffs,  and  leave  of  Court  having 
first  been  obtained,  amend  their  first  amended  com- 
plaint herein  as  follows: 

I. 

Amend  paragraph  XVIII  to  read  as  follows: 

A.  That  portion  of  California  north  of  the  36th 
parallel  is,  in  this  paragraph,  referred  to  as  ''north- 
ern California."  That  portion  of  California  south 
of  the  36th  parallel  is  herein  referred  to  as  "south- 
ern California." 

B.  The  general  method  of  paying  for  sugar  beets 
in  the  United  States  was  at  all  times  herein  involved 
a  method  commonly  known  and  referred  to  by  grow- 
ers and  manufacturers  and  by  Government  officials  in 
the  beet  sugar  industry  as  "the  50-50  method."  Un- 
der this  method  the  grower  received  50%  of  the  sales 
price  of  the  sugar  and  sugar  by-products  manufac- 
tured by  the  manufacturer  from  the  sugar  beets  and 
the  manufacturer  received  the  other  50%.  The  fair 
market  price  of  beets  during  the  cropping  seasons 
herein  involved  in  the  United  States  was  at  least  that 
price  which  would  pay  to  the  grower  one  half  of  the 
amount  received  by  the  manufacturer  of  the  sugar 
from  the  beets  of  that  grower  for  the  sugar  and 
sugar  by-products  produced  from  said  beets  by  the 
manufacturer.  In  such  a  pricing,  the  grower  was  en- 
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titled  to  receive  at  least  one  half  of  the  amount  so  re- 
ceived by  the  manufacturer,  regardless  of  when  the 
sugar  produced  from  said  beets  was  sold  and  re- 
gardless of  whether  the  sugar  produced  from  beets 
delivered  in  one  crop  year  was  sold  in  that  crop  year 
or  at  or  during  the  next  crop  year,  and  if  the  sugar 
produced  from  beets  in  one  crop  year  was  sold  in 
the  next  crop  year  at  a  higher  price,  then  the  grower 
was  entitled  to  receive  at  least  one-half  of  the  said 
higher  price. 

C.  Plaintiff  is  informed  and  believes  and  upon 
such  information  and  belief  alleges  that  the  conspir- 
acy above  referred  to  was  a  part  of  a  conspiracy  to 
restrain  interstate  commerce  in  the  sugar  beets  en- 
tered into  by  defendant  and  all  other  sugar  beets 
manufacturers  with  plants  in  California  and  with 
other  sugar  beet  manufacturers  with  plants  in  vari- 
ous parts  of  the  United  States  outside  of  California 
whereby  the  manufacturers  of  sugar  from  sugar 
beets  in  various  beet-producing  areas  of  the  United 
States  (of  which  northern  California  was  one  and 
southern  California  was  another)  agreed  between 
themselves  that  in  each  area  the  said  manufacturers 
would  fix  the  price  to  be  paid  the  growers  in  each 
area  and  would  pay  such  growers  only  a  price  de- 
termined by  the  average  return  of  all  manufacturers 
of  sugar  from  sugar  beets  in  each  area ;  as  a  part  of 
said  general  conspiracy,  the  above  conspiracy  as  to 
northern  California  was  entered  into;  as  part  of 
said  general  conspiracy,  defendant  and  all  manu- 
facturers of  sugar  beets  in  southern  California 
adopted  and  used  during  said  cropping  seasons  a 
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method  of  paying  growers  based  only  on  the  aver- 
age returns  of  all  [114]  manufacturers  of  sugar  beets 
in  said  area ;  and  as  part  of  said  general  conspiracy 
defendant,  in  various  other  beet  producing  areas 
outside  of  California  (unknown  to  plaintiff  but  par- 
ticularly within  defendant's  knowledge)  made  pay- 
ments to  the  growers  therein  during  said  periods, 
based  solely  on  a  price  determined  by  the  average 
return  of  sugar  sales  of  all  manufacturers  in  each 
of  said  areas. 

D.  Certain  of  the  beets  produced  by  plaintiffs,  as 
aforesaid,  and  delivered  to  defendant,  were  by  de- 
fendant shipped  to  defendant's  sugar  factory  in 
southern  California,  located  at  Oxnard,  where  said 
beets  were  manufactured  into  sugar  by  defendant. 
The  amount  of  beets  so  shipped  is  particularly  within 
the  knowledge  of  defendant.  Said  beets,  when  they 
reached  the  said  southern  California  factory  of  de- 
fendant at  Oxnard,  were  mingled  with  beets  raised 
by  various  southern  California  gi'owers  and  manu- 
factured into  sugar  and  it  was,  and  at  all  times  it 
has  been,  impossible  to  differentiate  the  sugar  manu- 
factured from  plaintiffs'  beets  from  that  manufac- 
tured from  beets  grown  in  southern  California. 

E.  During  the  crop  years  1939,  1940  and  1941, 
there  were  four  manufacturers  that  operated  sugar 
beet  refineries  in  southern  California.  Defendant  is 
one  of  these  four.  Plaintiffs  are  informed  and  be- 
lieve and  upon  such  information  and  belief  allege 
that  said  four  manufacturers,  including  defendant, 
had,  as  a  part  of  the  general  conspiracy  above  re- 
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ferred  to,  entered  into  a  conspiracy  in  restraint  of 
trade  covering  southern  California,  in  the  same  man- 
ner as  plaintiffs  and  the  other  manufacturers  of 
sugar  in  northern  California  had  entered  into  a  con- 
spiracy regarding  sugar  beets  and  the  manufacture 
thereof  into  sugar  in  northern  California.  Plaintiffs 
are  informed  and  believe  and  upon  such  information 
and  belief  allege  that  during  said  cropping  years, 
said  defendants  and  the  other  three  manufacturers 
of  sugar  beets  in  southern  California  had,  pursuant 
to  said  conspiracy,  fixed  and  agreed  upon  [115]  prices 
to  be  paid  growers  of  sugar  beets  manufactured  into 
sugar  in  their  various  southern  California  factories, 
which  said  price  was  the  price  determined  upon  the 
average  net  returns  from  the  sale  of  the  sugar  of  all 
the  sugar  manufacturers  having  factories  in  south- 
em  California,  regardless  of  the  return  of  any  in- 
dividual manufacturer. 

F.  Plaintiffs  are  informed  and  believe  and  upon 
such  information  and  belief  allege  that  in  determin- 
ing the  average  net  price  to  be  paid  growers  of  sugar 
beets  grown  in  northern  California,  the  accountants 
who  determined  the  same,  pursuant  to  said  growers^ 
contracts,  hereinabove  referred  to,  did  not  include 
therein  the  returns  from  the  sugar  produced  from 
beets  grown  in  northern  California  and  delivered  to 
defendant  by  plaintiffs  and  other  growers  in  the 
1939,  1940  and  1941  cropping  seasons  but  manu- 
factured into  sugar  at  the  Oxnard  plant  of  defend- 
ant. Plaintiffs  are  informed  and  believe  and  upon 
such  information  and  belief  allege  that  plaintiffs 
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and  the  other  gTowers  of  sugar  beets  in  California 
north  of  the  36th  parallel,  whose  beets  were  deliv- 
ered to  defendant  but  were  manufactured  by  defend- 
ant into  sugar  at  its  Oxnard  plant,  received  no  por- 
tion of  the  sales  return  from  the  sugar  produced 
from  said  beets.  Plaintiffs  are  informed  and  believe 
and  upon  such  information  and  belief  allege  that 
in  determining  the  average  net  returns  paid  growers 
of  sugar  beets  raised  in  southern  California  during 
the  cropping  years  1939,  1940  and  1941,  the  account- 
ants who  determined  the  same  included  therein  the 
returns  from  sugar  produced  by  defendant  in  south- 
ern California  from  beets  gi^own  in  northern  Cali- 
fornia by  plaintiff  and  other  growers  and  delivered 
to  defendant.  Plaintiffs  are  informed  and  believe  and 
upon  such  information  and  belief  allege  that  the 
prices  paid  growers  of  sugar  beets  in  southern  Cali- 
fornia during  said  cropping  years  were  determined 
by  defendant  and  other  manufacturers  of  sugar  from 
sugar  beets  in  [116]  southern  California  by  using 
the  average  net  return  secured  by  the  southern  Cali- 
fornia manufacturers  of  sugar  from  sugar  beets,  in- 
cluding defendant,  from  the  sale  of  sugar  produced 
at  the  southern  California  plants  of  said  manufac- 
turers, including  defendant,  from  sugar  beets  re- 
fined at  said  southern  California  plants,  regardless 
of  where  said  sugar  beets  were  produced,  including 
sugar  beets  produced  in  northern  California  by  plain- 
tiff and  other  growers  of  sugar  beets  in  northern 
California  and  shipped  by  defendant  to  its  southern 
California  plant. 
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G.  Plaintiffs  are  informed  and  believe  and  upon 
such  information  and  belief  allege  that  the  average 
net  return  from  sugar  manufactured  in  southerly 
California  during  the  cropping  years  1939,  1940  and 
1941  were  greater  than  the  average  net  return  from 
sugar  manufactured  during  the  same  cropping  years 
in  northern  California ;  that  as  a  result  of  the  method 
of  accounting  used  by  defendant  and  the  accountants 
who  determined  the  average  net  return  in  northern 
California  and  the  accountants  who  determined  the 
average  net  return  in  southern  California,  defend- 
ant and  its  co-conspirators  as  a  part  of  said  con- 
spiracy during  said  cropping  years,  kept  for  them- 
selves and  did  not  turn  over  to  plaintiffs  and  the 
other  growers  any  portion  of  the  proceeds  secured 
from  the  sugar  beets  of  plaintiffs  and  other  growers 
in  northern  California  whose  beets  were  manufac- 
tured into  sugar  in  southern  California. 

H.  Defendant  paid  plaintiffs  certain  sums  for  the 
1939,  1940  and  1941  crops  of  sugar  beets  raised  by 
plaintiffs  but  in  carrying  out  said  conspiracy  and 
as  a  part  and  parcel  thereof, 

(a)  defendant  did  not  pay  plaintiffs  the  reasonable 
value  of  the  sugar  beets  delivered  by  plaintiffs  to  de- 
fendant ; 

(b)  defendant  did  not  pay  plaintiffs  upon  the 
basis  of  the  price  secured  from  sugar  manufactured 
from  the  beets  delivered  by  plaintiffs  and  other 
growers  located  north  of  the  36th  parallel  to  de- 
fendant; [117] 
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(c)  defendant  did  not  pay  plaintiffs  a  price  based 
upon  the  net  return  from  sugar  manufactured  by 
defendant  from  the  beets  delivered  to  defendant  by 
plaintiffs  and  other  growers  of  sugar  beets  in  north- 
ern California; 

(d)  defendant  did  not  pay  plaintiffs  at  least  the 
minimum  price  determined  by  the  Secretary  of  Agri- 
culture as  aforesaid; 

(e)  defendant  paid  plaintiffs  by  taking  the  aver- 
age net  return  from  sugar  sold  during  the  respec- 
tive crop  years  by  the  defendant  and  the  other  two 
manufacturers  who  had  sugar  factories  in  northern 
California,  and  not  including  therein  any  return 
from  sugar  sold  subsequent  to  said  crop  years  from 
sugar  manufactured  during  said  crop  years  from 
beets  produced  during  the  said  crop  years  and  not 
including  therein  the  return  from  sugar  manufac- 
tured in  southern  California  from  sugar  beets  grown 
and  delivered  to  defendant  during  said  respective 
crop  years  in  northern  California; 

(f)  defendant  did  not  pay  plaintiffs  or  other 
growers  in  northern  California  for  their  beets 
shipped  to  Oxnard  the  prices  paid  other  growers 
whose  beets  were  also  processed  at  Oxnard  but  were 
raised  in  southern  California. 

I.  Had  it  not  been  for  said  unlawful  plan  and 
conspiracy  and  if  said  sugar  had  been  manufactured 
and  sold  in  interstate  commerce  in  competition  with 
the  sugar  of  the  co-conspirators,  unhampered  by  said 
plan  and  conspiracy,  and  if  plaintiffs  had  received 
the  reasonable  value  of  their  sugar  beets  in  a  market 
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unfettered  and  unhampered  by  said  plan  and  con- 
spiracy, plaintiffs  are  informed  and  believe  and  upon 
such  information  and  belief  allege  that  Mandeville 
Island  Farms,  Inc.  would  have  received  $350,000.00 
more  and  plaintiff  Roscoe  C.  Zuckerman  would  have 
received  at  least  $100,000.00  more  than  each  did  re- 
ceive under  said  contracts  and  said  plaintiffs,  respec- 
tively, sustained  damages  accordingly,  none  of  which 
damages  have  been  paid.  The  exact  amount  that 
plaintiffs  were  damaged,  as  aforesaid,  can  only  be 
determined  by  an  accounting  whereby  [118]  defend- 
ant accounts  to  plaintiffs  for  one-half  the  net  return 
secured  from  the  sugar  manufactured  from  the  sugar 
beets  produced  by  plaintiffs  during  said  cropping 
years,  regardless  of  where  the  beets  were  manufac- 
tured into  sugar  and  regardless  of  whether  the  sugar 
produced  from  said  sugar  beets  was  sold  during  or 
subsequent  to  the  crop  year  in  which  said  sugar  beets 
were  grown,  and  whereby  defendant  accounts  to 
plaintiff  for  not  less  than  the  price  fixed  by  the 
Secretary  of  Agriculture  as  minimiun  and  whereby 
defendants  accounts  to  plaintiff  for  the  price  paid 
growers  of  sugar  beets  in  northern  California,  south- 
ern California  or  the  nearest  market  for  sugar  beets, 
free  from  any  agreements  in  restraint  of  trade  in 
which  defendant  is  or  was  a  party,  whichever  one 
was  highest.  Defendant  has  refused  all  requests  and 
demands  of  plaintiffs  for  information  on  which  plain- 
tiffs could  determine  and  could  herein  plead  the 
specific  amounts  due  to  plaintiffs.  Plaintiffs  are  en- 
titled, by  virtue  of  paragraph  15  of  the  Anti-Trust 
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Laws  of  the  United  States  (15  U.S.C,  Sec.  15)  to 
have  such  damaged  trebled. 

II. 

Amend  paragraph  IX  by  striking  out  the  last  sen- 
tence reading:  "The  reasonable  price  for  sugar  beets 
for  the  crop  years  1940  and  1941  were  as  determined 
by  the  Secretary  of  Agriculture  and  set  forth  in 
paragraph  XIV  hereof"  and  substitute  the  follow- 
ing: 

*'The  reasonable  prices  for  sugar  beets  for  the 
crop  years  here  involved  were,  as  plaintiffs  are  in- 
formed and  believe,  and  therefore  allege,  $350,000.00 
more  than  Mandeville  Island  Farms,  Inc.  received 
and  $100,000.00  more  than  Roscoe  C.  Zuckerman  re- 
ceived for  said  years." 

III. 

Amend  paragraph  4  of  the  prayer  by  striking  out 
the  figures  "$315,043.80"  and  substituting  for  it 
"$1,050,000.00"  and  amend  paragraph  5  of  the  pray- 
er by  striking  out  the  figures  "$112,192.14"  and 
[119]  substituting  for  it  the  figures  "$300,000.00." 

WOOD,  CRUMP,  ROGERS  & 
ARNDT, 

/s/  By   STANLEY  M.  ARNDT. 

Acknowledgment  of  Service  attached. 
[Endorsed] :  Filed  Feb.  24,  1949.  [119] 
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AMENDMENT  TO  ''AMENDMENT  TO  FIRST 
AMENDED  COMPLAINT" 

Now  come  plaintiffs,  and,  leave  of  Court  first  hav- 
ing been  obtained,  amend  the  "Amendment  to  First 
Amended  Complaint"  filed  herein  February  24, 1949, 
to  correct  a  typographical  error,  as  follows: 

1.  Strike  out  the  word  "plaintiffs"  in  line  26, 
page  3,  in  that  clause  in  subparagraph  "E"  of 
amended  paragraph  XVIII  which  now  reads  "in 
the  same  manner  as  plaintiffs  and  the  other  manu- 
facturers of  sugar  in  northern  California  had  en- 
tered into  a  conspiracy  regarding  sugar  beets  and 
the  manufacture  thereof  into  sugar  in  northern  Cali- 
fornia" and  substitute  therefor  the  word  "defend- 
ant", so  that  that  clause  will  read  "in  the  same 
manner  as  defendant  and  the  other  manufacturers 
of  sugar  in  northern  California  had  entered  into 
a  conspiracy  regarding  sugar  beets  and  the  [122] 
manufacture  thereof  into  sugar  in  northern  Cali- 
fornia". 

Dated:  March  1,  1949. 

WOOD,  CRUMP,  ROOERS  & 
ARNDT, 

/s/  By  STANLEY  M.  ARNDT, 

Attorneys  for  Plaintiff. 

Acknowledgment  of  Service  attached. 
[Endorsed]  :  Filed  March  1, 1949.    [123] 
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AMENDMENT  TO  ANSWER  TO  FIRST 

AMENDED  COMPLAINT,  AS 

AMENDED 

Now  Comes  defendant  American  Crystal  Sugar 
Company,  a  corporation,  and  after  consent  of  plain- 
tiffs, and  each  of  them,  first  had  and  obtained,  for 
amendment  to  its  answer  to  the  first  amended  com- 
plaint, as  amended,  alleges  as  follows: 

Fifth  Defense — Answer  to  First  Count 

5. 

***** 

(g)  Admits  that  this  defendant  had  sugar  beet 
seeds  available  during  said  period  for  growers  who 
contracted  with  it  under  form  contracts  of  the  type 
referred  to  in  the  next  succeeding  subparagraph  (h) 
of  this  Paragraph  5;  admits  that  [125]  it  is  its  un- 
derstanding that  the  other  manufacturers  referred  to 
in  Paragraph  VI  of  said  first  count  likewise  had 
such  seeds  available ;  alleges  that  it  is  without  knowl- 
edge or  information  sufficient  to  form  a  belief  as  to 
whether  seeds  were  available  from  other  sources, 
except  to  the  extent  that  it  is  informed  and  believes 
and  therefore  alleges  that  Union  Sugar  Company, 
which  said  company  has  its  principal  office  in  San 
Francisco,  California,  sold  seeds  during  the  period 
from  1938  to  1942,  or  at  least  during  some  portions 
of  said  period,  to  sugar  beet  growers  in  California 

north  of  the  36th  parallel. 
***** 
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(i)  Admits  the  allegations  contained  in  Paragraph 
X,  except  the  following:  Alleges  that  it  is  without 
knowledge  or  information  sufficient  to  form  a  belief 
as  to  the  truth  of  the  allegations  set  forth  on  page  9 
of  the  amended  complaint,  commencing  at  line  8 
with  the  phrase  ''while,  at  the  same"  and  ending  at 
line  19  of  said  page. 

»  *  *  *  * 

(1)  Admits  the  allegations  contained  in  subpara- 
graph A  of  Paragraph  XVIII. 

(m)  Admits  the  allegations  contained  in  subpara- 
graph D  of  Paragraph  XVIII,  except  the  follow- 
ing :  Alleges  that  although  it  does  know  the  tonnage, 
at  the  point  of  delivery,  of  the  beets  produced  by 
plaintiffs,  and  each  of  them,  and  delivered  to  it 
which  were  subsequently  shipped  to  its  refinery  in 
southern  California  located  at  Oxnard,  it  does  not 
know  the  tonnage  of  plaintiffs'  beets  so  shipped  at 
the  point  of  commencement  of  shipment  to  said  re- 
finery at  said  Oxnard. 

(n)  Answering  the  allegations  of  subparagraph  E 
of  Paragraph  XVIII,  alleges  that  during  the  crop 
years  1939,  1940,  [126]  and  1941  there  were  three 
manufacturers  who  operated  sugar  beet  factories  in 
southern  California,  to  wit.  Holly  Sugar  Corpora- 
tion, Union  Sugar  Company,  and  defendant.  At- 
tached hereto,  marked  Exhibits  1  to  19,  inclusive,  re- 
spectively, and  made  a  part  hereof  are  copies  of  the 
contracts  in  force  during  said  crop  years  between 
said  manufacturers  and  the  growers  in  said  area. 

(o)  Admits  the  allegations  contained  in  subpara- 
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graph  F  of  Paragraph  XVIII,  except  the  follow- 
ing: Denies  the  allegations  set  forth  on  page  4  of 
the  amendment  to  first  amended  complaint  com- 
mencing at  line  15  with  the  phrase  ''Plaintiffs  are 
informed  and"  and  ending  at  line  20  of  said  page. 

(p)  Answering  the  allegations  of  subparagraph  G 
of  Paragraph  XVIII,  admits  and  alleges  that  the 
average  joint  net  return  from  sugar  manufactured 
in  southern  California  during  the  cropping  years 
1939,  1940  and  1941  was  greater  than  the  average 
joint  net  return  from  sugar  manufactured  during  the 
same  cropping  years  in  northern  California. 

(q)  Answering  the  allegations  of  subsections  (b), 
(c)  and  (d)  of  subparagraph  H  of  Paragraph 
XVIII,  admits  and  alleges  that  payments  made  to 
plaintiffs,  or  either  of  them,  for  the  crop  years  1939, 
1940  and  1941  were  made  in  manner  and  form  as 
provided  in,  respectively.  Exhibits  B,  C  and  D  an- 
nexed to  the  amended  complaint.  Admits  the  allega- 
tions contained  in  subsections  (e)  and  (f)  of  sub- 
paragraph H  of  Paragraph  XVIII. 

Sixth  Defense — Answer  to  Second  Count 
(Mandeville) 

6. 

***** 

(b)  Admits  that  defendant  paid  to  plaintiff  Man- 
deville [127]  Island  Farms,  Inc.  the  sum  of  $102,- 
767.13  for  25,430.3  tons  of  sugar  beets  of  15.55% 
average  sugar  content  delivered  by  said  plaintiff  to 
defendant  and  accepted  by  defendant  from  said 
plaintiff  under  said  standard  contract  for  the  1940 
season.  Further  admits  that  said  payment  was  based 
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upon  sales  made  during  the  1940  season  regardless 
of  when  the  beets  were  grown  and  delivered  and  re- 
gardless of  when  the  sugar  was  manufactured. 
Further  admits  that  said  plaintiff  made  written  de- 
mand upon  defendant  that  it  furnish  said  plaintiff 
with  an  accoimting  showing  the  average  net  returns 
from  sugar  manufactured  from  sugar  beets  pro- 
duced and  delivered  during  the  1940  season  but  de- 
fendant has  not  furnished  such  accounting.  In  this 
connection,  defendant  alleges  that  it  has  accounted 
fully  and  completely  as  to  said  season  and  as  to  all 
seasons  herein  involved  in  the  manner  and  form  as 
provided  in  its  said  standard  form  contracts,  copies 
of  which  are  annexed  to  said  complaint  herein  and 

marked,  respectively.  Exhibits  B,  C  and  D. 
***** 

Seventh  Defense — Answer  to  Third  Count 
(Zuckerman) 
7. 

(a)  It  refers  to  subparagraphs  (a)  through  (q) 
of  Paragraph  5  of  its  answer  and  of  this  amendment 
thereto  and  incorporates  the  same,  and  each  of  them, 
herein  by  reference  as  though  herein  set  forth  in  full. 

O'MELVENY  &  MYERS, 
PIERCE  WORKS,  and 
JOHN  WHYTE, 

/s!  By   PIERCE  WORKS, 

Attorneys  for  Defendant. 

Acknowledgment  of  Service  attached. 
[Endorsed]  :  Filed  March  16,  1949.  [128] 
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[Title  of  District  Court  and  Cause  No.  4643.] 

NOTICE   OF   MOTION   OF   PLAINTIFFS   TO 

STRIKE  PORTIONS  OF  PLAINTIFFS' 

COMPLAINT  AS  AMENDED 

To  the  Defendant  and  Its  Attorney: 

Take  Notice  that  on  Monday,  January  9,  1940,  at 
2:00  p.m.,  in  court  room  No.  6  of  the  U.  S.  Court 
House  and  Post  Office  Building,  Los  Angeles,  Cali- 
fornia, plaintiffs  will  move  the  above  entitled  court 
for  leave  to  strike  from  plaintiffs'  amended  com- 
plaint as  amended,  that  portion  of  subpar.  (b)  of 
par.  XIV  found  on  page  12,  lines  22  to  24  of 
*' Amended  Complaint",  reading  as  follows: 

^'The  fair  and  reasonable  prices  for  sugar 
beets  for  the  1940  and  1941  California  crops  are 
as  set  forth  in  said  determination." 

Said  motion  will  be  based  on  the  ground  that  by 
"Amendment  to  First  Amended  Complaint"  filed 
February  24, 1949,  similar  words  were  stricken  from 
par.  IX  and  through  an  oversight  they  were  not 
stricken  from  par.  XIV  and  as  a  result  the  complaint 
as  amended  contains  an  inconsistency. 

WOOD,  CRUMP,  ROGERS  & 
ARNDT, 
/s/  By   STANLEY  M.  ARNDT, 
Attorneys  for  Plaintiffs. 

Duly  certified. 

Acknowledgment  of  Service  attached. 

[Endorsed] :   Filed  December  27,  1949.  [155] 
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In  the  District  Court  of  the  United  States  for  the 
Southern  District  of  California,  Central  Division 

No.  8353- WM 
G.  K.  EVANS, 

Plaintiff, 

vs. 

AMERICAN  CRYSTAL  SUGAR  COMPANY, 
a  corporation, 

Defendant, 

COMPLAINT 

Action  For  Accounting,  Damages  Under  the 
Anti-Trust  Laws,  Etc. 

Now  comes  plaintiff  above  named  and  for  cause 
of  action  alleges : 

I. 

The  grounds  upon  which  the  jurisdiction  of  the 
court  depends  are:  (a)  Diversity  of  citizenship;  (b) 
this  is  an  action  brought  by  persons  injured  in  their 
business  and  property  by  reason  of  acts  of  the  de- 
fendant forbidden  in  the  anti-trust  laws  of  the  United 
States  (15  U.S.C.  Sec.  15),  and  brought  in  a  dis- 
trict in  which  the  defendant  is  found  and  has  an 
agent. 

II. 

(a)  Plaintiff  now  is  and  at  all  times  herein  men- 
tioned has  been  a  citizen  and  inhabitant  of  the  State 
of  California  and  a  resident  of  San  Joaquin  County 
in  said  State. 
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(b)  Defendant  American  Crystal  Sugar  Company 
now  is  and  [205]  at  all  times  herein  mentioned  has 
been  a  corporation  organized  and  existing  under 
and  by  virtue  of  the  laws  of  and  a  citizen  and  in- 
habitant of  the  State  of  New  Jersey,  with  its  prin- 
cipal office  and  place  of  business  and  executive  de- 
partments in  Denver,  Colorado,  and  engaged  in  trade 
and  commerce  among  the  several  states  of  the  United 
States.  At  all  times  herein  mentioned,  said  defend- 
ant has  been  and  now  is  qualified  to  do  and  doing 
business  in  California  and  in  the  above  entitled  dis- 
trict thereof  as  a  foreign  corporation  and  is  found 
in  the  above  entitled  district  and  division  of  Cali- 
fornia and  in  various  other  parts  of  California. 

III. 

(a)  Camps  5,  6  and  7  of  American  Island,  Contra 
Costa  County,  California,  at  times  herein  men- 
tioned were  areas  of  land  suitable  in  composition, 
drainage,  irrigation,  location,  climate  and  transporta- 
tion facilities  for  the  successful  raising  of  sugar  beets 
suitable  for  processing  into  sugar.  At  all  times  herein 
mentioned  plaintiff  had  supplies,  equipment,  tools, 
personnel,  labor,  organization  and  knowledge  ade- 
quate for  the  successful  raising  on  said  areas  of  sugar 
beets  suitable  for  processing  into  raw  sugar. 

(b)  A  sugar  crop  season  or  year  as  referred  to 
herein  is  from  August  1st  of  any  particular  year  to 
July  31st  of  the  next  calendar  year  and  is  commonly 
referred  to  herein  by  the  year  number  of  the  calen- 
dar year  in  which  it  commences. 
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IV. 

The  matter  in  controversy  herein  exceeds,  exclu- 
sive of  interest,  costs,  and  attorney  fees,  the  sum  of 
$3,000.00. 

V. 

On  September  11, 1939,  the  second  world  war  broke 
out  and  thereafter  and  up  to  December  7,  1941,  the 
United  States  was  in  danger  of  being  drawn  into 
said  conflict  and  was  preparing  its  defenses  against 
its  possible  entry  into  said  conflict.  On  December 
7,  1941  the  Japanese  attacked  the  United  States  at 
Pearl  Harbor.  This  [206]  was  followed  by  declara- 
tion of  war  between  the  United  States  and  all  the 
members  of  the  Axis.  At  all  times  from  September 
11,  1939,  the  sugar  beet  industry  was  and  now  is 
one  of  the  vital  industries  of  the  United  States  and 
the  growing  of  sufficient  sugar  beets  to  provide  for 
national  demands  and  defense  and  for  the  beet  sugar: 
stock  pile  necessary  for  military  purposes  was  a 
matter  of  national  welfare.  As  a  result,  the  United 
States  Government  rationed  the  use  of  sugar  in  the 
United  States  and  said  rationing  still  continues.  The 
various  steps  involved  in  the  production  and  pro- 
tection of  beet  sugar,  including  the  growing  of  sugar 
beets,  the  harvesting  thereof,  the  delivering  of  the 
beets  to  the  manufacturer,  the  processing  into  sugar 
and  the  sale  and  distribution  of  sugar  in  interstate 
commerce  to  the  ultimate  consumer,  were  at  all 
times  herein  mentioned  and  now  are  inextricably  in- 
termingled with  and  directly  affected  by  each  other 
and  have  an  immediate  relation  on  each  other.  Each 
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of  said  steps  was  at  all  times  herein  mentioned  and 
now  is  a  part  of  a  transaction  that  commenced  when 
the  ground  was  prepared  for  planting  the  sugar  beet 
seed  and  was  completed  when  the  sugar  was  used 
by  the  ultimate  consumer. 

VI. 

(a)  During  the  crop  seasons  1938  to  1942,  both 
inclusive,  large  acreages  of  agricultural  land  in  the 
United  States,  including  that  portion  of  California 
north  of  the  36th  parallel,  Utah,  Colorado,  Michigan, 
Idaho,  Illinois,  Arizona  and  other  states  were  planted 
to  sugar  beets.  Said  sugar  beets,  when  harvested, 
were  not  sold  in  central  markets  as  were  potatoes, 
onions,  corn,  grain,  fruit  and  berries,  but  were  pro- 
duced by  growers  under  contract  with  manufacturers 
or  processors  and  immediately  upon  being  harvested 
were  delivered  to  these  manufacturers  and  taken  to 
their  beet  sugar  refineries  where  the  sugar  beets 
were  manufactured  by  an  elaborate  process  into  raw 
sugar  by  the  said  manufacturers,  who  thereafter  sold 
the  resulting  sugar  in  interstate  commerce.  Said 
sugar  beets,  when  harvested,  were  [207]  bulky  and 
semi-perishable  and  incapable  of  being  transported 
over  long  distances  or  of  being  stored  cheaply  or 
safely  for  any  extended  period.  Said  sugar  beets, 
when  ripe,  deteriorated  rapidly  if  kept  in  the  ground 
and  not  harvested,  and  it  was  necessary  to  harvest 
them  promptly  when  matured. 

(b)  The  only  practical  market  available  to  grow- 
ers of  sugar  beets  in  California  north  of  the  36th 
parallel  during  said  period  was  sale  to  one  of  the 
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three  manufacturers  that  operated  one  or  more  beet 
sugar  refineries  in  said  district.  Defendant  was  one 
of  said  three  manufacturers.  The  initial  outlay  for 
the  construction  of  a  beet  sugar  refinery  was  so  great, 
the  annual  upkeep  and  operating  expenses  were  so 
large,  and  the  time  involved  in  erecting  and  equip- 
ping a  beet  sugar  refinery  so  long  that  no  competi- 
tion from  any  new  refinery  could  be  expected  within 
a  period  of  time  shorter  than  two  years,  even  if  the 
necessary  material  and  equipment  priorities  could 
be  secured.  During  all  of  said  period,  said  three 
manufacturers  of  sugar  beets  had  a  complete  mono- 
poly of  the  supply  of  sugar  beet  seeds  and  in  the 
manufacture  of  sugar  beets  into  sugar  in  California 
north  of  the  36th  parallel  and  owned  and  controlled 
all  sugar  beet  factories  in  said  area  of  California 
which  manufactured  sugar  beets  into  sugar,  and  no 
grower  of  sugar  beets  in  California  north  of  the 
36th  parallel  could,  during  any  part  of  said  period, 
sell  sugar  beets  at  a  profit  except  to  one  of  said 
manufacturers. 

(c)  The  sugar  manufactured  from  said  sugar 
beets  was,  during  all  of  said  period,  sold  in  inter- 
state commerce  throughout  the  United  States. 

(d)  After  the  raw  sugar  had  been  produced,  it 
was  impossible  to  distinguish  the  manufactured  beet 
sugar  manufactured  from  sugar  beets  grown  in  any 
one  part  of  the  United  States  from  that  manufac- 
tured from  sugar  beets  grown  in  any  other  part  of 
the  United  States. 

(e)  During  said  period  above  referred  to,  the  only 
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sugar  [208]  beet  seeds  available  in  said  portion  of 
California  were  those  securable  from  one  of  said 
three  manufacturers  and  the  only  method  of  sale  of 
marketable  sugar  beets  used  by  growers  of  sugar 
beets  in  said  area  of  California  was  by  sale  to  one 
of  the  said  three  manufacturers  under  standard  form 
printed  contracts  prepared  by  the  manufacturers 
whereby  the  price  to  be  paid  by  the  manufacturer 
to  the  grower  of  sugar  beets  was  determined  for 
beets  of  a  given  sugar  content  by  the  net  price  re- 
ceived from  the  sale  in  interstate  commerce  of  the 
raw  sugar  manufactured  from  the  sugar  beets  de- 
livered by  the  various  growers  to  the  manufacturers. 
A  grower  who  did  not  enter  into  one  of  said  standard 
forms  of  contract  could  not  get  seed  from  any  source 
and  was  unable  to  grow  any  sugar  beets. 

VII. 

In  and  by  said  standard  contract,  the  grower 
agreed  (a)  to  plant  a  specified  acreage  to  sugar  beets 
with  seed  furnished  by  the  manufacturers  to  the 
grower  at  grower's  cost,  (b)  to  cultivate  said  land 
after  the  same  had  been  planted  and  to  care  for  and 
harvest  the  sugar  beets,  and  (c)  to  deliver  the  beets 
so  harvested  to  the  manufacturers.  The  manufacturer 
agreed  in  and  by  said  contract  (a)  to  accept  delivery 
of  said  sugar  beets  from  the  grower,  except  that  the 
manufacturer  had  the  right  to  reject  any  beets  that 
were  diseased,  wilted  or  not  suitable  for  the  manu- 
facture of  sugar,  (b)  to  manufacture  into  sugar  the 
sugar  beets  accepted  by  it,  (c)  to  make  on  the  15th 
day  of  each  month  an  advance  payment  for  the  sugar 


160       AmericcM,  Crystal  Sugar  Company  vs. 

beets  delivered  during  the  preceding  month,  based 
on  the  estimate  made  by  the  manufacturer  of  the 
sugar  sold  and  to  be  sold  which  had  been  manufac- 
tured from  beets  produced  by  the  grower  and  other 
growers  under  like  contracts,  and  (d)  to  make  final 
(in  point  of  time)  payment  for  all  beets  on  or  be- 
fore August  31st  of  the  next  crop  year,  the  price 
to  be  paid  for  said  beets  to  be  determined  by  the 
sugar  content  of  the  beets  of  the  individual  grower 
and  the  net  [209]  return  received  from  the  sale  of 
the  manufactured  raw  sugar  in  interstate  commerce. 

VIII. 

Prior  to  the  crop  season  of  1939  and  subsequent  to 
the  crop  season  of  1941,  the  net  return  from  the  sale 
of  manufactured  raw  sugar  was  determined  under 
the  contracts  by  the  net  return  from  the  sale  of  raw 
sugar  manufactured  in  beet  sugar  factories  of  the 
particular  contracting  manufacturer  from  beets  de- 
livered to  said  manufacturer  by  the  grower  and  other 
growers  in  the  same  area  during  the  particular  crop 
season,  in  accordance  with  the  schedule  set  forth  in 
the  standard  contract.  But  during  the  crop  seasons 
of  1939,  1940  and  1941,  pursuant  to  the  conspiracy 
hereinafter  referred  to,  the  standard  printed  con- 
tract as  used  by  all  of  said  manufacturers  provided 
that  the  net  return  used  as  a  basis  for  the  prices  to 
be  paid  the  grower  was  the  average  net  return  of  all 
manufacturers  manufacturing  sugar  north  of  the 
36th  parallel  in  California  and  not  the  net  return 
of  the  particular  manufacturer  with  whom  the 
grower  contracted  and  to  whom  the  beets  were  de- 
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livered  and  by  whom  the  beets  were  manufactured 
into  raw  sugar. 

IX. 

Thereupon  and  some  time  in  1937  or  1938,  at  a 
time  unknown  to  plaintiffs  but  particularly  within 
the  knowledge  of  defendant,  said  defendant  illegally 
and  wrongfully  entered  into  a  conspiracy  with  each 
and  every  one  of  the  other  manufacturers  of  sugar 
in  California  whose  plants  were  located  north  of  the 
36th  parallel  to  unlawfully  monopolize  and  restrain 
trade  and  commerce  among  the  several  states  and  to 
unlawfully  fix  prices  to  be  paid  the  growers  of  sugar 
beets,  all  in  violation  of  the  anti-trust  laws  of  the 
United  States,  and  as  a  part  of  said  unlawful  con- 
spiracy agreed  among  themselves  to  do  and  did  as 
follows  during  the  crop  years  1939,  1940,  and  1941. 

(a)  Each  no  longer  competed  against  any  of  the 
others  as  [210]  to  the  price  to  be  paid  the  growers 
for  sugar  beets  raised  in  California  north  of  the 
36th  parallel, 

(b)  Each  paid  the  same  price  to  growers  of  sugar 
beets  in  California  north  of  the  36th  parallel  and 
no  more,  to-wit :  the  price  determined  upon  the  aver- 
age net  returns  from  the  sale  of  raw  sugar  of  all 
sugar  manufactured  in  the  plants  of  said  conspira- 
tors north  of  the  36th  parallel  in  California  and  did 
not  pay  the  growers  upon  the  net  returns  from  the 
sale  of  sugar  manufactured  in  California  north  of 
the  36th  parallel  by  the  particular  manufacturer  to 
whom  the  particular  grower  was  imder  contract. 

(c)  Each  no  longer  competed  with  any  of  the  other 
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manufacturers  of  sugar  north  of  the  36th  parallel  as 
to  efficiency  of  sales  or  manufacturing  organizations, 
but  instead,  and  regardless  of  the  efficiency  or  lack  of 
efficiency  of  the  sales  or  manufacturing  organiza- 
tion of  any  of  the  conspirators,  and  regardless  of  the 
price  at  which  sugar  was  sold  from  any  particular 
refinery  or  from  any  particular  manufacturer's  re- 
finery or  refineries,  paid  all  growers  of  sugar  beets 
in  California  north  of  the  36th  parallel,  the  same 
price  for  the  same  amount  of  beets  of  the  same  sugar 
content. 

(d)  Instead  of  paying  the  growers  of  sugar  beets 
a  reasonable  price  for  their  beets,  each  of  said  con- 
spirators furnished  seeds  to,  entered  into  contracts 
with  and  bought  seeds  only  from  growers  who  signed 
a  standard  printed  form  of  contract  prepared  by  said 
manufacturers,  which  contained  the  provision  that 
the  net  return  used  as  the  basis  for  the  prices  to  be 
paid  the  grower  was  the  average  net  return  of  all 
manufacturers  manufacturing  sugar  north  of  the 
36th  parallel  in  California.  Farmers  contemplating 
or  desirous  of  growing  sugar  beets  either  signed  such 
a  contract  with  one  of  said  conspirators  or  could  not 
get  seeds  to  plant  sugar  beets  or  a  market  to  sell 
their  marketable  beets  except  for  hog  or  cattle  feed 
at  a  large  loss.  Attached  hereto  and  marked  Exhibits 
**B",  *'C"  and  ''D",  respectively,  are  the  said 
standard  printed  form  contracts  [211]  for  the  crop 
years  1939,  1940  and  1941. 

(e)  Said  prices  agreed  upon  by  defendant  and  its 
co-conspirators  to  be  paid  by  them  and  paid  by  them 
to  plaintiff  and  other  sugar  beet  growers  in  Cali- 
fornia north  of  the  36th  parallel  and  set  forth  in 
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said  Exhibits  "B",  ''C"  and  ^'D"  are  not  the  rea- 
sonable prices  for  sugar  beets.  The  reasonable 
prices  for  sugar  beets  for  the  crop  years  1940  and 
1941  were  as  determined  by  the  Secretary  of  Agri- 
culture and  set  forth  in  paragraph  XIV  hereof. 

(f)  Each  agreed  not  to  enter  into  contracts  with 
any  grower  who,  prior  to  the  crop  year  1939,  had 
dealt  with  any  of  the  other  refineries  as  to  beets 
grown  by  said  grower  in  land  situated  in  California 
north  of  the  36th  parallel  and  each  agreed  that  each 
of  them  would  retain  the  growers  who  had  dealt  with 
that  company  prior  to  the  crop  year  1939. 

(g)  Each  would  sell  its  sugar  upon  the  multiple 
base  point  system  of  sales  with  San  Francisco,  Cali- 
fornia, New  York  City,  N.  Y.,  and  New  Orleans, 
Louisiana  as  the  base  points  and  with  '^phantom 
freight"  included  in  and  "freight  absorption"  taken 
from  the  delivered  products. 

X. 

Prior  to  the  1939  crop  season,  the  various  manu- 
facturers of  sugar  in  California  north  of  the  36th 
parallel,  including  defendant,  competed  in  interstate 
commerce  with  each  other  as  to  the  performance, 
ability  and  efficiency  of  their  manufacturing,  sales 
and  executive  departments,  and  each  strove  to  in- 
crease sales  return  and  decrease  expenses  and  to 
operate  as  efficiently  as  possible  and  thus  to  increase 
the  unit  return  to  growers  of  sugar  beets  under  said 
standard  contract.  During  the  sugar  beet  crop  year 
of  1938,  the  net  gross  receipts  of  sales  of  sugar,  (less 
allowances,  federal  excise  taxes,  freight  to  destina- 
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tion,  and  cash  discounts  to  customers)  secured  by- 
defendant  were  3.641  cents  per  pound  while,  [212] 
at  the  same  time,  the  like  average  net  gross  receipts 
from  the  other  manufacturers  of  beet  sugar  in  Cali- 
fornia north  of  the  36th  parallel  were  3.348  cents 
per  pound,  or  .265  cents  less  than  the  net  gross  re- 
ceipts secured  by  defendant.  As  a  result  thereof, 
during  the  crop  year  1938,  sugar  beet  growers  in 
California  north  of  the  36th  parallel  who  had  con- 
tracted with  defendant  received  on  the  average  from 
29%  cents  to  52^/^  cents  per  ton  more  for  sugar 
beets  delivered  to  defendant  corporation  under  said 
standard  contract  than  did  growers  of  identical 
beets  of  identical  sugar  content  delivered  to  the  other 
manufacturers  of  beet  sugar  in  California  north  of 
the  36th  parallel. 

XI. 

During  said  crop  seasons  of  1939,  1940  and  1941, 

as  a  direct  result  of  said  conspiracy,  expected  and 
planned  by  said  conspirators,  there  was  no  longer 
any  such  competition  between  the  conspirators. 
Plaintiffs  are  informed  and  believe  and  upon  such 
information  and  belief  allege  that  defendant,  as  a 
result  of  said  conspiracy,  did  not  during  said  crop 
seasons  of  1939,  1940  and  1941,  conduct  its  inter- 
state operations  in  as  efficient  and  careful  manner 
as  it  had  prior  thereto  (when  there  was  no  con- 
spiracy but  was  competition  between  itself  and  the 
other  manufacturers),  or  in  as  efficient  or  careful 
manner  as  it  would  have  had  said  conspiracy  not 
existed,  and  did  not  and  refused  to  and  did  not 
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sign  any  contracts  with  or  do  business  with  any 
grower  who,  during  the  crop  season  of  1938,  had 
dealt  with  one  of  the  other  conspirators.  As  a  result 
thereof,  defendant  received  less  in  sales  returns  for 
its  raw  sugar  and  incurred  more  expense  in  its 
opreations  in  said  crop  years  than  it  would  have 
had  competition  been  free  from  and  unrestrained 
by  said  conspiracy  and  plaintiffs  did  not  receive  the 
reasonable  value  of  their  sugar  beets. 

XII. 

As  a  direct,  expected  and  planned  result  of  said 
conspiracy,  [213]  the  free  and  natural  flow  of  com- 
merce in  interstate  trade  was  intentionally  hindered 
and  obstructed,  and,  instead  of  defendant  and  the 
other  said  manufacturers  producing  and  selling  raw 
sugar  in  interstate  commerce  with  individual  enter- 
prise and  sagacity,  and  in  competition  with  each 
other  as  they  had  previously  done,  they  became 
illegally  associated  in  a  common  plan  wherein  they 
pooled  their  receipts  and  expenses  and  frustrated  the 
free  enterprise  system  which  it  was  and  is  the  pur- 
pose of  the  anti-trust  acts  to  protect  and  which  had 
existed  prior  to  said  conspiracy.  As  a  further  direct, 
expected  and  planned  result  of  said  conspiracy,  any 
and  all  incentive  that  theretofore  existed  for  de- 
fendant and  the  other  said  manufacturers  to  be  ef- 
ficient and  economical  and  to  develop  individual  en- 
terprise and  sagacity,  disappeared,  and,  during  said 
crop  seasons,  said  three  manufacturers  operated,  in 
so  far  as  the  growers  were  concerned,  as  if  they  were 
one  corporation  owning  and  controlling  all  sugar 


166       American  Crystal  Sugar  Company  vs. 

beet  factories  in  California  north  of  the  36th  parallel 
but  with  three  completely  separate  overheads  and 
with  none  of  the  efficiency  that  consolidation  into 
one  corporation  might  bring. 

XIII. 

Said  conspiracy  continued  throughout  the  crop 
years  of  1939,  1940  and  1941,  and  until  August  31, 
1942,  when  the  last  payment  was  made  under  the 
1941  standard  contract  and  said  conspiracy  has  been 
continued  thereafter  up  to  the  present  time  in  so 
far  as  defendant  and  each  of  its  co-conspirators  still 
refuse  and  will  not  make  payments  to  any  of  the 
growers  other  than  in  accordance  with  the  method 
agreed  upon  in  said  conspiracy  as  above  set  forth, 
and  will  not  furnish  any  of  the  growers  the  in- 
dividual, as  contrasted  with  the  pooled,  sales  return 
of  the  particular  manufacturer  with  whom  said 
grower  dealt.  Plaintiff  herein  demanded  in  writing 
such  information  of  defendant  but  defendant  re- 
fused to  and  has  not  furnished  the  same.  [214] 

XIV. 

(a)  Defendant  and  the  other  manufacturers  of 
sugar  referred  to  herein  were  at  all  times  herein 
mentioned  growers  of  sugar  beets  and  '^  producers  on 
the  farm"  of  sugar  beets  and  '^ processors  of  sugar- 
beets"  as  those  respective  phrases  are  and  were  used 
in  the  Sugar  Act  of  1937.  Plaintiff  is  informed  and 
believes  and  upon  such  information  alleges  that  each 
of  said  persons  received  payments  for  the  crop  years 
1939,  1940,  and  1941  from  the  Secretary  of  Agricul- 
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ture  in  accordance  with  Sec.  301  of  the  said  Sugar 
Act.  (7  U.S.C.  1131).  Claude  R.  Wickard  was  at 
all  times  mentioned  in  this  paragraph  the  duly  ap- 
pointed, qualified  and  acting  Secretary  of  Agricul- 
ture. On  December  2, 1940,  said  Secretary  of  Agricul- 
ture, after  due  notice  to  all  interested  parties  (in- 
cluding defendant  and  all  other  manufacturers  of 
sugar  in  California)  and  after  public  hearings  duly 
held  and  after  investigations  duly  made,  did  pur- 
suant to  Section  301d  of  said  Sugar  Act  (7  U.S.C. 
1131  (d))  make  the  following  determination  of  the 
fair  and  reasonable  price  for  the  1940  and  1941  crops 
of  sugar:  (5  Fed.  Reg.  5231)  : 

''Fair  and  reasonable  prices  for  the  1940  and  1941 
crops  of  sugar  beets.  The  requirements  of  subsec- 
tion (d)  of  section  301  of  the  Sugar  Act  of  1937, 
as  amended,  shall  be  deemed  to  have  been  fulfilled 
with  respect  to  the  1940  and  1941  California  crops 
of  sugar  beets  if  the  producer-processor  shall  have 
paid  rates  for  any  sugar  beets  processed  by  him  equal 
to  those  provided  in  the  following  schedule: 

Percentum  Average  net  return  of  sugar 

sucrose  in  beets  100  lbs.  of  sugar 

$4.00  S3.75        $3.50        $3.25  $3.00 

Price  per  ton  of  sugar  beets 

19 7.12  $6.65         $6.18         $5.70  $5.22 

18 6.66  6.21           5.76          5.31  4.86 

17 6.20  5.78           5.36          4.93  4.50 

16 5.76  5.36          4.96          4.56  4.16 

15 5.32  4.95          4.58          4.20  3.82 

14 „ 4.90  4.55          4.20          3.85  3.50 

(Payments  upon  intermediate  sugar  prices  and 
sugar  content,   or  sugar  prices   or  sugar  content, 
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higher  or  lower  than  those  shown  in  the  foregoing 
schedule,  shall  be  on  the  same  proportionate  basis.) 

Provided,  however,  that  in  no  event  shall  the  aver- 
age net  return  used  as  the  settlement  basis  be  de- 
termined by  averaging  the  net  proceeds  realized 
from  the  sale  of  sugar  by  more  than  one  producer- 
processor  :  And  provided  further,  that  a  haulage  al- 
lowance at  a  rate  not  less  than  2%  cents  per  mile 
per  ton  shall  be  granted  to  growers  who  perform 
such  service  in  areas  in  which  allowances  have 
been  agreed  upon  between  producer-processors  and 
growers." 

(b)  No  appeal  has  been  taken  from  said  deter- 
mination and  any  time  to  appeal  has  expired;  it 
has  not  been  modified,  abrogated,  cancelled,  or  with- 
drawn, but  has  become  final.  The  fair  and  reason- 
able prices  for  sugar  beets  for  the  1940  and  1941 
California  crops  are  as  set  forth  in  said  deter- 
mination. 

(c)  The  said  determination  of  the  Secretary  of 
Agriculture  under  the  Sugar  Act  of  1937  as  to  the 
fair  and  reasonable  prices  for  the  1940  and  1941 
California  crops  of  sugar  beets  was  made  December 
21,  1940,  and  was  published  in  the  said  register  on 
December  24,  1940,  as  aforesaid,  but,  nevertheless, 
defendant  and  its  said  co-conspirators,  each  of  whom 
took  part  in  the  said  hearings  held  by  the  Secretary 
of  Agriculture,  and  each  of  whom  well  knew  of  the 
determination,  persisted  thereafter  in  their  said  con- 
spiracy and  would  not  buy  beets  frpm  growers  in 
California  north  of  the  36th  pa,rall^l  ex:cept  un^ier 
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the  terms  and  conditions  set  forth  in  said  standard 
agreement. 

XV. 

Plaintiff  and  defendant  on  November  11,  1938,  on 
December  11,  1939,  and  on  December  23,  1940  en- 
tered into  defendant's  standard  form  contracts  for 
the  1939,  1940  and  1941  crop  season.  Attached  [216] 
hereto  and  marked  Exhibits  "B",  ''C"  and  "D" 
are  copies  of  said  respective  contracts.  Plaintiff  per- 
formed each  and  every  term,  condition  and  covenant 
on  his  part  to  be  performed  in  said  contracts  and  de- 
livered to  defendant  4,517.1  tons  of  beets  yielding 
18.4%  sugar  under  the  1939  contract,  3,698.1  tons  of 
beets  yielding  18.07%  sugar  under  the  1940  con- 
tract and  4,401.7  tons  of  beets  yielding  17.53% 
sugar  under  the  1941  contract,  which  beets  were  ac- 
cepted by  defendant  and  manufactured  by  it  into 
sugar.  Plaintiff  does  not  know  when  said  sugar  beets 
were  manufactured  into  sugar  by  defendant.  Said 
manufacture  is  particularly  within  the  knowledge  of 
defendant. 

XVI. 

Said  contracts  Exhibits  ''B",  ''C"  and  ''D"  and 
the  contracts  theretofore  entered  into  between  sugar 
beet  growers  and  refiners  of  sugar  beets  in  California 
north  of  the  36th  parallel,  were  drawn  with  the  un- 
derstanding that  one-half  of  the  net  amount  received 
for  the  sugar  was  to  go  to  the  grower  and  one-half 
to  the  refiner  and  the  formulas  set  forth  in  said  con- 
tracts and  in  the  determination  of  reasonable  prices 
by  the   Secretary  of  Agriculture  hereinabove  re- 
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ferred  to,  were  prepared  with  the  purpose  and  in- 
tent, as  defendant  well  knew,  of  providing  a  mathe- 
matical formula  that  would  so  divide  the  net  pro- 
ceeds of  the  sugar. 

XVII. 

Defendant  paid  plaintiff  for  his  1939,  1940  and 
1941  crops  of  sugar  beets  on  August  31  of  1940,  1941 
and  1942,  respectively,  but  in  carrying  out  said  con- 
spiracy and  as  a  part  and  parcel  thereof,  said  de- 
fendant paid  plaintiff  on  said  respective  dates,  not 
upon  the  price  secured  in  interstate  commerce  from 
sugar  manufactured  from  beets  delivered  by  plain- 
tiff and  other  growers  located  north  of  the  36th 
parallel  to  the  refineries  of  defendant  located  north 
of  the  36th  parallel,  as  defendant  had  paid  growers 
prior  to  the  1939  crop  year  and  not  upon  the  prices 
and  the  bases  determined  [217]  by  the  Secretary  of 
Agriculture  to  be  fair  and  reasonable  as  aforesaid: 
but  paid  them  in  accordance  with  the  average  net 
return  secured  in  interstate  commerce  for  sugar  by 
all  manufacturers  of  beet  sugar  with  refineries  in 
California  north  of  the  36th  parallel  and  in  ac- 
cordance with  the  schedule  set  forth  in  the  said 
standard  contracts.  Plaintiff  is  informed  and  believes 
and  upon  such  information  and  belief  alleges  that 
the  net  sales  return  secured  from  sugar  sold  by  de- 
fendant was  greater  than  the  average  secured  by 
all  manufacturers  of  sugar  north  of  the  36th  parallel. 
Plaintiff  is  informed  and  believes  and  upon  such 
information  and  belief  alleges  that  defendant  re- 
tained and  did  not  sell  large  quantities  of  the  sugar 
manufactured  in  the  cropping  seasons  1939, 1940  and 
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1941  and  from  beets  grown  in  California  north  of 
the  36th  parallel  by  plaintiff  and  other  growers  and 
delivered  to  defendant,  but  retained  the  same  beyond 
the  respective  crop  years  and  sold  the  same  subse- 
quent to  the  close  of  the  crop  year  1941  at  a  higher 
gross  and  higher  net  price  than  the  sugar  sold  dur- 
ing the  respective  crop  years  1939,  1940  and  1941, 
but  that  defendant  did  not  account  to  nor  pay  to 
plaintiff  any  part  or  portion  of  the  higher  prices  so 
secured  but  retained  and  kept  all  of  said  higher 
prices,  despite  the  fact  that  under  the  understand- 
ing and  agreement  between  the  parties  and  under 
the  fundamental  basis  upon  which  the  formulas  were 
prepared,  plaintiff  was  entitled  to  receive  one-half 
of  the  said  net  interest.  Had  it  not  been  for  said 
unlawful  plan  and  conspiracy  and  if  said  sugar  had 
been  manufactured  and  sold  in  interstate  commerce 
in  competition  with  the  sugar  of  the  co-conspirators, 
unhampered  by  said  plan  and  conspiracy,  plaintiff 
would  have  received  at  least  $50,000.00  more  than 
he  did  receive  under  said  contracts  and  said  plaintiff 
sustained  damages  accordingly,  no  part  of  which  has 
been  paid.  The  exact  amount  that  plaintiff  was  dam- 
aged, as  aforesaid,  can  only  be  determined  by  an 
accounting  in  that  defendant  has  refused  all  re- 
quests and  demands  of  plaintiff  for  information  on 
which  plaintiff  could   [218]    determine   and  could 
herein  plead  the  specific  amounts  due  to  plaintiff. 
Plaintiff  is  entitled  by  virtue  of  paragraph  15  of 
the  anti-trust  laws  of  the  United  States  (15  U.S.C. 
Sec.  15)  to  have  such  damages  trebled. 


172       American  Crystal  Sugar  Company  vs, 

XVIII 

By  reason  of  the  foregoing  acts  of  the  defendant 
and  its  said  conspirators,  interstate  commerce  in 
sugar  was  illegally  restrained,  competition  therein 
was  not  only  substantially  lessened  but  was  destroyed, 
the  price  of  sugar  beets  was  illegally  fixed,  and  an 
illegal  monopoly  was  established,  all  in  violation  of 
the  anti-trust  laws  of  the  United  States,  to  the  dam- 
age of  plaintiff  as  aforesaid. 

XIX. 

Plaintiff,  in  order  to  enforce  his  rights  against 
defendant,  employed  the  services  of  attorneys  at 
law  and,  under  the  anti-trust  laws  of  the  United 
States  (15  U.S.C.  Sec.  15),  is  entitled  to  reasonable 
attorneys'  fees,  the  amount  of  which  will  depend 
upon  the  amount  of  work  necessary  to  be  per- 
formed herein  by  said  attorneys. 

XX. 

From  October  10,  1942,  to  June  30,  1946,  the 
statute  of  limitations  applicable  to  the  within  set 
forth  violations  of  the  anti-trust  laws  of  the  United 
States  was  suspended  by  reason  of  the  amendment 
of  16  U.S.C.  Sec.  16,  passed  October  10,  1942,  as 
amended  June  30,  1945  (Acts  of  Congress  October 
10,  1942,  Ch.  589;  56  Stat.  781;  59  Stat.  306;  U.S.C. 
1940  ed..  Sup.  IV,  p.  185 ;  15  U.S.C.A.  1947  Cum.  An. 
P.  P.  Title  15,  Sec.  16,  p.  125),  which  was  in  full 
force  and  effect  between  October  10,  1942,  and  June 
30,  1946. 
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Wherefore,  plaintiff  prays  judgment  against  de- 
fendant as  follows: 

1.  That  defendant  be  required  to  account  to  plain- 
tiff in  connection  with  all  sugar  beets  delivered  by 
plaintiff  to  defendant  [219]  during  the  crop  years 
1939,  1940,  and  1941,  and  for  all  sugar  manufac- 
tured therefrom  and  sold  by  said  defendant. 

2.  That  plaintiff  have  judgment  for  the  sum  found 
to  be  due  him  by  said  accounting  and  that  the  amount 
so  found  due  be  trebled. 

3.  That  plaintiff  have  judgment  against  defendant 
for  $75,000.00,  with  interest  from  August  31,  1941, 
together  with  attorney  fees  in  such  amount  as  the 
court  may  deem  reasonable. 

4.  That  plaintiff  have  judgment  for  his  costs 
herein  involved  and  attorney  fees. 

5.  That  plaintiff  have  judgment  for  such  other 
and  further  relief  as  may  be  fit  and  proper  in  the 
premises. 

WOOD,  CRUMP,  ROGERS, 
ARNDT  &  EVANS, 

/s/  By    STANLEY  M.  ARNDT, 
Attorneys  for  Plaintiff. 

Complaint  amended:  March  2,  1949. 
[Endorsed] :  Filed  Jime  23,  1948.  [220] 
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[Title  of  District  Court  and  Cause  No.  8353.] 

NOTICE  OF  MOTIONS  TO  DISMISS  AND  TO 
STRIKE  FROM  COMPLAINT 

To  Plaintiff  in  the  Above  Entitled  Action  and  to 
Messrs.  Wood,  Crump,  Rogers,  Arndt  &  Evans, 
His  Attorneys  of  Record: 

Please  Take  Notice  that  defendant  above  named 
will,  on  Monday,  September  20,  1948,  at  the  hour 
of  10:00  o'clock  a.m.,  or  as  soon  thereafter  as  coun- 
sel may  be  heard,  move  the  above  entitled  Court,  in 
Court  Room  No.  2  thereof,  in  the  United  States 
Post  Office  and  Court  House  Building,  Los  Angeles, 
California,  the  Honorable  William  C.  Mathes,  Judge 
presiding,  as  follows: 

1.  To  dismiss  the  action  to  the  extent  that  it  as- 
serts [227]  claims  for  damages  arising  out  of  al- 
leged underpayments  for  sugar  beets  delivered  by 
plaintiff  to  defendant  under  contracts  between  said 
parties  for  the  crop  years  1939  and  1940,  upon  the 
ground  that  the  action,  to  said  extent,  accrued  prior 
to  October  3,  1941,  and  is  therefore  barred  by  the 
provisions  of  Section  338  (1)  of  the  California  Code 
of  Civil  Procedure. 

2.  To  strike  from  the  complaint  the  following 
parts  or  portions  thereof : 

(a)  The  following  portion  of  Paragraph  IX,  ap- 
pearing at  page  8,  lines  6  to  9: 

"The  reasonable  prices  for  sugar  beets  for  the 
crop  years  1940  and  1941  were  as  determined  by 
the  Secretary  of  Agriculture  and  set  forth  in 
paragraph  XIV  hereof." 
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(b)  The  whole  of  Paragraph  XIV,  appearing  at 
pages  11  to  12. 

(c)  The  following  portion  of  Paragraph  XVI, 
appearing  at  page  13,  lines  18  to  20: 

"and  in  the  determination  of  reasonable  prices 
by  the  Secretary  of  Agriculture  hereinabove  re- 
ferred to.'^ 

(d)  The  following  portion  of  Paragraph  XVII, 
appearing  at  page  13,  line  32  to  page  14,  line  2: 

**and  not  upon  the  prices  and  the  bases  deter- 
mined by  the  Secretary  of  Agriculture  to  be  fair 
and  reasonable  as  aforesaid;" 

Said  motion  will  be  made  upon  the  ground  that 
the  portions  of  the  complaint  moved  to  be  stricken 
are  immaterial. 

3.  To  strike  from  the  complaint  the  following 
parts  or  portions  thereof :  [228] 

(a)  The  following  portions  of  Paragraph  XVI: 

(1)  Appearing  at  page  13,  lines  13  to  18: 
''Said  contracts  Exhibits  'BV^'  and  'D'  and 
the  contracts  theretofore  entered  into  between 
the  sugar  beet  growers  and  refiners  of  sugar 
beets  in  California  north  of  the  36th  parallel, 
were  drawn  with  the  understanding  that  one- 
half  of  the  net  amount  received  for  the  sugar 
was  to  go  to  the  grower  and  one-half  to  the  re- 
finer and  the  formulas  set  forth  in  said  con- 
tracts" 

(2)  Appearing  at  page  13,  lines  20  to  22 : 
"were  prepared  with  the  purpose  and  intent. 
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as  defendant  well  knew,  of  providing  a  mathe- 
matical formula  that  would  so  divide  the  net 
proceeds  of  the  sugar." 
Said  motion  will  be  made  upon  the  grounds  (a) 
that  to  permit  proof  of  the  above  quoted  portions 
of  Paragraph  XVI  would  be  a  violation  of  the  parol 
evidence  rule,  and  (b)  that  said  allegations  are  im- 
material. 

4.  To  strike  from  the  complaint  the  following  part 
or  portion  thereof,  appearing  at  page  14,  lines  9  to 
23: 

"Plaintiff  is  informed  and  believes  and  upon 
such  information  and  belief  alleges  that  defend- 
ant retained  and  did  not  sell  large  quantities  of 
the  sugar  manufactured  in  the  cropping  season 
1939,  1940  and  1941  and  from  beets  grown  in 
California  [229]  north  of  the  36th  parallel  by 
plaintiff  and  other  growers  and  delivered  to  de- 
fendant, but  retained  the  same  beyond  the  re- 
spective crop  years  and  sold  the  same  subsequent 
to  the  close  of  the  crop  year  1941  at  a  higher 
gross  and  higher  net  price  than  the  sugar  sold 
during  the  respective  crop  years  1939,  1940  and 
1941,  but  that  defendant  did  not  account  to  nor 
pay  to  plaintiff  any  part  or  portion  of  the  higher 
prices  so  secured  but  retained  and  kept  all  of 
said  higher  prices,  despite  the  fact  that  under 
the  understanding  and  agreement  between  the 
parties  and  under  the  fundamental  bases  upon 
which  the  formulas  were  prepared,  plaintiff  was 
entitled  to  receive  one-half  of  the  said  net  in- 
terest." 
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Said  motion  will  be  made  upon  the  ground  that 
the  portion  of  the  complaint  moved  to  be  stricken 
is  immaterial. 

Dated:  August  18,  1948. 

O'MELVENY  &  MYERS, 
PIERCE  WORKS,  and 
JOHN  WHYTE, 

/s/  By   JOHN  WHYTE, 

Attorneys  for  Defendant.    [230] 

MEMORANDUM  OF  POINTS  AND 
AUTHORITIES 

I.    Motion  to  Dismiss — Statute  of  Limitations 

1.  A  motion  to  dismiss  may  be  utilized  to  raise  the 
bar  of  the  statute  of  limitations  whenever  the  com- 
plaint shows  upon  its  face  that  the  cause  of  action 
has  not  been  brought  within  the  statutory  period, 

Wright  V.  Bankers   Service  Corp.    (S.D.  Cal. 

1941)  39  F.  Supp.  980,  983-984; 
Gossard  v.  Gossard  (CCA.  10,  1945),  149  F. 

(2d)  111,  113; 
Berry  v.  Chrysler  Corp.  (CCA.  6,  1945),  150 

F.  (2d)  1002,  1003; 
Sinclair  v.  United  States  Gypsum  Co.  (W.D. 

N.Y.  1948),  75  F.  Supp  439,  442; 
Statler  v.  Babcock   (W.D.  Pa.  1946),  9  Fed. 

Rules  Serv.  86,87-88; 
Wilson  V.  Shores-Mueller  Co.  (N.D.  Iowa  1941), 

40  F.  Supp.  729,  731; 
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even  though  the  defendant  seeks  to  dismiss  the  ac- 
tion only  to  the  extent  that  it  asserts  claims  for  dam- 
ages accruing  prior  to  a  certain  date. 

Abram  v,  San  Joaquin  Cotton  Oil  Co.  (S.D.  Cal. 

1942),  46  F.  Supp.  969,  971,  974-975. 
Grospian  v.  Pan  American  Refining  Corp.  (S.D. 
Texas  1947),  6  F.R.D.  453,  454-455. 

2.  In  civil  suits  for  treble  damages  under  the  fed- 
eral anti-trust  laws  (15  U.S.C.A.  Sec.  15),  the  ap- 
plicable statute  of  limitations  is  that  of  the  state  in 
which  the  action  is  brought.  [231] 

Chattanooga  Foundry  and  Pipe  Works  v.  City 
of  Atlanta  (1906),  203  U.S.  390,  397. 

Northern  Kentucky  Tel.  Co.  v.  Southern  Bell 
T.  &  T.  Co.  (CCA.  6,  1934),  73  F.  (2d)  333, 
334,  cert,  denied  (1935)  294  U.S.  719. 

Bluefields  S.  S.  Co.  v.  United  Fruit  Co.  (CCA. 
3, 1917),  243  F.  1,  20,  writ  of  error  dismissed 
(1919)  248  U.S.  595. 

Glenn  Coal  Co.  v.  Dickinson  Fuel  Co.  (CCA.  4, 
1934),  72  F.  (2d)  885,  890. 

3.  The  applicable  statute  of  limitations  in  Cali- 
fornia appears  to  be  the  three  year  period  of  limita- 
tions prescribed  by  Section  338  (1)  of  the  Code  of 
Civil  Procedure  for  "an  action  upon  a  liability 
created  by  statute,  other  than  a  penalty  or  for- 
feiture. ' ' 

See  Foster  &  Kleiser  Co.  v.  Special  Site  Sign 
Co.  (CCA.  9,  1936),  85  F.  (2d)  742,  750-753, 
cert,  denied  (1937)  299  U.S.  613. 

Cf.  Hansen  Packing  Co.  v.  Swift  &  Co.  (S.D. 
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N.Y.  1939),  27  F.  Siipp.  364  (action  for  treble 
damages  under  federal  anti-trust  laws  is  ''a 
liability  created  by  statute"  and  falls  within 
the  Montana  statute  of  limitations  requiring 
that  "an  action  upon  a  liability  created  by 
statute,  other  than  a  penalty  or  forfeiture" 
be  brought  within  two  years). 
Cf.  Momand  v.  Universal  Film  Exchange  (D.C. 
Mass.  1942),  43  F.  Supp.  996  (action  for 
treble  damages  under  Section  4  of  the  Clay- 
ton Act  governed  [232]  by  Oklahoma  statute 
prescribing  a  three  year  period  of  limitations 
for  an  action  upon  a  "liability  created  by 
statute"  other  than  a  "penalty"  or  "for- 
feiture"). 

4.  The  complaint  was  filed  on  June  23,  1948. 
Therefore,  assuming,  without  in  any  way  conceding, 
that  the  Acts  of  Congress  referred  to  in  Paragraph 
XX  thereof  as  suspending  the  statutes  of  limitations 
relating  to  violations  of  the  anti-trust  laws  from 
October  10,  1942,  to  June  30,  1946,  are  applicable 
to  private  actions  for  treble  damages  thereunder,  the 
three  year  period  of  limitations  provided  for  in  Sec- 
tion 338  (1)  of  the  California  Code  of  Civil  Pro- 
cedure would  commence  to  run  on  October  3,  1941, 
and  Plaintiff's  cause  of  action  would  be  barred  to 
the  extent  that  it  accrued  prior  to  that  date. 

5.  In  a  civil  action  for  damages  allegedly  sus- 
tained because  of  a  conspiracy  in  restraint  of  trade, 
the  right  of  recovery  is  not  based  upon  the  conspir- 
acy but  upon  the  injuries  resulting  therefrom ;  hence. 
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the  cause  of  action  arises  when  the  damage  occurs 
and  the  statute  of  limitations  begins  to  run  at  that 
time. 

Foster  &  Kleiser  Co.  v.  Special  Site  Sign  Co. 

(supra)  at  pages  750-751. 
Bluefields  S.  S.  Co.  v.  United  Fruit  Co.  (supra) 

at  page  20. 
Momand  v.   Paramount  Pictures  Distributing 
Co.  (D.C.  Mass.  1941),  36  F.  Supp.  568,  570. 

6.  The  gist  of  the  action  set  forth  in  the  complaint 
[233]  is  to  recover  damages  arising  out  of  alleged 
underpayments  for  sugar  beets  delivered  by  plain- 
tiff grower  to  defendant  processor  during  the  crop 
years  1939,  1940  and  1941  under  the  defendant's 
standard  form  contracts  separately  covering  each  of 
said  crop  years.  (Complaint,  Pars.  XV  and  XVII.) 
A  crop  year  commences  on  August  1st  of  any  par- 
ticular year  and  continues  until  July  31st  of  the 
succeeding  calendar  year.  (Complaint,  Par.  III.) 
Thus,  the  crop  year  1939,  for  example,  began  on 
August  1,  1939,  and  ended  on  July  31,  1940. 

Copies  of  the  above  mentioned  contracts  for  the 
crop  years  1939,  1940  and  1941  are  attached  to  the 
complaint  as  Exhibits  ''B",  '^C"  and  ''D",  respec- 
tively. Each  of  them  provides  in  Paragraph  5 
thereof  for  partial  monthly  settlements  for  beets  de- 
livered by  the  grower  during  the  preceding  month 
and  for  final  settlement  for  all  beets  delivered  under 
the  contract  not  later  than  August  31st  of  the  fol- 
lowing calendar  year.  Consequently,  under  the  terms 
of  said  contracts,  plaintiff  was  unable  to  ascertain 
with  certainty  whether  or  not  he  had  been  damaged, 
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i.e.,  under  paid,  for  one  or  more  of  the  crop  years 
1939,  1940  or  1941,  until  the  final  settlement  for  beets 
delivered  during  each  of  said  years  had  been  made 
on  August  31, 1940,  August  31, 1941,  and  August  31, 
1942,  respectively.  For  this  reason,  in  so  far  as  plain- 
tiff is  asserting  any  claims  for  damages  resulting 
from  an  alleged  underpajrment  for  beets  delivered 
by  him  to  defendant  under  the  1939  and  1940  crop 
year  contracts,  to  this  extent  his  cause  of  action 
accrued  partly  on  August  31,  1940,  and  partly  on 
August  31,  1941,  or  prior  to  the  cut-off  date  of  Octo- 
ber 3,  1941,  and  is  therefore  barred  by  the  statute 
of  limitations.  [234] 

7.  In  this  connection  see  particularly 

Kentucky-Tennessee  Light  &  Power  Co.  v.  Nash- 
ville Coal  Co.  (W.D.  Ky.  1941),  37  F.  Supp. 
728: 
''This  action  is  not  based  upon  the  making  of 
the  contracts.  It  is  based  upon  commissions  paid 
to  Fitch  upon  coal  purchased  by  the  plaintiff 
from  the  Coal  Company.  The  payment  of  the 
commission  is  the  gist  of  the  action.  The  pre- 
existing contracts  may  be  the  basis  for  the  pur- 
chase by  the  plaintiff  of  coal  from  the  Coal  Com- 
pany as  it  becomes  necessary  for  such  coal  to 
be  purchased,  but  it  is  the  actual  purchase  of 
the  coal  at  a  definite  price  and  the  payment  of 
the  commission  to  the  buyer's  agent  upon  that 

purchase  that  creates  the  liability."  (at  p.  736) 

***** 

"Defendants    also    contend    that   the    action 
should  be  disnaissed  because  it  is  barred  by  the 
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five-year  statute  of  limitations  as  set  out  in  Sec- 
tion 2515  of  Carroll's  Kentucky  Statutes.  This 
proceeds  upon  the  theory  that  the  cause  of  ac- 
tion arises  out  of  the  alleged  inducing  and  pro- 
curement of  the  execution  of  the  coal  purchase 
contract  in  March,  1933,  which  is  more  than 
five  years  before  this  action  was  filed.  This 
again  fails  to  recognize  the  essential  nature  of 
the  present  suit.  As  stated  in  the  preceding  para- 
graph the  cause  of  action  arises  out  of  the  pay- 
ment of  commissions  subsequent  to  June  19, 
1936,  [235]  the  effective  date  of  the  Robinson- 
Patman  Act.  Such  payments  of  commissions 
were  not  illegal  before  that  time  and  no  cause 
of  action  for  treble  damages  by  reason  thereof 
existed  under  the  Clayton  Act  until  that  date." 
(at  p.  738.) 

II.    Motion  to  Strike 

A.  Determinations  of  the  Secretary  of  Agricul- 
ture. 

8.  The  determination  of  a  reasonable  price  for 
sugar  beets  by  the  Secretary  of  Agriculture  is 
merely  a  condition  precedent  to  his  making  pay- 
ments under  the  Sugar  Act. 

Plaintiff  lays  stress  upon  the  determination  by  the 
Secretary  of  Agriculture  of  a  fair  and  reasonable 
price  for  sugar  beets  under  the  Sugar  Act  as  being 
controlling  and  absolute.  Recourse  to  the  Act,  how- 
ever, (7  U.S.C.A.  Sec.  1100,  et  seq.,  particularly  Sec. 
1131  and  subsec.  (c)  (2)  thereof),  reveals  that  such 
determination  by  the  Secretary  is  merely  a  condition 
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precedent  to  the  payment  by  hini  of  benefits  to  cer- 
tain producers  and  processors  of  sugar  beets.  Other 
conditions,  for  instance,  are  no  child  labor,  propor- 
tionate share  production  and  proper  wage  standards. 
Such  being  the  case,  we  have  moved  to  strike  all 
allegations  regarding  the  Secretary's  determination 
as  immaterial,  ])oth  for  the  above  reason  and  for  the 
further  reason  that  here  we  are  dealing  with  duly 
executed  contracts  providing  their  own  contract 
price. 

Indeed,  if  we  follow  plaintiff's  thesis  to  its  logical 
conclusion,  he  himself  has  supplied  a  further  ground 
of  immateriality  in  this  regard.  The  complaint  al- 
leges in  Paragraph  XIY  thereof,  on  information 
and  belief,  that  this  defendant  received  payments 
under  the  Act.  If  we  assimie  this  statement  to  be 
true,  [236]  plaintiff  is  met  with  the  provisions  of 
Sec.  306  of  the  Act  (7  U.S.C.A.  Sec.  1136),  which 
provide  that  the  facts  constituting  the  basis  of  any 
payment  made  (among  which  bases  are,  of  course, 
the  determination  that  the  prices  paid  by  the  pro- 
cessors were  reasonable)  shall  be  re^dewable  only 
by  the  Secretary,  and  his  determinations  with  re- 
spect thereto  shall  be  final  and  conclusive. 

It  follows  that,  on  plaintiff's  own  theory  of  the 
case,  he  may  not  attack  the  reasonableness  of  de- 
fendant's prices  paid  for  beets  during  the  years 
1939,  1940  and  1941  unless  and  until  he  has  ex- 
hausted such  administrative  remedies  before  the 
Secretary  as  are  reserved  to  him  by  the  Act. 

B.  Understanding  with  which  contracts  were 
drawn. 
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9.  To  permit  proof  of  the  allegations  of  Para- 
graph XVI  that  the  contracts  between  the  parties 
for  the  crop  years  1939, 1940  and  1941  'Svere  drawn 
with  the  understanding  that  one-half  of  the  net 
amount  received  for  the  sugar  was  to  go  to  the 
grower  and  one-half  to  the  refiner"  and  that  ''the 
formulas  set  forth  in  said  contracts  *  *  *  were  pre- 
pared with  the  purpose  and  intent  *  *  *  of  provid- 
ing a  mathematical  formula  that  would  so  divide  the 
sugar,"  when  the  contracts  themselves  contain  noth- 
ing to  this  effect,  would  be  a  flagrant  violation  of  the 
parol  evidence  rule. 

The  execution  of  a  written  contract  supersedes  all 
the  negotiations  or  stipulations  concerning  its  mat- 
ters which  preceded  or  accompanied  its  execution 
when  there  is  no  ambiguity  therein  and  no  fraud  or 
mistake  is  alleged  or  proved. 

California  Civil  Code,  Section  1625. 
California  Code  of  Civil  Procedure,   Section 

1856.  [237] 
Alameda  County  Title  Ins.  Co.  v.  Panella  (1933), 

218  Cal.  510,  513-514. 
San  Francisco  Milling  Co.  v.  Frye  &  Co.  (1934), 

2  Cal.  App.  (2d)  563,  566. 
Thomson  v.  Langton  (1920,  45  Cal.  App.  415, 

416. 
Thoroman  v.  David  (1926),  199  Cal.  386,  389- 

390. 
United  Iron  Works  v.  Outer  Harbor  Dock,  etc., 
Co.  (1914),  168  Cal.  81,  84-85. 

In  any  event  the  fact  that  the  schedules  of  pay- 
ment for  beets  set  forth  in  the  contracts  were  pre- 
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pared  with  the  intention  of  dividing  the  net  return 
received  for  the  sugar  equally  between  the  grower 
and  the  processor  is  wholly  immaterial. 

C.     Interpretation  of  contracts. 

10.  The  question  presented  by  the  motion  to  strike 
that  portion  of  Paragraph  XVII  of  the  complaint 
appearing  at  page  14,  lines  9  to  23  depends  upon 
a  construction  of  the  form  contracts  between  the 
parties  for  the  crop  years  1939, 1940  and  1941,  which 
are  attached  to  the  complaint  as  Exhibits  **B",  "C* 
and  *'D",  respectively.  The  question  is  this:  "Was  de- 
fendant obligated  to  pay  plaintiff  for  beets  purchased 
by  it  from  plaintiff  during  a  particular  crop  year 
upon  the  basis  of  the  sales  of  sugar  manufactured 
from  those  particular  beets,  or  upon  the  basis  of 
sugar  sold  during  such  crop  year  irrespective  of 
when  the  beets  going  to  make  up  such  sugar  were 
raised  ? 

11.  Defendant  was  obligated  under  the  contracts 
involved  [238]  to  pay  plaintiff  upon  the  basis  of 
sugar  sold  during  a  particular  crop  year  irrespec- 
tive of  when  the  beets  going  to  make  up  the  same 
were  raised. 

In  this  regard  the  contracts  provide  that  the  price 
per  ton  for  beets  delivered  "hereimder"  shall  be 
determined  upon  the  average  net  returns  received 
"for  sugar  manufactured  at  beet  sugar  factories  lo- 
cated in  California  north  of  the  36th  parallel,  and 
sold  during  the  period  of  twelve  months  commenc- 
ing August  1"  of  the  crop  year  involved,  and  based 
upon  the  sugar  content,  etc.  In  view  of  this  language, 
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plaintiff's  position  that  he  should  be  paid  on  the 
basis  of  returns  from  the  sugar  manufactured  from 
the  beets  delivered  during  the  crop  years  1939,  1940 
and  1941,  which  said  sugar  he  alleges,  on  information 
and  belief,  was  sold  after  the  close  of  the  crop  year 
1941  at  a  higher  net  price  than  the  sugar  sold  dur- 
ing said  three  crop  years,  is  clearly  untenable.  The 
terms  of  the  contract  are  plain — the  test  is  average 
net  returns  from  (a)  sugar  manufactured  at  beet 
sugar  factories  located  in  California  north  of  the 
36th  parallel,  (b)  and  sold  during  the  twelve  months' 
period  specified.  It  is  submitted  that  to  hold  other- 
wise would  be  to  rewrite  the  contract  of  the  parties. 
It  is  therefore  respectfully  urged  that  for  the  rea- 
sons hereinabove  set  forth,  the  motions  presented 
herewith  should  be  granted. 
Respectfully  submitted, 

O'MELVENY  &  MYERS, 

PIERCE  WORKS  and 

JOHN  WHYTE, 
/s/  By   JOHN  WHYTE, 

Attorneys  for  Defendant. 

Acknowledgment  of  Service  attached. 
[Endorsed] :  Filed  August  18,  1948.  [239] 


[Title  of  District  Court  and  Cause— No.  8353.] 

AMENDMENT   TO   COMPLAINT 

Now  comes  plaintiff,  and,  pursuant  to  Rule  15-A 
of  the  Rules  of  Civil  Procedure,  amends  his  com- 
plaint on  file  herein  as  a  matter  of  correction,  by 
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adding  thereto  a  new  paragraph  to  be  numbered 
XXI,  as  follows: 

XXI. 
During  the  period  that  plaintiff  farmed  the  land 
described  in  the  contracts  Exhibits  B,  C  and  D,  de- 
fendant was  the  owner  of  said  land  and  the  plaintiff 
was  a  share  tenant  or  share  cropper  of  defendant, 
farming  said  land,  and  during  all  of  said  period,  as 
defendant  well  knew,  plaintiff  trusted  and  relied 
upon  and  had  implicit  confidence  in  defendant.  De- 
fendant owed  a  duty  to  plaintiff  at  all  times  during 
said  period  to  disclose  to  plaintiff  the  existence  of 
the  conspiracy  hereinabove  set  forth  but  defendant 
did  not  do  so  but  concealed  the  existence  of  said  con- 
spiracy from  plaintiff  and  did  not  reveal  same  to 
plaintiff.  Plaintiff  knew  nothing  of  said  conspiracy 
[241]  until  he  read  a  news  story  in  a  Stockton,  Cali- 
fornia newspaper  on  May  10,  1948,  reporting,  as  a 
news  item,  the  decision  of  the  Supreme  Court  of  the 
United  States  in  Mandeville  Island  Farms,  Inc.  and 
R.  C.  Zuckerman  against  defendant  herein.  The  ac- 
tion of  said  Supreme  Court  was  in  a  case  that  arose 
in  this  court  and  which  is  numbered  herein  4643  B.H. 
Following  the  reading  of  said  news  story,  plaintiff 
caused  an  investigation  to  be  made  and  as  a  result 
of  this  investigation  this  action  resulted.  At  no  time 
prior  to  May  10,  1948  did  it  know  or  suspect  said 
conspiracy  and  at  no  time  prior  to  May  10,  1948  did 
he  have  any  knowledge  thereof  or  did  he  have  any 
knowledge  that  he  was  not  paid  the  amount  he  would 
have  received  had  there  been  no  conspiracy.  The 
filing  of  the  action  herein  was  the  first  demand  by 
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plaintiff  for  payment  of  the  amount  to  which  he 
would  have  been  entitled  to  receive  were  it  not  for 
said  conspiracy. 

Wherefore,  plaintiff  prays  relief  as  by  complaint 
sought. 

WOOD,  CRUMP,  ROGERS, 
ARNDT  &  EVANS, 
/s/  By   STANLEY  M.  ARNDT, 
Attorneys  for  Plaintiff. 

Affidavit  of  Service  by  Mail  attached. 

[Endorsed] :  Filed  Sept.  8,  1948.  [242] 


[Title  of  District  Court  and  Cause  No.  8353.] 

MEMORANDUM 

Motion  to  dismiss  the  action  to  the  extent  that  it 
asserts  claims  for  damages  arising  out  of  alleged 
underpayments  for  sugar  beets  delivered  by  plain- 
tiff to  defendant  under  contracts  between  said 
parties  for  the  crop  years  1939  and  1940,  upon  the 
ground  that  the  action,  to  said  extent,  accrued  prior 
to  October  3,  1941,  is  granted. 

Motion  to  strike  is  denied. 

Defendant  is  granted  twenty  days  to  answer. 

Dated:  This  22nd  day  of  November,  1948. 

/s/  BEN  HARRISON, 
Judge. 

[Endorsed]  :  Filed  Nov.  22,  1948.  [244] 
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ANSWER 

Defendant  for  answer  to  the  complaint  herein 
and  to  the  claim  or  claims  therein  set  forth  and  not 
heretofore  dismissed  by  the  above  entitled  Court,  ad- 
mits, denies  and  alleges  as  follows: 

First  Defense 

1.  Alleges  that  said  complaint  fails  to  state  a 
claim  upon  which  relief  can  be  granted. 

Second  Defense 

2.  Denies  each  and  every  allegation  contained  in 
said  complaint,  except  the  following:  [245] 

(a)  Admits  diversity  of  citizenship  as  between 
plaintiff  and  defendants  and  each  of  them  and  that 
said  action  is  brought  under  the  antitrust  laws 
against  a  defendant  found  within  the  Southern  Dis- 
trict of  California  and  having  an  agent  therein. 

(b)  Admits  the  allegations  contained  in  Para- 
graphs II,  III  and  IV  of  said  complaint. 

(c)  Admits  the  allegations  of  Paragraph  V  com- 
mencing at  line  28  of  page  2  of  said  complaint  and 
ending  at  line  6  of  page  3  thereof.  Admits  that  the 
United  States  Government  rationed  the  use  of  sugar 
in  the  United  States. 

(d)  Admits  the  allegations  contained  in  subpara- 
graph (a)  of  Paragraph  VI. 

(e)  Admits  that  the  principal  market  available 
to  sugar  beet  growers  in  California  north  of  the 
36th  parallel  during  the  period  1938-1942  con- 
sisted of  three  sugar  manufacturers,  of  which  de- 
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f  endant  was  one ;  and  alleges  that  it  is  without  knowl- 
edge or  information  sufficient  to  form  a  belief  as  to 
whether  any  of  such  growers  could  or  could  not 
have  sold  their  beets  at  a  profit  to  any  other  manu- 
facturer. 

(f)  Admits  the  allegations  contained  in  subpara- 
graphs (c)  and  (d)  of  said  Paragraph  VI. 

(g)  Admits  that  this  defendant  had  sugar  beet 
seeds  available  during  said  period  for  growers  who 
contracted  with  it  under  form  contracts  of  the  type 
referred  to  in  the  next  succeeding  [246]  subpara- 
graph (h)  of  this  Paragraph  5 ;  admits  that  it  is  its 
understanding  that  the  other  manufacturers  re- 
ferred to  in  Paragraph  VI  of  said  first  count  like- 
wise had  such  seeds  available;  alleges  that  it  is 
without  knowledge  or  information  sufficient  to  form 
a  belief  as  to  whether  seeds  were  available  from 
other  sources. 

(h)  Admits  the  authenticity  of  the  form  and  con- 
tents of  that  certain  contract,  a  copy  of  which  is 
annexed  to  said  complaint  and  marked  Exhibit  D; 
and  admits  and  alleges  that  said  contract  was  in  use 
and  was  duly  executed  and  duly  performed  accord- 
ing to  its  terms  during  and  with  relation  to  the  par- 
ticular crop  year,  to  wit,  1941,  specified  therein  by 
this  defendant  and  by  any  and  all  growers  contract- 
ing with  this  defendant  during  such  crop  year,  in- 
cluding plaintiff  herein. 

(i)  Admits  the  allegations  contained  in  Para- 
graph X. 

(j)  Admits  that  the  then  Secretary  of  Agricul- 
ture, after  due  investigation,  notice  and  hearing  to, 
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among  others,  this  defendant,  did,  on  or  about  De- 
cember 2,  1940,  promulgate  and  cause  to  be  there- 
after duly  published  in  the  Federal  Register  the 
matter  quoted  in  Paragraph  XIV  of  said  complaint 
commencing  at  page  11  thereof,  line  19  and  ending  at 
page  12  thereof,  line  13;  and  that  the  same  was  not 
subsequently  appealed  from,  modified,  abrogated  or 
withdrawn. 

(k)  Admits  the  allegations  contained  in  Para- 
graph XV. 

(1)  Admits  and  alleges  that  payments  made  to 
plaintiff  [247]  for  the  crop  year  1941  were  made  in 
manner  and  form  as  provided  in  Exhibit  D  annexed 
to  said  complaint. 

(m)  Alleges  that  the  net  sales  return  secured 
from  sugar  sold  by  defendant  from  its  Clarksburg, 
California,  factory,  as  compared  with  the  average 
secured  by  all  manufacturers  of  sugar  north  of  the 
36th  parallel  for  the  crop  year  1941,  per  100  pounds, 
was  as  follows: 

Clarksburg  Average 

1941  $3,970  $3,950 

Defendant  further  alleges  in  this  connection  that  it 
does  not  know,  and  that  it  never  has  known,  the  in- 
dividual net  returns  from  sugar  sales  by  the  two 
manufacturers  of  beet  sugar,  other  than  itself,  and 
having  factories  north  of  the  36th  parallel. 

(n)  Admits  that  plaintiff  has  employed  the  serv- 
ices of  attorneys  at  law  for  the  purpose  of  bringing 
this  action. 
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Third  Defense 

3.  On  or  about  August  31,  1942,  an  account  in 
writing  was  stated  by  and  between  defendant  and 
plaintiff  wherein  and  whereby  defendant  accounted 
in  full  to  said  plaintiff  for  any  and  all  sugar  beets 
sold  and  delivered  by  the  latter  to  defendant  during 
the  crop  year  1941  and  paid  to  said  defendant  for 
said  beets  the  sum  of  $27,080.00,  being  the  sum  found 
and  stated  to  be  due  in  and  by  such  accounting.  Said 
sum  was  then  and  there  accepted  by  said  plaintiff 
in  full  satisfaction  and  payment  and  in  final  settle- 
ment of  any  and  all  amounts  payable  for  said  beets. 

Fourth  Defense 

4.  Plaintiff  entered  into,  executed  and  performed 
that  certain  standard  form  contract  with  defendant, 
a  copy  of  which  is  annexed  to  said  complaint  and 
marked  Exhibit  D,  of  its  own  free  will  and  volition 
and  with  full  knowledge  of  each  and  all  of  the  terms 
and  contents  of  said  contract. 

Fifth  Defense 

5.  Any  and  all  claims,  demands  or  causes  of  ac- 
tion attempted  to  be  set  forth  in  said  complaint  and 
as  well  any  and  all  parts  or  portions  of  any  of  said 
claims,  demands  or  causes  of  action,  which  accrued 
more  than  four  years  prior  to  the  date  of  the  com- 
mencement of  this  action,  are  barred  (a)  by  the  pro- 
visions of  subdivision  1  of  Section  337  of  the  Code 
of  Civil  Procedure  of  California  or  (b)  by  the  pro- 
visions of  Section  343  of  said  code. 

Sixth  Defense 

6.  Any  and  all  claims,  demands  or  causes  of  ac- 
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tion  attempted  to  be  set  forth  in  said  complaint  and 
as  well  any  and  all  parts  or  portions  of  any  of  said 
claims,  demands  or  causes  of  action,  which  accrued 
more  than  three  years  prior  to  the  date  of  the  com- 
mencement of  this  action,  are  barred  (a)  by  the 
provisions  of  subdivision  1  of  Section  338  of  the 
Code  of  Civil  Procedure  of  California  or  (b)  by  the 
provisions  of  subdivision  4  of  said  Section  338  of 
said  code. 

Seventh  Defense 

7.  Any  and  all  claims,  demands  or  causes  of  ac- 
tion attempted  to  be  set  forth  in  said  complaint  and 
as  well  any  [249]  and  all  parts  or  portions  of  any 
of  said  claims,  demands  or  causes  of  action,  which 
accrued  more  than  two  years  prior  to  the  date  of 
the  commencement  of  this  action,  are  barred  by  the 
provisions  of  subdivision  1  of  Section  339  of  the  Code 
of  Civil  Procedure  of  California. 

Eighth  Defense 

8.  Any  and  all  claims,  demands  or  causes  of  ac- 
tion attempted  to  be  set  forth  in  said  complaint  and 
as  well  any  and  all  parts  or  portions  of  any  of  said 
claims,  demands  or  causes  of  action,  which  accrued 
more  than  one  year  prior  to  the  date  of  the  com- 
mencement of  this  action,  are  barred  by  the  pro- 
visions of  subdivision  1  of  Section  340  of  the  Code 
of  Civil  Procedure  of  California. 

Wherefore,  this  defendant  prays  that  plaintiff 
take  nothing  by  his  said  complaint  herein ;  that  this 
Court  determine,  either  in  the  event  of  recovery  by 
plaintiff  or  otherwise,  whether  this  defendant  is  en- 
titled to  any  credits,  offsets  or  payments  under  and 
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by  virtue  of  the  above  mentioned  contract,  Exhibit 
D;  and,  if  so,  that  judgment  be  entered  in  accord- 
ance with  said  determination. 

O'MELVENY  &  MYERS, 
PIERCE  WORKS, 
JOHN  WHYTE, 
/s/  By   PIERCE  WORKS, 

Attorneys  for  Defendant. 

Acknowledgment  of  Service  attached. 

[Endorsed] :   Filed  December  10,  1948.  [250] 


[Title  of  District  Court  and  Cause— No.  8353.] 

AMENDMENT  TO   COMPLAINT 

Now  comes  plaintiff  and  leave  of  court  having 
been  obtained,  amends  his  complaint  herein  as  fol- 
lows: 

I. 

Amends  paragraph  XVII  to  read  as  follows: 

(A)  That  portion  of  California  north  of  the  36th 
parallel  is,  in  this  paragraph,  referred  to  as  '*  north- 
ern California".  That  portion  of  California  south 
of  the  36th  parallel  is  herein  referred  to  as  ^*  south- 
ern California." 

(B)  The  general  method  of  paying  for  sugar 
beets  in  the  United  States  was  at  all  times  herein 
involved  a  method  commonly  known  and  referred 
to  by  growers  and  manufacturers  and  by  Govern- 
ment officials  in  the  beet  sugar  industry  as  ^' the  50- 
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50  method."  Under  this  method  the  grower  received 
50%  of  the  sales  price  of  the  sugar  and  sugar  by- 
products manufactured  by  the  manufacturer  from 
the  sugar  [252]  beets  and  the  manufacturer  received 
the  other  50%.  The  fair  market  price  of  beets  during 
the  cropping  seasons  herein  involved  in  the  United 
States  was  at  least  that  price  which  would  pay  to  the 
grower  one-half  of  the  amount  received  by  the  manu- 
facturer of  the  sugar  from  the  beets  of  that  grower 
for  the  sugar  and  sugar  by-products  produced  from 
said  beets  by  the  manufacturer.  In  such  a  pricing, 
the  grower  was  entitled  to  receive  at  least  one-half  of 
the  amount  so  received  by  the  manufacturer,  regard- 
less of  when  the  sugar  produced  from  said  beets  was 
sold  and  regardless  of  whether  the  sugar  produced 
from  beets  delivered  in  one  crop  year  was  sold  in  that 
crop  year  or  at  or  during  the  next  crop  year,  and  if 
the  sugar  produced  from  beets  in  one  crop  year  was 
sold  in  the  next  crop  year  at  a  higher  price,  then 
the  grower  was  entitled  to  receive  at  least  one-half 
of  the  said  higher  price. 

(C)  Plaintiff  is  informed  and  believes  and  upon 
such  information  and  belief  alleges  that  the  conspir- 
acy above  referred  to  was  a  part  of  a  conspiracy  to 
restrain  interstate  commerce  in  the  sugar  beets  en- 
tered into  by  defendant  and  all  other  sugar  beets 
manufacturers  with  plants  in  California  and  with 
other  sugar  beet  manufacturers  with  plants  in  vari- 
ous parts  of  the  United  States  outside  of  California 
whereby  the  manufacturers  of  sugar  from  sugar 
beets  in  various  beet-producing  areas  of  the  United 
States  (of  which  northern  California  was  one  and 
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southern  California  was  another)  agreed  between 
themselves  that  in  each  area  the  said  manufacturers 
would  fix  the  price  to  be  paid  the  growers  in  each 
area  and  would  pay  such  growers  only  a  price  de- 
termined by  the  average  return  of  all  manufacturers 
of  sugar  from  sugar  beets  in  each  area ;  as  a  part  of 
said  general  conspiracy,  the  above  conspiracy  as  to 
northern  California  was  entered  into;  as  part  of 
said  general  conspiracy,  defendant  and  all  manufac- 
turers of  sugar  beets  in  southern  California  adopted 
and  used  during  said  cropping  seasons  a  method  of 
paying  growers  based  only  on  the  average  returns 
of  all  manufacturers  of  sugar  beets  in  said  area ;  and 
as  part  of  said  [253]  general  conspiracy  defendant, 
in  various  other  beet  producing  areas  outside  of 
California  (unknown  to  plaintiff  but  particularly 
within  defendant's  knowledge)  made  payments  to 
the  growers  therein  during  said  periods,  based  solely 
on  a  price  determined  by  the  average  return  of  sugar 
sales  of  all  manufacturers  in  each  of  said  areas. 

(D)  Certain  of  the  beets  produced  by  plaintiff,  as 
aforesaid,  and  delivered  to  defendant,  were  by  de- 
fendant shipped  to  defendant's  sugar  factory  in 
southern  California,  located  at  Oxnard,  where  said 
beets  were  manufactured  into  sugar  by  defendant. 
The  amount  of  beets  so  shipped  is  particularly  vdthin 
the  knowledge  of  defendant.  Said  beets,  when  they 
reached  the  said  southern  California  factory  of  de- 
fendant at  Oxnard,  were  mingled  with  beets  raised 
by  various  southern  California  growers  and  manu- 
factured into  sugar  and  it  was,  and  at  all  times  it 
has  been,  impossible  to  differentiate  the  sugar  manu- 
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factured  from  plaintiff's  beets  from  that  manufac- 
tured from  beets  grown  in  southern  California. 

(E)  During  the  crop  years  1939,  1940  and  1941, 
there  were  four  manufacturers  that  operated  sugar 
beet  refineries  in  southern  California.  Defendant  is 
one  of  these  four.  Plaintiff  is  informed  and  believes 
and  upon  such  information  and  belief  alleges  that 
said  four  manufacturers,  including  defendant,  had, 
as  a  part  of  the  general  conspiracy  above  referred 
to,  entered  into  a  conspiracy  in  restraint  of  trade 
covering  southern  California,  in  the  same  manner 
as  defendant  and  the  other  manufacturers  of  sugar 
in  northern  California  had  entered  into  a  conspiracy 
regarding  sugar  beets  and  the  manufacture  thereof 
into  sugar  in  northern  California.  Plaintiff  is  in- 
formed and  believes  and  upon  such  information  and 
belief  alleges  that  during  said  cropping  years,  said 
defendants  and  the  other  three  manufacturers  of 
sugar  beets  in  southern  California  had,  pursuant  to 
said  conspiracy,  fijced  and  agreed  upon  prices  to  be 
paid  growers  of  sugar  beets  manufactured  into 
sugar  [254]  in  their  various  southern  California  fac- 
tories, which  said  price  was  the  price  determined 
upon  the  average  net  returns  from  the  sale  of  the 
sugar  of  all  the  sugar  manufacturers  having  fac- 
tories in  southern  California,  regardless  of  the  re- 
turn of  any  individual  manufacturer. 

(F)  Plaintiff  is  informed  and  believes  and  upon 
such  information  and  belief  alleges  that  in  determin- 
ing the  average  net  price  to  be  paid  growers  of  sugar 
beets  grown  in  northern  California,  the  accoimtants 
who  determined  the  same,  pursuant  to  said  growers' 
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contracts,  hereinabove  referred  to,  did  not  include 
therein  the  returns  from  the  sugar  produced  from 
beets  grown  in  northern  California  and  delivered  to 
defendant  by  plaintiff  and  other  growers  in  the  1939, 
1940  and  1941  cropping  seasons  but  manufactured 
into  sugar  at  the  Oxnard  plant  of  defendant.  Plain- 
tiff is  informed  and  believes  and  upon  such  informa- 
tion and  belief  alleges  that  plaintiff  and  the  other 
growers  of  sugar  beets  in  California  north  of  the 
36th  parallel,  whose  beets  were  delivered  to  defend- 
ant but  were  manufactured  by  defendant  into  sugar 
at  its  Oxnard  plant,  received  no  portion  of  the  sales 
return  from  the  sugar  produced  from  said  beets. 
Plaintiff  is  informed  and  believes  and  upon  such 
information  and  belief  alleges  that  in  determining 
the  average  net  returns  paid  growers  of  sugar  beets 
raised  in  southern  California  during  the  cropping 
years  1939,  1940  and  1941,  the  accountants  who  de- 
termined the  same  included  therein  the  returns  from 
sugar  produced  by  defendant  in  southern  California 
from  beets  grown  in  northern  California  by  plain- 
tiff and  other  growers  and  delivered  to  defendant. 
Plaintiff*  is  informed  and  believes  and  upon  such  in- 
formation and  belief  alleges  that  the  prices  paid 
gi'owers  of  sugar  beets  in  southern  California  during 
said  cropping  years  were  determined  by  defendant 
and  other  manufacturers  of  sugar  from  sugar  beets 
in  southern  California  by  using  the  average  net  re- 
turn secured  by  the  southern  California  manufac- 
turers of  sugar  from  sugar  beets,  including  [255]  de- 
fendant, from  the  sale  of  sugar  produced  at  the 
southern  California  plants  of  said  manufacturers, 
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including  defendant,  from  sugar  beets  refined  at  said 
southern  California  plants,  regardless  of  where  said 
sugar  beets  were  produced,  including  sugar  beets 
produced  in  northern  California  by  plainti:ff  and 
other  growers  of  sugar  beets  in  northern  California 
and  shipped  by  defendant  to  its  southern  California 
plant. 

(G)  Plaintiff  is  informed  and  believes  and  upon 
such  information  and  belief  alleges  that  the  average 
net  return  from  sugar  manufactured  in  southern 
California  during  the  cropping  years  1939,  1940  and 
1941  were  greater  than  the  average  net  return  from 
sugar  manufactured  during  the  same  cropping  years 
in  northern  California ;  that  as  a  result  of  the  method 
of  accounting  used  by  defendant  and  the  accountants 
who  determined  the  average  net  return  in  northern 
California  and  the  accountants  who  determined  the 
average  net  return  in  southern  California  defendant 
and  its  co-conspirators  as  a  part  of  said  conspiracy 
during  said  cropping  years,  kept  for  themselves  and 
did  not  turn  over  to  plaintiff  and  the  other  growers 
any  portion  of  the  proceeds  secured  from  the  sugar 
beets  of  plaintiff  and  other  growers  in  northern 
California  whose  beets  were  manufactured  into  sugar 
in  southern  California. 

(H)  Defendant  paid  plaintiff  certain  sums  for 
the  1939,  1940  and  1941  crops  of  sugar  beets  raised 
by  plaintiff  but  in  carrying  out  said  conspiracy  and 
as  a  part  and  parcel  thereof, 

(a)  defendant  did  not  pay  plaintiff  the  reason- 
able value  of  the  sugar  beets  delivered  by  plaintiff 
to  defendant: 
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(b)  defendant  did  not  pay  plaintiff  upon  the 
basis  of  the  price  secured  from  sugar  manufactured 
from  the  beets  delivered  by  plaintiff  and  other  grow- 
ers located  north  of  the  36th  parallel  to  defendant; 

(c)  defendant  did  not  pay  plaintiff  a  price  based 
upon  [256]  the  net  return  from  sugar  manufactured 
by  defendant  from  the  beets  delivered  to  defendant 
by  plaintiff  and  other  growers  of  sugar  beets  in 
northern  California; 

(d)  defendant  did  not  pay  plaintiff  at  least  the 
minimum  price  determined  by  the  Secretary  of  Agri- 
culture as  aforesaid; 

(e)  defendant  paid  plaintiff  by  taking  the  aver- 
age net  return  from  sugar  sold  during  the  respective 
crop  years  by  the  defendant  and  the  other  two  manu- 
facturers who  had  sugar  factories  in  northern  Cali- 
fornia, and  not  including  therein  any  return  from 
sugar  sold  subsequent  to  said  crop  years  from  sugar 
manufactured  during  said  crop  years  from  beets 
produced  during  said  crop  years  and  not  including 
therein  the  return  from  sugar  manufactured  in 
southern  California  from  sugar  beets  grown  and  de- 
livered to  defendant  during  said  respective  crop 
years  in  northern  California; 

(f )  defendant  did  not  pay  plaintiff  or  other  grow- 
ers in  northern  California  for  their  beets  shipped 
to  Oxnard  the  prices  paid  other  growers  whose  beets 
were  also  processed  at  Oxnard  but  were  raised  in 
southern  California. 

(I)    Had  it  not  been  for  said  unlawful  plan  and 
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conspiracy  and  if  said  sugar  had  been  manufactured 
and  sold  in  interstate  commerce  in  competition  with 
the  sugar  of  the  oo^conspirators,  unhampered  by  said 
plan  and  conspiracy,  and  if  plaintiff  had  received 
the  reasonable  value  of  his  sugar  beets  in  a  market 
unfettered  and  unhampered  by  said  plan  and  con- 
spiracy, plaintiff  is  informed  and  believes  and  upon 
such  information  and  belief  alleges  that  plaintiff 
would  have  received  $50,000.00  more  than  he  did  re- 
ceive under  said  contract,  and  plaintiff  sustained 
damage  accordingly,  none  of  which  damage  has  been 
paid.  The  exact  amount  that  plaintiff  was  damaged, 
as  aforesaid,  can  only  be  determined  by  an  account- 
ing whereby  defendant  accounts  to  plaintiff  for  one- 
half  the  net  return  secured  from  the  sugar  manufac- 
tured from  the  sugar  beets  produced  by  plaintiff 
during  said  cropping  years,  regardless  of  where  the 
beets  [257]  were  manufactured  into  sugar  and  re- 
gardless of  whether  the  sugar  produced  from  said 
sugar  beets  was  sold  during  or  subsequent  to  the  crop 
year  in  which  said  sugar  beets  were  grown,  and 
whereby  defendant  accounts  to  plaintiff  for  not  less 
than  the  price  fixed  by  the  Secretary  of  Agriculture 
as  minimum  and  whereby  defendant  accounts  to 
plaintiff  for  the  price  paid  growers  of  sugar  beets 
in  northern  California,  southern  California  or  the 
nearest  market  for  sugar  beets,  free  from  any  agree- 
ments in  restraint  of  trade  in  which  defendant  is  or 
was  a  party,  whichever  one  was  highest.  Defendant 
has  refused  all  requests  and  demands  of  plaintiff  for 
information  on  which  plaintiff  could  determine  and 
could  herein  plead  the  specific  amounts  due  to  plain- 
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tiff.  Plaintift*  is  entitled,  by  virtue  of  paragraph  15 
of  the  Anti-Trust  laws  of  the  United  States  (15 
U.S.C.,  Sec.  15)  to  have  such  damages  trebled. 

II. 

Amends  sub-paragraph  (e)  of  Paragraph  IX  of 
said  complaint  by  striking  out  the  last  sentence  read- 
ing "The  reasonable  price  for  sugar  beets  for  the 
crop  years  1940  and  1941  were  as  determined  by  the 
Secretary  of  Agriculture  and  set  forth  in  Paragraph 
XIV  hereof"  and  by  substituting  the  following: 
**The  reasonable  price  for  sugar  beets  for  the  crop 
years  here  involved  was  as  plaintiff  is  informed  and 
believes  and  therefore  alleges  $50,000  more  than 
plaintiff  received  for  said  years". 

WOOD,  CRUMP,  ROGERS  & 
ARNDT, 
/s/  By    STANLEY  M.  ARNDT. 

Acknowledgment  of  Service  attached. 

[Endorsed]  :  Filed  March  2,  1949.  [258] 
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AMENDMENT  TO  ANSWER  TO  COMPLAINT 
AS  AMENDED 

Now  comes  defendant  American  Crystal  Sugar 
Company,  a  corporation,  and  after  consent  of  plain- 
tiff first  had  and  obtained,  for  amendment  to  its 
answer  to  the  complaint,  as  amended,  alleges  as  fol- 
lows: 

Second  Defense 

2. 

*  *  * 

(g)  Admits  that  this  defendant  had  sugar  beet 
seeds  available  during  said  period  for  growers  who 
contracted  with  it  under  form  contracts  of  the  type 
referred  to  in  the  next  succeeding  subparagraph  (h) 
of  this  Paragraph  2 ;  admits  that  [260]  it  is  its  un- 
derstanding that  the  other  manufacturers  referred 
to  in  Paragraph  VI  of  said  complaint  likewise  had 
such  seeds  available ;  alleges  that  it  is  without  knowl- 
edge or  information  sufficient  to  form  a  belief  as  to 
whether  seeds  were  available  from  other  sources, 
except  to  the  extent  that  it  is  informed  and  believes 
and  therefore  alleges  that  Union  Sugar  Company, 
which  said  company  has  its  principal  office  in  San 
Francisco,  California,  sold  seeds  during  the  period 
from  1938  to  1942,  or  at  least  during  some  portions 
of  said  period,  to  sugar  beet  growers  in  California 

north  of  the  36th  parallel. 

*  *  * 

(i)  Admits  the  allegations  contained  in  Para- 
graph X,  except  the  following:  Alleges  that  it  is 
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without  knowledge  or  information  sufficient  to  fornr 
a  belief  as  to  the  truth  of  the  allegations  set  forth 
on- page  8  of  the  complaint,  commencing  at  line  32, 
with  the  word  "while,"  and  ending  on  page  9  at  line 

11  of  said  complaint. 

*  *  * 

(1)  Admits  the  allegations  contained  in  subpara- 
graph A  of  Paragraph  XVII. 

(m)  Admits  the  allegations  contained  in  subpara- 
graph D  of  Paragraph  XVII,  except  the  following : 
Alleges  that  although  it  does  know  the  tonnage,  at 
the  point  of  delivery,  of  the  beets  produced  by  plain- 
tiff and  delivered  to  it  which  were  subsequently 
shipped  to  its  refinery  in  southern  [261]  California 
located  at  Oxnard,  it  does  not  know  the  tonnage  of 
plaintiff's  beets  so  shipped  at  the  point  of  commence- 
ment of  shipment  to  said  refinery  at  said  Oxnard. 

(n)  Answering  the  allegations  of  subparagraph  E 
of  Paragraph  XVII,  alleges  that  during  the  crop 
year  1941  there  were  three  manufacturers  who  oper- 
ated sugar  beet  factories  in  southern  California,  to 
wit.  Holly  Sugar  Corporation,  Union  Sugar  Com- 
pany, and  defendant.  Attached  hereto,  marked  Ex- 
hibits 1  to  6,  inclusive,  respectively,  and  made  a  part 
hereof  are  copies  of  the  contracts  in  force  during , 
said  crop  year  between  said  manufacturers  and  the 
growers  in  said  area. 

(o)  Admits  the  allegations  contained  in  subpara- 
graph F  of  Paragraph  XVII,  except  the  following : 
Denies  the  allegations  set  forth  on  page  4  of  the 
amendment  to  the  conaplaint  commencing  at  line  14 
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with  the  phliase  "Plaintiff  is  informed  and"  and 
ending  at  line  19  of  said  page. 

(p)  Answering  the  allegations  of  subparagraph 
O  of  Paragraph  XVII,  admits  and  alleges  that  the 
average  joint  net  return  from  sugar  manufactured 
in  southern  California  during  the  cropping  year  1941 
was  greater  than  the  average  joint  net  return  from 
sugar  manufactured  during  the  same  cropping  year 
in  northern  California. 

(q)  Answering  the  allegations  of  siibsections  (b), 
(c)  and  (d)  of  sub]:)aragraph  H  of  Paragraph  XVII, 
admits  and  alleges  that  payments  made  to  plaintiff' 
for  the  crop  year  1941  [262]  were  made  in  manner 
and  form  as  provided  in  Exhibit  D  annexed  to  the 
complaint.  Admits  the  allegations  contained  in  sub- 
sections (e)  and  (f)  of  subparagraph  H  of  Para- 
graph XVII. 

(r)  Admits  that  plaintiff  has  employed  the  serv- 
ices of  attorneys  at  law  for  the  purpose  of  bringing 
this  action. 

O'MELVENY  &  MYERS, 
PIERCE  WORKS, 
JOHN  WHYTE, 
/s/  By   PIERCE  WORKS, 

Attorneys  for  Defendant. 


*  *  *  * 


Acknowledgment  of  Service  attached.' 
[Endorsed]  :  Filed  March  18,  1949.  [263] 
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AMENDMENT  TO  ANSWER 

Pursuant  to  leave  of  court  first  had  and  obtained, 
defendant  amends  its  fourth  defense  herein  to  read 
as  follows: 

Fourth  Defense 

If  defendant  was  in  fact  a  party  to  any  combina- 
tion or  conspiracy  to  establish  or  to  maintain  a  joint 
price  determination  factor  with  reference  to  the  pur- 
chase and  sale  of  sugar  beets  in  Northern  California, 
plaintiff  at  all  times  during  the  crop  year  1941  knew 
of  the  existence  of  such  combination  or  conspiracy, 
if  any  there  was,  and  then  and  there  aided  and 
abetted  in  the  consummation  thereof  by  voluntarily 
entering  into  the  standard  form  contract  for  said 
year,  copy  [273]  of  which  is  annexed  to  said  com- 
plaint as  an  exhibit,  then  and  there  sold  its  beet  crop 
for  said  year  pursuant  to  the  terms  and  conditions 
thereof,  and  knowingly  participated  in  such  com- 
bination or  conspiracy  by  agreeing  to  sell  and  selling 
his  beets  at  a  price  determined  by  the  utilization  of 
such  price  determination  factor. 

O 'MEL YEN Y  &  MYERS 
PIERCE  WORKS 
JOHN  WHYTE 
/s/  By   PIERCE  WORKS, 

Attorneys  for  Defendant. 

Acknowledgment  of  Service  attached. 
[Endorsed] :   Filed  February  21,  1950.  [274] 
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At  a  stated  term,  to- wit:  The  September  Term, 
A.D.  1949,  of  the  District  Court  of  the  United  States 
of  America,  within  and  for  the  Central  Division  of 
the  Southern  District  of  California,  held  at  the  Court 
Room  thereof,  in  the  City  of  Los  Angeles,  on  Mon- 
day, the  9th  day  of  January  in  the  year  of  our  Lord 
one  thousand  nine  hundred  and  fifty. 

Present : 

The  Honorable  Ben  Harrison,  District  Judge. 

[Title  of  Causes  Nos.  4643,  8353.] 

MINUTE  ORDER 

For  (1)  pre-trial  hearing  pursuant  to  order  filed 
Nov.  21,  1949,  and  (2)  motion  of  plaintiffs  in  Case 
No.  4643-BH  Civil  to  strike  portions  of  plaintiffs' 
complaint  as  amended,  pursuant  to  notice  and  mo- 
tion, filed  Dec.  27,  1949 ;  S.  M.  Arndt,  Esq.,  appear- 
ing as  counsel  for  plaintiff;  Pierce  Works,  John 
Whyte,  and  Donald  S.  Graham,  Esqs.,  appearing  as 
counsel  for  defendant ; 

The  Court  makes  a  statement  relative  to  counsel 
complying  with  the  pre-trial  order  in  certain  re- 
spects. Statements  are  made  by  Attorneys  Arndt  and 
Works.  The  Court  orders  motion  (2)  of  plaintiffs  in 
Case  No.  4643-BH  Civil  to  strike  portions  of  plain- 
tiffs' complaint  as  amended,  granted,  there  being  no 
objection  thereto  by  defendant. 

The  Court  and  counsel  have  a  further  discussion; 
and  the  Court  orders  the  trial  date  of  Feb.  7,  1950, 
vacated,  and  the  causes  are  re-set  for  trial  Feb.  21, 
1950,  10  a.m. 
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On  motion  of  Attoj'ney  Works,  it  is  ordered  that 
Donald  S.  Graham,  Esq.,  ,o;f  the  law  firm  of  Lewis, 
Grant,  Newton,  Davis,  and  Henry,  of  Denver,  Col- 
orado, is  admitted  to  practice  in  this  Court  for  the 
purposes  of  these  cases  only  and  associated  with  at- 
torneys for  defendants  herein.  [302] 


At  a  stated  term,  to  wit :  The  February  Term,  A.D. 
1950,  of  the  District  Court  of  the  United  States  of 
America,  within  and  for  the  Central  Division  of  the 
Southern  District  of  California,  held  at  the  Court 
Room  thereof,  in  the  City  of  Los  Angeles  on  Tues- 
day the  21st  day  of  February  in  the  year  of  our  Lord 
one  thousand  nine  Jiundred  and  fifty. 

Present : 

The  Honorable  Ben  Harrison,  District  Judge. 

[Title  of  Causes  Nos.  4643,  8353.] 

MINUTE  ORDER 

For  trial ;  Stanley  Arndt,  Esq.,  appearing  as  coun- 
sel for  plaintiffs  in  Case  No.  4643-BH  Civil  and  for 
plaintiff  in  Case  No.  8353-BH  Civil;  Pierce  Works 
and  John  Whyte,  Esqs.,  appearing  as  counsel  for  de- 
fendant in  each  case;  Donald  S.  Graham,  Esq.,  ap- 
pearing as  associate  counsel  for  defendant;  all 
parties  answer  ready ;  whereupon,  pursuant  to  stipu- 
lation and  order  of  Court  these  two  causes  are  con- 
solidated for  the  purposes  of  trial. 

Attorney  Works,  for  defendants,  makes  a  state- 
ment and  presents  Amendment  to  Answer  in  Case 
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No.  8353-BH  Civil,  and  Amendment  to  Answer  as 
amended  in  Case  No.  4643-BH  Civil,  which  are  filed. 

Counsel  discuss  the  matter  of  an  amending  of  the 
pre-trial  stipulation,  filed  Jan.  4, 1950,  in  paragraphs 
30  and  31. 

The  Court  makes  a  statement.  Attorney  Works 
makes  a  statement  on  behalf  of  defendants  and  re- 
fers to,  and  reads  from  the  decision  of  the  U.  S. 
Supreme  Court  in  appeal  in  Case  No.  4643-BH  Civil. 

Attorney  Arndt  makes  a  statement  on  behalf  of 
plaintiffs.  The  Court  makes  a  further  statement. 

At  11  a.m.  court  recesses.  At  11:06  a.m.  court  re- 
convenes herein  and  all  being  present  as  before,  in- 
cluding counsel  for  both  sides,  Court  orders  trial 
proceed.  [303] 

Counsel  have  a  further  discussion  of  the  pre-trial 
stipulation  filed  Jan.  4,  1950.  Plaintiffs'  coimsel  of- 
fers in  evidence  pre-trial  stipulation  filed  Jan.  4, 
1950,  and  it  is  admitted  in  evidence  subject  to  cor- 
rection if  any  errors  appear. 

Attorney  Arndt  reads  certain  Interrogatories  of 
plaintiffs  and  Answers  of  defendant  thereto  into  the 
record,  and  makes  a  statement  of  the  Interrogatories 
by  number  and  answers  thereto  which  he  offers  in 
evidence,  and  states  that  he  will  furnish  a  typewrit- 
ten list  of  Interrogatories  of  plaintiffs  and  Answers 
thereto,  each  Interrogatory  followed  by  the  Answer 
for  the  record  herein. 

At  noon  court  recesses  to  2  pjn.  today.  At  2  p.m. 
court  reconvenes  herein  and  all  being  present  as  be- 
fore, including  counsel  for  both  sides.  Court  orders 
trial  proceed. 
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Attorney  Arndt  offers  in  evidence  and  reads  into 
the  record  portions  of  the  deposition  of  H.  E.  Zit- 
kowski,  (2  vols.)  heretofore  filed  July  8,  1949,  and 
pursuant  to  Court's  order  said  deposition  is  opened 
and  filed. 

At  3 :03  p.m.  court  recesses.  At  3 :10  p.m.  court  re- 
convenes herein  and  all  being  present  as  before,  in- 
cluding counsel  for  both  sides.  Court  orders  trial  pro- 
ceed. 

Attorney  Arndt  offers  in  evidence  and  reads  into 
the  record  portions  of  the  depositions  of  Lester  J. 
Holmes,  heretofore  filed  June  9, 1949,  and  Myron  W. 
Hardy,  heretofore  filed  Sept.  19,  1949,  and  pursuant 
to  Court's  order  said  depositions  are  opened  and 
filed. 

At  4:05  p.m.  Court  orders  further  trial  of  these 
consolidated  causes  continued  to  Feb.  23,  1950,  10 
a.m.  [304] 


[Title  of  District  Court  and  Cause  No.  4643.] 

AMENDMENT  TO  ANSWER  AS 
AMENDED 

Pursuant  to  leave  of  Court  heretofore  had  and  ob- 
tained, defendant  amends  its  eleventh  and  twelfth     ^ 
defenses  herein  to  read  as  follows : 

Eleventh  Defense — Mandeville 

11.    If  defendant  was  in  fact  a  party  to  any  com- 
bination or  conspiracy  to  establish  or  to  maintain  a 
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joint  price  determination  factor  with  reference  to 
the  purchase  and  sale  of  sugar  beets  in  Northern 
California,  Mandeville  Island  Farms,  Inc.  at  all 
times  during  the  crop  years  1939  and  1940  and  each 
of  them,  [305]  knew  of  the  existence  of  such  com- 
bination or  conspiracy,  if  any  there  was,  and  then 
and  there  aided  and  abetted  in  the  consummation 
thereof  by  voluntarily  entering  into  the  standard 
form  contracts  for  each  of  said  years,  copies  of 
which  are  annexed  to  said  complaint  as  exhibits, 
then  and  there  sold  its  beet  crop  for  each  of  said 
years  pursuant  to  the  terms  and  conditions  thereof, 
and  knowingly  participated  in  such  combination  or 
conspiracy  by  agreeing  to  sell  and  selling  its  beets  at 
a  price  determined  by  the  utilization  of  such  price 
determination  factor. 

Twelfth  Defense — Zuckerman 

12.  If  defendant  was  in  fact  a  party  to  any  com- 
bination or  conspiracy  to  establish  or  to  maintain  a 
joint  price  determination  factor  with  reference  to 
the  purchase  and  sale  of  sugar  beets  in  Northern 
California,  Roscoe  C.  Zuckerman  at  all  times  dur- 
ing the  crop  year  1941  knew  of  the  existence  of  such 
combination  or  conspiracy,  if  any  there  was,  and 
then  and  there  aided  and  abetted  in  the  consumma- 
tion thereof  by  voluntarily  entering  into  the  standard 
form  contract  for  said  year,  copy  of  which  is  an- 
nexed to  said  complaint  as  an  exhibit,  then  and  there 
sold  his  beet  crop  for  said  year  pursuant  to  the 
terms  and  conditions  thereof,  and  knowingly  par- 
ticipated  in   such    combination   or    conspiracy   by 
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agreeing  to  sell  and  selling  his  beets  at  a  price  de- 
termined by  the  utilization  of  such  price  determina- 
tion factor. 

O'MELVENY  &  MYERS, 
PIERCE  WORKS, 
JOHN  WHYTE, 
/s/  By   PIERCE  WORKS, 

Attorneys  for  Defendant. 

Acknowledgment  of  Service  attached. 

[Endorsed] :   Filed  February  21,  1950.  [306] 


[Title  of  District  Court  and  Cause— No.  4643.] 
STIPULATION  AS  TO  ADDITIONAL  FACTS 

It  Is  Hereby  Stipulated  by  and  between  the 
parties  hereto,  subject  to  the  objections  hereinafter 
specified  by  defendant  (which  are  hereby  submitted 
for  the  Court's  consideration)  that  the  following  mat- 
ters are  true,  and  that  the  reporter  shall  add  to  the 
transcript  of  the  proceedings  herein  the  contents  of 
this  stipulation  in  such  manner  as  will  be  most  con- 
venient to  the  Court.  The  matters  stipulated  to  are 
as  follows: 

1.  That  the  books  of  American  Crystal  Sugar 
Company  are  kept  on  the  basis  of  a  fiscal  year  end- 
ing March  31  of  each  year;  that  the  net  profits  of 
American  Crystal  Sugar  Company  [342]  before  fed- 
eral income  and  undistributed  profits  taxes,  but  after 
depreciation,  as  shown  by  the  books  of  the  company, 
are  as  follows: 
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The  year  ending  March  31,  193&  $1,400,130.22 

The  year  ending  March  31,  1936  1,235,261.49 

The  year  ending  March  31,  1937  2,207,707.14 

The  year  ending  March  31,  1^38  1,469,464.71 

The  year  ending  March  31,  1939  592,674.43 

The  year  ending  March  31,  1940  1,463,058.87 

The  year  ending  March  31,  1941  1,855,574.07 

The  year  ending  March  31,  1942  3,500,094.75 

The  year  ending  March  31,  1943  2,542,226.66 

That  the  books  of  said  company  do  not  show  the 
net  profits  as  of  any  date  other  than  March  31  of 
each  year. 

Objection 

The  foregoing  facts  set  forth  in  the  foregoing 
Paragraph  1  are  objected  to  by  the  defendant  upon 
the  following  specified  grounds  and  each  of  them: 
That  they  and  each  of  them  are  irrelevant  and  im- 
material, do  not  prove  or  disprove  or  tend  to  prove 
or  disprove  any  issue  in  this  case,  are  so  remote  as 
regards  any  triable  issue  herein  as  to  have  no  pro- 
bative value  with  reference  thereto,  and  involve  so 
many  diverse  elements  bearing  no  relationship  what- 
ever to  the  issues  herein  as  to  make  any  use  of  them 
herein  purely  speculative  and  uncertain. 

2.  That  the  attached  geographical  distribution  of 
sales  has  been  prepared  by  defendant  from  its  books 
and  records  and  show  the  geographical  distribution 
of  sales  from  the  Oxnard,  California,  factory;  the 
Missoula,  Montana,  factory;  the  Rocky  [343]  Ford, 
Colorado,  factory ;  the  Grand  Island,  Nebraska,  fac- 
tory; the  Mason  City,  Iowa,  factory;  the  Chaska, 
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Minnesota,  factory ;  and  the  East  Grand  Forks,  Min- 
nesota, factory  of  Crystal  for  the  years  1937  to  1942, 
both  inclusive. 

3.  Attached  hereto  is  a  comparative  tabulation  of 
net  returns  from  sales  of  sugar  from  Crystal,  Holly 
and  Spreckels  for  the  years  1937  through  1942.  The 
data  for  Holly  and  Spreckels  was  furnished  by  said 
corporations  respectively. 

Dated:  April  13,  1950. 

WOOD,  CRUMP,  ROGERS  & 
ARNDT, 
/s/  By    STANLEY  M.  ARNDT, 

Attorneys  for  Plaintiff. 

O'MELVENY  &  MYERS, 
/s/  By   PIERCE  WORKS, 

Attorneys  for  Defendant.    [344] 
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GEOGRAPHICAL  DISTRIBUTION  OF  SALES  OF  OXNARD,  CALIFORNIA,  FACTORY 
FOR  CROP  YEARS  1937  - 1942 


State  1937 

Arizona 12,089 

Arkansas. 600 

California— North 800 

California— South 292,224 

Colorado 4,980 

Connecticut 

District  of  Columbia 

Illinois 

Indiana 

Iowa 5,148 

Kansas 600 

Louisiana 

Maryland 

Massachusetts 

Michigan 

Minnesota 4,885 

Missouri 2,400 

Nebraska 1,760 

Nevada 

New  Hampshire 

New  Jersey 

New  Mexico 25,712 

New  York 

Ohio 

Oklahoma 35,600 

Oregon 1,754 

Pennsylvania 

Rhode  Island 

South  Dakota 

Tennessee 

Texas 23,210 

Virginia 

Washington — Coast 36 

Washington — Inland 

West  Virginia 

Wisconsin 1,107 


1938 

1939 

1940 

1941 

1942 

8,659 

8,841 

20,068 

22,232 

14,030 

9,800 

53,150 

18,900 

9,800 

600 

200 

1,987 



133,800 

231,135 

307,206 

516,403 

454,740 

444,352 

1 

16 

254 
2,200 

2,545 
1,198 

2,000 

2,400 

116,619 

120,932 

14,651 

34,358 

1,600 

2,400 

8,000 

7,236 

12 

2,400 

800 

1,619 

33,758 

4,475 

644 

615 

8,000 

600 

600 

26,074 

6,707 

5,800 

21,302 

19 

11,400 
378 

2,098 
10,816 

3,293 

10,825 

11,911 

33,442 

19,808 

5,030 

7,575 

7,975 

5,334 

1,660 
900 
800 

11,096 

1,597 

4,381 

7,200 

4,901 

44,274 

21,540 

12,590 

3,100 

6,775 

6,000 

159,237 

303 

51,429 
17,164 

32,738 
10,588 

76,334 

110,766 
37,598 

119,175 

53,752 

14,087 
6,390 

15,787 

33,150 
800 

29,094 
600 

1,200 

81,158 

272,349 

131,299 

42,252 
1,400 

21,288 

600 

1 

10,000 

1,491 



3,200 

6,995 

2,217 
5,825 



1,600 

600 

11,258 

Total 412,905 


459,569         1,195,827 


966,726 


785,684 


898,356 
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k 


^ 


1938 

1939 

1940 

23,385 

12,943 

6,095 

12,254 

53,083      ; 

J7,748 

1,880 

16,250 

8,018 

1,078 

1,450 

450 
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GEOGRAPHICAL  DISTRIBUTION  OF  SALES  OF  MISSOULA,  MONTANA,  FACTORY 
FOR  CROP  YEARS  1937-1942 

State  1937 

Idaho 24,808 

Illinois 2,856 

Indiana 600 

Iowa 29,236 

Kansas 

Kentucky 

Maryland 

Massachusetts 

Michigan 600  6,600  2,400 

Minnesota 27,353  26,868  73,290  114,342 

Missouri 

Montana 109,841  131,264  180,375  74,298 

Nebraska ,       7,878  600 

New  Jersey 

New  York 

North  Dakota 16,826  28,230  48,593  40,628 

Ohio 2,400                

Pennsylvania 

South  Dakota 31,648  41,002  54,530  38,233 

Virginia 

Washington — Coast 

Washington— Inland 29,033  29,072  22,648  12,523 

West  Virginia 169  

Wisconsin 3,600  2,645  44,612  42,620 


1941 

1942 

5,556 

5,393 

50,555 

12,201 

5,624 

2,432 

1,920 

7,258 

580 

1,100 

1,150 

800 

800 



200 

1,898 

81,026 

42,260 

800 

5,000 

95,323 

55,435 

14,932 

468 

1,600 

5,000 

11,800 

33,984 

18,422 

3,225 

4,271 

6,650 

6,863 

26,246 

18,050 

880 

543 

3,002 

27,805 

30,058 

675 

5 

72,925 

22,073 

Total 283,848  305,668  516,402  370,937  437,999  248,789 
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GEOGRAPHICAL  DISTRIBUTION  OF  SALES  OF  ROCKY  FORD,  COLORADO,  FACTORY 

FOR  CROP  YEARS  1937  - 1942 

State  1937 

Arkansas 

Colorado 80,638 

Connecticut 

District  of  Columbia 

Illinois 1,918 

Indiana 

Iowa 38,492 

Kansas 37,051 

Kentucky 

Maine 

Maryland 

Massachusetts 

Michigan 747 

Minnesota 1,135 

Missouri 41,800 

Nebraska 600 

New  Jersey 

New  Mexico 14,110 

New  York 

Ohio „ 

Oklahoma 31,900 

Pennsylvania. 

Rhode  Island 

South  Dakota 600 

Tennessee 

Texas 1,200 

Vermont 

Virginia 

West  Virginia 

Wisconsin 3,201 


1938 

1939 

1940 

1941 

1942 

600 

800 

82,885 

86,455 

126,031 

143,383 

2,400 

800 

110,442 

66,349 

744 

2,000 

25,181 

44,844 

12,600 

18,600 

800 

4,400 

26,493 

651 

5,593 

19,972 

98,124 

130,468 
800 

104,720 

68,527 

57,218 

"■""■■ 

1,600 

3,400 
5,400 

1,000 

5,046 

15,800 

1,084 

17,652 

7,000 

2,988 

877 

10,202 

1,697 

73,494 

105,867 

115,714 
1,168 

148,212 
4,581 
7,706 

82,330 

30,092 

39,906 

19,394 

4,810 
25,096 

10,416 
18,017 

4,800 

5,600 

10,400 

7,862 

6,000 

400 
2,400 

6,900 

6,812 

8,000 

1,775 

600 

48,164 
23,374 

800 

600 

600 

800 
4,400 
1,800 

26,704 
800 

847 

22,159 

7,007 

10,925 

3,796 

Total 253,392 


437,042 


417,686 


377,404 


504,287 


480,335 


?iV 
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GEOGRAPHICAL  DISTRIBUTION  OF  SALES  OF  GRAND  ISLAND,  NEBRASKA,  FACTORY 
FOR  CROP  YEARS  1937  - 1942 


State  1937 

Connecticut 

Illinois 

Indiana 

Iowa 2,410 

Kansas 

Louisiana 

Maryland 

Massachusetts 

Michigan 

Minnesota 

Missouri 600 

Nebraska 144,478 

New  York 

North  Dakota 

Ohio 

Pennsylvania 

South  Dakota 4,200 

Virginia 

Wisconsin 


1938 


7,206 
600 

1,200 
600 


6,473 

600 

214,452 


6,600 
3,200 


1939 

59,488 
26,384 


6,800 

6,050 

2,000 

318,126 


2,400 

7,600 

10,850 


1940 


8,800 
4,806 
1,064 


3,800 

1,200 

314,970 


8,400 
3,600 


1,800 
1,600 


1,200 

1,800 

204,547 

8,350 


3,000 
3,400 
4,800 
1,600 


1941 

1942 

2,400 

6,400 

21,110 

6,435 

11,130 

600 

799 

3,400 
2,071 
171,232 
6,200 
300 
2,225 
7,692 
4,825 


2,400 


Total 151,688 


240,931 


439,698 


346,640 


247,932 


233,384 
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GEOGRAPHICAL  DISTRIBUTION  OF  SALES  OF  MASON  CITY,  IOWA,  FACTORY 
FOR  CROP  YEARS  1937  - 1942 


■  State  1937 

Illinois 

Indiana 

Iowa 170,339 

Maryland 

Massachusetts 

Michigan 

Minnesota 13,753 

Missouri 550 

New  York. 

Ohio 

Pennsylvania 

South  Dakota 

West  Virginia 

Wisconsin 1,525 


1938 

1939 

1940 

1941 

1942 

6,499 

42,731 
800 

5,115 

2,391 

1,719 
3,701 

92,580 

395,058 

332,822 
400 

346,497 
900 
800 

200,545 

1,608 

800 

9,450 

19,800 

32,033 
600 

36,447 

34,753 

5,101 

4,301 

11,927 

1,800 

2,150 

7,907 

13,022 

12,875 

35,202 

Total 186,167  310,679  466,296  383,992  399,910  301,457 
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GEOGRAPHICAL  DISTRIBUTION  OF  SALES  OF  CHASKA,  MINNESOTA,  FACTORY 
FOR  CROP  YEARS  1937  ■  1942 


State  1937 

California — North 1 

California — South 2 

Illinois 

Indiana 

Iowa 

Maryland 

Michigan 5,435 

Minnesota 120,440 

Missouri 250 

Montana 1 

New  York 

North  Dakota 

Ohio 

Pennsylvania 

South  Dakota 

West  Virginia 

Winsconsin 43,020 


1938 


9,253 


4,363 
190,494 


Total 169,149 


74,201 


278,311 


1939 


314,902 


1940 


800 

1,627 

9,184 

5,255 

3,850 

2,950 

19,892 

220,410 

27 

600 



80,579 

79,966 

1941 


800 

1,528 

800 


199,067 


310,208 


1 

800 

842 
1,600 

800 
39,883 

246,123 


1942 

3,400 
1,405 

201,135 

4,980 

800 
3,400 

800 
27,583 

243,503 
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GEOGRAPHICAL  DISTRIBUTION  OF  SALES  OF  EAST  GRAND  FORKS,  MINNESOTA,  FACTORY 

FOR  CROP  YEARS  1937  - 1942 

State                                                1937  1938  1939  1940                    1941                 1942 

Illinois 3,200                 800                   15,695 

Indiana 2,712 

Iowa 1,200                 

Kentucky 1,100 

Maryland 1,000  

Massachusetts 

Michigan 1,250  3,099  687                

Minnesota 305,489  418,953  414,926  392,071 

New  Jersey 

New  York 

North  Dakota 84,805  108,566  98,183  110,834 

Ohio 

Pennsylvania 

South  Dakota 8,400  8,800  3,600  600 

Virginia 967  

West  Virginia 1,600 

Wisconsin 22,760  20,274  21,580  20,364                28,789              79,503 


1,000 

2,500 

5,079 

335,780 

316,216 

800 

1,000 

8,981 

95,002 

56,458 

4,633 

11,745 

1,200 

3,087 

Total 422,704  564,092  538,976  524,669  467,038  507,809 
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ETURNS  FROM  SALES  OF  SUGAR 
1939 


Spreckels 
$4.4328 

Joint 
$4,388 

Crystal 
$4,450 

Crystal 
$5,313 

Holly 
$5,555* 

Spreckels 
$5.4916 

.5350 
.5409 

.535 
.479 

.535 
.387 

.535 
.257 

.535 
.373 

.5350 
.3741 

.0053 
.0157 

.009 
.021 

.014 
.078 

.013 
.057 

.0095 
.0332 

.0656 

.060 

.113 

.034 

.0596 

.0519 
.0507 

.053 
.051 

.065 
.048 

.076 
.038 

.1015 
.0434 

.0640 

.049 

.047 

.057 

.1043 

$3.1037 

$3,131 

$3,163 

$4,246 

$4,647** 

$4.2310 
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STIPULATION  AS  TO  CERTAIN  FACTS 
It  Is  Hereby  Stipulated  by  and  between  the 
parties  that  the  mathematical  results  of  applying  the 
average  of  the  1937-1938  Crystal-Clarksburg  "net 
returns"  to  the  1939,  1940  and  1941  sugar  beets  ac- 
tually delivered  by  Mandeville,  Zuckerman  and 
Evans,  instead  of  applying  the  respective  1939,  1940 
and  1941  joint  net  returns,  would  result  in  amounts 
in  excess  of  those  actually  received  by  the  respective 
plaintiffs,  as  follows:  [356] 

(a)  1939  Mandeville  $15,749.51 

(b)  1940  Mandeville  14,321.61 

(c)  1941  Zuckerman  nothing 

(d)  1941  Evans  nothing 

Dated:   Dec.  20,  1950. 

WOOD,  CRUMP,  ROGERS  & 
ARNDT, 
/s/  By   STANLEY  M.  ARNDT, 
Attorneys  for  Plaintiffs. 

O'MELVENY  &  MYERS, 
DONALD  S.  GRAHAM, 
PIERCE  WORKS, 
JOHN  WHYTE, 
/s/  By   PIERCE  WORKS, 

Attorneys  for  Defendant. 

[Endorsed]  :   Filed  December  26,  1950.  [357] 
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MEMORANDUM  OPINION 

This  memorandum  is  a  sequel  to  Mandeville  Farms 
et  al.  vs.  American  Crystal  Sugar  Co.,  334  U.  S.  219, 
wherein  I  was  reversed  (64  F.  Supp.  265).  As  I  un- 
derstand the  prevailing  opinion  of  the  court,  the 
raising  and  sale  of  sugar  beets  to  refineries  within 
the  state  to  be  processed  into  sugar  within  the  state 
constitutes  interstate  commerce  and  in  the  purview 
of  the  Sherman  Anti-Trust  Act.  Thus  the  man  with 
five  acres  of  grapes  who  sells  the  same  to  a  winery, 
who  thereafter  allows  his  wine  to  enter  into  the  stream 
of  interstate  commerce,  comes  [358]  within  the  pro- 
tection of  the  anti-trust  laws  of  the  nation. 

However,  the  Supreme  Court  has  spoken  and 
there  remains  nothing  further  for  me  to  do  but  fix 
damages.  While  it  is  not  possible  for  this  court  to 
fix  damages  to  that  degree  of  certainty  that  one 
would  hope  for,  the  plaintiffs  have  suffered  damages 
and  under  the  law  should  be  compensated  therefor. 

I  fix  Mandeville  Island  Farms,  Inc.,  damages  at 
the  sum  of  $29,771.12 ;  Mr.  Zuckerman's  at  the  sum 
of  $3,528.00  and  Mr.  Evans'  at  the  sum  of  $1,100.00. 
These  amounts  represent  actual  damages  and  under 
the  law  the  above  amounts  will  be  trebled. 

The  sum  of  $25,000.00  I  find  is  a  reasonable  amount 
to  be  allowed  attorneys  for  plaintiffs. 

The  amounts  allowed  are  arrived  at  as  follows: 

For  the  years  1939  and  1940,  I  have  allowed  the 
average  prices  paid  for  the  years  1937  and  1938; 

For  the  year  1941,  I  have  allowed  as  damages  the 
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sum  of  25c  per  ton.  I  do  not  feel  justified  in  using 
the  prices  for  1942  as  a  basis  for  damages.  Such  an 
abnormal  year  should  not  be  used  as  a  proper  guide 
in  fixing  actual  damages.  I  believe  the  amounts  so 
allowed  are  on  the  conservative  side. 

Plaintiffs'  counsel  is  directed  to  submit  to  me  pro- 
posed findings  and  judgment. 

Dated :   This  21st  day  of  December,  1950. 

/s/  BEN  HARRISON, 
Judge. 

[Endorsed] :   Filed  December  21,  1950.  [359] 


[Title  of  District  Court  and  Causes— 4643-8353.] 

DEFENDANT'S  OBJECTIONS  TO  PROPOSED 
FINDINGS  OF  FACT  AND  CONCLUSIONS 
OF  LAW  PREPARED  BY  PLAINTIFFS 

Defendant  objects  to  the  proposed  Findings  of 
Fact  heretofore  filed  in  these  causes  in  the  following 
particulars,  each  objection  being  designated  by  the 
number  of  the  proposed  finding  to  which  objection 
is  being  made:  [360] 

1.  This  proposed  finding  appears  to  be  an  attempt 
to  incorporate  as  a  finding  all  of  the  facts  to  which 
the  parties  have  stipulated.  If  it  be  proposed  to 
have  the  court  adopt  as  findings  of  fact  facts  to 
which  the  parties  have  stipulated,  a  selection  of  per- 
tinent ones  should  be  made  and  specifically  proposed 
as  findings.  The  finding  in  its  present  form  is  un- 
certain and  indefinite.  If  there  are  any  conflicts,  as 
the  finding  seems  to  assume,  between  the  findings 
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and  the  stipulated  facts,  now  is  the  time  to  resolve 
them. 

8.  Defendant  objects  to  that  portion  of  the  pro- 
posed finding  beginning  with  the  new  sentence  in 
line  15  to  the  end  of  the  finding  on  the  grounds  that : 

( a  )  The  references  to  ' '  California ' '  and  to  ' '  other 
parts  of  the  United  States  in  which  Crystal  pur- 
chased sugar  beets  and  operated  sugar  factories" 
(lines  17-18)  are  irrelevant,  the  defendant's  opera- 
tions in  Northern  California  being  the  only  ones  ma- 
terial to  the  disposition  of  the  case.  And  the  evidence 
does  not  show,  as  to  parts  of  the  United  States  other 
than  California,  any  of  the  facts  set  forth  in  lines 
15-25  of  the  findings. 

(b)  Plaintiffs  wholly  failed  to  prove  that  "the 
growing  of  sugar  beets,  the  harvesting  thereof,  the 
delivering  of  the  beets  to  the  manufacturer,  the  pro- 
cessing into  sugar"  were  intermingled  with,  or  di- 
rectly affected  or  had  any  direct  relation  to  "the 
distribution  of  sugar  in  interstate  commerce." 

(c)  The  wording  of  lines  15-28  of  the  proposed 
finding  apparently  has  no  limitation  as  to  companies 
[361]  involved,  but  includes  all  processors  of  beet 
sugar.  The  evidence  does  not  justify  a  finding  as  to 
the  activities  of  processors  other  than  defendant  and 
the  other  Northern  California  processors. 

9(a).  The  second  sentence  is  inaccurately  phrased, 
and,  in  any  event,  is  superfluous  and  immaterial. 

9(c).  There  is  no  evidence  in  the  record  to  sup- 
port the  provisions  "or  beet  sugar  refined  in  one 
refinery  from  that  refined  in  another  refinery" 
(lines  3-4,  page  8).  And  compare  the  language  with 
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that  in  lines  28-30,  page  16.  Furthermore,  none  of 
this  finding  has  any  bearing  on  the  issues  in  the 
case. 

9(e).  There  is  no  evidence  to  warrant  a  finding 
that  a  grower  of  sugar  beets  in  Northern  California 
could  not  sell  sugar  beets  "at  a  profit  except  to  one 
of  said  manufacturers".  The  parties  have  stipulated 
that  "The  only  practicable  market  available  to  plain- 
tiffs and  other  beet  growers  in  California  north  of 
the  36th  parallel  during  the  crop  years  1938-1941 
was  sale  to  one  or  more  of  the  companies  having 
factories  in  California".  (1  Tr.  40.)  The  evidence 
shows  no  more. 

Defendant  objects  to  the  last  sentence  in  the  para- 
graph as  not  essential  to  the  decision  of  the  court. 

9(f).  The  proposed  finding,  if  necessary  at  all, 
should  be  limited  in  scope  to  Northern  California. 

9(i).  The  first  sentence  is  inaccurate  in  that  grow- 
ers might,  and  did,  grow  beets  for  more  than  one 
processor  in  a  season.  [362] 

9(k).  Defendant  objects  to  this  proposed  finding 
on  the  following  grounds: 

(a)  The  language  in  line  16  "of  the  sale  of  the 
sugar  content  of  beets"  is  inaccurate,  since  the  sale 
involved  is  that  of  the  sugar  produced  from  such 
beets. 

(b)  The  full  sentence  contained  in  lines  18  and 
19,  "This  method  was  in  general  use  wherever  Crys- 
tal operated",  is  immaterial. 

(c)  The  language  in  lines  19  and  20  "During  the 
years  1937  and  1938  (when  competitive  conditions 
existed  in  Northern  California)"  is  improper  as  in- 
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f erring,  although  the  evidence  does  not  show,  that 
there  were  not  competitive  conditions  in  various 
phases  of  the  industry  in  the  years  1939,  1940  and 
1941.  Furthermore,  the  proposed  finding  infers,  con- 
trary to  fact,  that  the  so-called  "profit-sharing"  con- 
cept of  the  contract  existed  only  in  1937  and  1938, 
and  not  in  1939,  1940  and  1941. 

11.  Defendant  objects  to  this  proposed  finding 
on  the  following  grounds : 

(a)  The  full  sentence  found  in  lines  25-27  covers 
the  entire  state  of  California,  and  to  the  extent  it 
involves  more  than  Northern  California,  it  is  not 
essential  to  the  disposition  of  the  case.  Similarly,  the 
language  in  lines  27-29  "During  said  years  growers 
in  Southern  California  were  paid  on  the  average  net 
return  of  the  Southern  California  factories  and"  is 
immaterial.   [363] 

(b)  That  portion  of  the  proposed  finding  begin- 
ning with  a  new  sentence  in  line  30,  page  11,  and 
continuing  through  line  4  on  page  12,  encompasses 
the  entire  state  of  California,  and  should  be  limited 
to  Northern  California. 

12.  (lines  5-17).  The  language  in  lines  5-7,  "at  a 
time  unknown  to  plaintiffs  but  particularly  within 
the  knowledge  of  defendant,  but  which  defendant 
did  not  disclose  to  the  plaintiffs  or  to  the  court"  is 
immaterial  since  defendant  admitted  an  agreement 
with  Holly  and  Spreckels  to  pay  growers,  using  as 
one  variable,  the  joint  net  return  from  the  sales  of 
sugar  from  the  three  companies'  Northern  Cali- 
fornia factories,  and  the  quoted  language  has  no 
bearing  on  the  issues  or  on  the  ultimate  conclusion 
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of  the  court.  As  a  further  objection  to  this  portion 
of  the  proposed  finding,  there  is  no  evidence  or  evi- 
dence from  which  it  would  be  proper  to  infer  the 
existence  of  any  agreement  between  the  alleged  con- 
spirators as  to  anything  except  the  use  of  the  joint 
net  return,  as  aforesaid. 

The  word  "Crystal"  in  lines  15  and  16  should  be 
^'Spreckels". 

12(c).  Defendant  objects  to  line  29,  page  12, 
through  line  4,  page  13,  on  the  ground  that  plain- 
tiffs wholly  failed  to  prove  that  there  was  no  com- 
petition between  the  defendant,  Holly  and  Spreckels 
during  the  crop  years  1939,  1940  and  1941;  on  the 
contrary,  defendant's  evidence  showed  highly  com- 
petitive conditions  in  the  sale  of  sugar  between  these 
companies  during  said  period  of  time.  Defendant 
objects  to  the  last  sentence  of  this  proposed  finding 
since  the  method  of  paying  growers  in  Southern 
[364]  California  is  immaterial  to  the  disposition  of 
the  cases. 

12(d).  Defendant  objects  to  this  proposed  finding 
on  the  following  grounds : 

(a)  The  language  in  lines  7  and  8  "Instead  of 
paying  the  growers  of  sugar  beets  a  reasonable  price 
for  their  beets"  is  followed  by  language  which  is 
a  non  sequitur. 

(b)  The  language  beginning  in  line  15  and  con- 
tinuing into  line  16  "A  similar  method  was  used 
during  said  years  throughout  Southern  California" 
relates  to  a  matter  which  is  immaterial  to  the  dis- 
position of  the  case. 
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12(g).  Objected  to  as  being  both  hypothetical  and 
argumentative. 

12(h).  The  activities  of  the  sugar  companies  in 
Southern  California  are  not  germane  to  the  decision 
which  has  been  made  by  the  court. 

12 (i).  The  record  is  devoid  of  evidence  to  sustain 
this  finding,  which  enlarges  the  combination  or  con- 
spiracy beyond  anything  alleged  or  proven. 

13(b).  This  proposed  finding  is  irrelevant  to  the 
disposition  of  the  case. 

14,  15.  Defendant  objects  to  these  proposed  find- 
ings and  each  of  them  on  the  grounds  that:  [365] 

(a)  Any  findings  with  reference  to  the  Secretary 
of  Agriculture's  determinations  are  irrelevant  to 
and  go  wholly  outside  of  the  issues.  It  will  be  re- 
called that  counsel  for  plaintiff  himself  moved  to 
amend  his  pleadings  by  eliminating  this  matter,  and 
the  motion  was  granted.  (Tr.  of  Jan.  9,  1950,  pp. 
17,  20.) 

(b)  The  references  to  Southern  California  plants 
and  to  the  Arkansas  Valley  of  Colorado  are  imma- 
terial. 

16.  The  references  to  Southern  California  and  to 
the  Arkansas  Valley  in  Colorado,  and  the  expression 
*' elsewhere  in  other  states  of  the  United  States"  are 
irrelevant  and  immaterial.  (It  is  assumed  that  in 
line  24  the  years  1939,  1940  and  1941  are  intended 
instead  of  the  years  1940,  1941  and  1942.) 

Defendant  objects  to  the  reference  in  line  6  on 
page  17  to  the  term  "pooled  net  return"  as  being 
inaccurate  language  and  as  being  without  founda- 
tion in  the  evidence. 
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17.  This  proposed  finding  ignores  that  portion  of 
the  evidence  in  the  testimony  of  Mr.  W.  N.  Wilds, 
President  of  defendant,  that  he  was  the  one  who 
made  the  final  decision  as  to  the  change  from  the 
1938  form  to  the  1939  form  of  contract  in  Northern 
California  (pages  70  and  94  of  deposition  of  W.  N. 
Wilds  and  others). 

18.  Defendant  objects  to  lines  6-14  of  this  pro- 
posed finding  on  the  ground  that  they  are  so  drawn 
as  to  raise  an  inference  that  there  was  no  competi- 
tion among  the  processors  of  [366]  sugar  in  North- 
em  California  during  the  crop  years  1939,  1940  and 
1941  as  to  performance,  ability  and  deficiency  of  their 
manufacturing,  sales  and  executive  departments. 
Plaintiffs  wholly  failed  to  prove  that  competition 
did  not  continue  between  the  companies  during  the 
years  in  litigation,  and  evidence  of  the  defendant 
clearly  showed  that  such  competition  did  exist.  The 
reference  to  1938  prices  to  the  growers  covers  mat- 
ters which  are  merged  in  the  findings  as  to  damages; 
but  if  these  references  are  deemed  material,  the  find- 
ing should  also,  in  all  fairness,  embrace  the  fact  that 
in  1937  (the  other  year  utilized  by  the  court  as  a 
damage  yardstick),  and  amount  paid  by  each  com- 
pany per  average  ton  of  beets  (16%  sugar  content) 
was  Holly  $5,138,  Crystal  $5,106  and  Spreckels 
$5,078. 

20.  The  first  sentence,  which  is  repetitious  of 
statements  of  similar  import  contained  in  other  pro- 
posed findings  to  the  effect  that  during  the  crop 
seasons  1939,  1940  and  1941  competition  between  de- 
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fendant,  Holly  and  Spreckels  no  longer  existed,  is 
without  foundation  in  the  evidence. 

That  portion  of  the  proposed  finding  beginning 
with  the  new  sentence  on  line  15,  page  19,  and  con- 
tinuing through  the  sentence  which  ends  on  line  3, 
page  20,  has  no  relationship  to  the  decision  of  this 
court.  The  fallacy  of  attempting  to  show  damage  to 
plaintiffs  based  on  over-all  earning  figures  of  de- 
fendant is  apparent,  a  completely  unreliable  method 
of  measuring  damages,  and  one  presumably  given 
no  consideration  by  the  court.  Furthermore,  this 
portion  of  the  proposed  finding  contains  inaccurate 
representations,  since  the  so-called  ''50-50"  division 
between  the  processor  and  the  grower  (which  con- 
cept is  only  an  approximation)  relates  to  the  net  re- 
turns received  from  the  [367]  sale  of  sugar.  The  net 
return  from  sugar,  as  clearly  appears  from  the  evi- 
dence in  the  case,  is  a  figure  arrived  at  by  deducting 
from  the  gross  sales  price  of  sugar  certain  specified 
marketing  expenses;  no  manufacturing  costs  enter 
into  the  picture  and  no  other  activities  of  the  pro- 
cessor such  as  agricultural  undertakings,  sales  of 
by-products,  etc.,  have  a  place  in  the  so-called  "50- 
50"  formula  reflected  in  the  schedule  of  beet  prices 
in  the  various  contracts  of  defendant.  An  analysis 
of  the  data  in  evidence  shows  that  the  ''profit-shar- 
ing" arrangement  relates  to  net  returns  from  sugar 
sold,  and  the  processor  might  lose  money  on  its  over- 
all operations  and  yet  there  would  be  a  "net  return" 
figure.  Thus,  the  portion  of  the  finding  in  question 
proceeds  on  an  erroneous  premise,  and  one  having 
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no  foundation  in  the  evidence  of  the  case.  Further- 
more, the  finding  is  wholly  unessential. 

The  use  in  line  6,  page  20,  of  the  words  ''when 
there  was  free  competition"  is  an  attempt  to  color 
and  is  not  in  the  nature  of  a  judicial  finding  of  fact, 
since,  as  mentioned  above  in  connection  with  several 
other  objections,  plaintiffs  wholly  failed  to  prove 
that  there  was  not  competition  during  the  years 
1939, 1940  and  1941.  Too,  the  balance  of  the  proposed 
finding  ignores  the  substantial  evidence  presented 
by  defendant  to  show  that  during  the  crop  years 
1939,  1940  and  1941  defendant  had  biunper  crops  of 
sugar  at  Clarksburg,  and  that  due  to  this  fact  de- 
fendant had  to  find  markets  farther  from  the  factory 
than  had  been  necessary  in  1938  or  was  necessary 
in  1942  (see  pages  359,  399,  402,  419,  433  Daily 
Transcript). 

21.  That  portion  of  this  finding  contained  in  line 
26,  page  20,  through  line  7,  page  21,  contains  the 
same  unfounded  statement  as  that  objected  to  in 
connection  with  other  proposed  [368]  findings  to 
the  effect  that  defendant  and  other  Northern  Cali- 
fornia companies  no  longer  produced  and  sold  sugar 
in  interstate  commerce  in  competition  with  each 
other  as  they  had  done  prior  to  1939,  1940  and  1941, 
the  plaintiffs  having  failed  to  show  this  to  be  so  and 
defendant  having  shown  it  was  not  so.  Furthermore, 
the  statement  in  lines  3  and  4,  page  21  that  ''they 
pooled  their  receipts  and  expenses"  is  wholly  unwar- 
ranted by  the  evidence.  Nor  is  there  any  foundation 
whatsoever  in  the  evidence  for  the  statement  con- 
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tained  in  the  sentence  beginning  on  line  7  and  end- 
ing on  line  12  of  page  21. 

That  portion  of  the  proposed  finding  beginning 
with  the  sentence  in  line  27,  page  21,  and  continu- 
ing to  the  end  of  the  proposed  finding  ignores  the 
important,  apparent  fact  that  to  assume  that  the 
Company  deliberately  lost  money  is  contrary  to  all 
reason;  furthermore,  this  portion  of  the  finding  is 
directly  counter  to  the  evidence  which  showed  con- 
tinuing keen  competition  in  sugar  operations  be- 
tween the  companies  during  the  years  1939,  1940 
and  1941. 

22.  The  court  has  stated  in  its  Memorandum 
Opinion  that  "There  remains  nothing  further  for 
me  to  do  but  fix  damages",  thus  indicating  that  this 
court  believes  that  the  decision  of  the  Supreme  Court 
has  precluded  any  further  inquiry  into  the  question 
of  whether  the  agreement  to  use  the  joint  net  had 
the  effect  on  interstate  commerce  to  bring  it  within 
the  purview  of  the  Sherman  Act;  consequently,  if 
the  court  is  making  its  determination  as  to  the  effect 
of  the  agreement  in  question  on  interstate  commerce 
on  the  basis  of  what  it  considers  a  mandate  from  the 
Supreme  Court,  the  Findings  of  Fact  or  Conclusions 
of  Law  should  reflect  this  [369]  fact. 

23.  The  references  in  this  proposed  finding  to 
Southern  California  and  to  other  portions  of  the 
United  States  outside  of  Northern  California  are 
immaterial. 

24.  This  language  disregards  the  showing  made 
in  the  evidence  that  during  the  years  in  question  the 
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government  controlled  the  acreage  planted  to  beets, 
and  also  controlled,  by  marketing  allotments,  the 
quantity  of  sugar  distributed.  (See  defendant's  Ex- 
hibits A,  B  and  J.) 

25.  This  finding  is  repetitious  of  materials  con- 
tained in  previous  proposed  findings  of  fact,  (see 
Nos.  9(d)  (e)  (f)  (g)  (i)  (j)).  And  the  language  in 
lines  17  through  19  pertaining  to  the  control  over 
the  quantity  of  beets  grown  and  the  quantity  of 
sugar  sold  fails  to  take  into  account  the  matters  of 
government  control  over  acreage  and  sugar  sales  re- 
ferred to  in  the  objection  to  proposed  finding  No.  24. 

26.  Defendant  objects  to  this  proposed  finding  on 
the  ground  that  plaintiffs  have  wholly  failed  to  show 
any  lessening  of  competition  '4n  the  later  interstate 
phases  of  over-all  activity",  or  that  ''the  effects  in 
those  phases  had  repercussions  upon  the  prior  ones, 
including  the  price  received  by  the  growers."  Sim- 
ilarly, the  record  is  devoid  of  evidence  showing  that 
the  agreement  to  use  the  joint  net  as  one  of  the 
variables  in  the  formula  used  in  paying  for  beets 
''reduced  competition  in  the  interstate  distribution 
of  sugar"  as  stated  in  this  finding  (line  8,  page  24). 
The  evidence  was  wholly  to  the  contrary.  [370] 

27.  This  proposed  finding  ignores  (a)  the  show- 
ing made  by  defendant  as  to  the  control  exercised 
by  the  government  both  on  the  beet  acreage  and  on 
the  sales  of  sugar  during  the  period  in  question 
(see  objections  to  proposed  finding  No.  24)  ;  and  (b) 
the  fact  that  the  evidence  fails  to  show  any  relation- 
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ship  between  the   interstate   distribution  of  sugar 
and  the  price  paid  for  beets. 

31.  This  proposed  finding  has  no  relevancy  to  the 
issues  tried  in  the  case  or  to  the  disposition  which 
has  been  made  by  the  court.  The  relevancy,  if  any, 
would  be  in  connection  with  the  accounting  portions 
of  the  complaint,  which  are  not  involved  in  these 
findings. 

32.  Plaintiffs  have  wholly  failed  to  show  that  the 
alleged  conspiracy  had  any  effect  whatsoever  upon 
the  sale  of  sugar  in  interstate  commerce  *'in  com- 
petition with  the  sugar  of  the  co-conspirators"; 
rather,  the  evidence  clearly  shows  that  there  was 
strong  competition  between  the  defendant  and  the 
other  processors  of  sugar  in  the  sales  of  sugar 
throughout  the  period  in  question.  Defendant  further 
objects  to  this  finding  as  repetitious  of  12(f). 

33.  The  evidence  is  devoid  of  any  showing  that 
''interstate  commerce  in  sugar  was  illegally  re- 
strained" or  restrained  at  all,  or  that  competition 
in  connection  with  the  interstate  shipment  of  sugar 
was  in  any  way  lessened.  And  see  objection  to  pro- 
posed finding  No.  22. 

35.  This  proposed  finding  is  repetitious  of  pro- 
posed [371]  finding  No.  3. 

40(c).  Defendant  objects  to  this  finding  as  not 
based  on  evidence  and  as  not  being  a  proper  inference 
to  be  drawn  from  the  evidence,  but  defendant  as- 
sumes that  the  decision  which  has  been  made  by  the 
court  necessarily  adopts  the  reasoning  refiected  in 
this  finding. 
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40(d).  Defendant  objects  to  this  proposed  finding 
on  the  following  grounds : 

(a)  "net  sales"  (line  6)  probably  means  "net 
returns"  or  "net  sales  returns". 

(b)  the  words  (lines  6-7)  "net  sales  from  all  of 
the  beets  delivered  by  plaintiffs  to  defendant"  have 
no  meaning,  but  assuming  that  it  is  intended  to 
mean,  in  substance,  that  the  net  returns  of  Crystal's 
Clarksburg  factory  during  the  years  1939,  1940  and 
1941  did  not  include  the  net  returns  from  all  sugar 
produced  from  beets  delivered  by  plaintiffs  to  de- 
fendant, defendant  objects  to  the  proposed  finding 
on  the  ground  that  it  has  no  relevancy  to  any  issue 
tried  by  the  court  or  to  the  disposition  of  the  case, 
since  it  relates  purely  to  the  accounting  phase. 

40(e).  The  practice  referred  to  was  carried  on 
both  before  and  after  the  alleged  conspiracy,  and  the 
finding  has  relevancy,  if  any,  only  in  connection  with 
the  accounting  counts  of  the  plaintiffs'  complaints. 
The  practice  of  shipping  beets  to  Oxnard  from  the 
Clarksburg  area  is  not  shown  in  any  way  to  have 
been  related  to. the  use  of  the  joint  net  return  of  the 
Northern  [372]  California  processors  as  a  part  of 
the  formula  used  in  paying  for  beets.  Defendant 
further  points  out  the  inaccuracy  of  that  portion  of 
this  proposed  finding  beginning  with  the  word  "yet" 
in  line  8,  page  31,  to  the  end  of  the  proposed  finding, 
in  that  net  return  figures  do  not  take  into  account 
"total  beets  delivered",  and  that  this  portion  of  the 
finding  is  not  in  accordance  with  the  facts  as  shown 
by  the  evidence. 
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40(f).  This  proposed  finding  has  no  relevancy 
to  the  issues  tried  by  the  court,  its  relevancy,  if  any, 
being  to  the  accounting  portions  of  the  plaintiffs' 
complaint,  not  here  involved.  The  evidence  shows 
that  the  carrying  over  of  sugar  from  one  crop  year 
to  another,  as  done  in  the  years  1939,  1940  and  1941, 
was  also  practiced  both  before  and  after  those  years. 
Furthermore,  the  evidence  clearly  shows  that  the 
defendant  did  not  exercise  "exclusive  control  as  to 
when  sugar  was  sold  and  whether  sugar  of  one  year 
was  sold  that  year  or  in  a  subsequent  year",  since, 
during  the  crop  years  1939, 1940  and  1941  there  were 
government  controls  on  the  sale  of  sugar  (see  de- 
fendant's Exhibit  J),  with  the  result  that  defend- 
ant was  not  a  free  agent  in  determining  the  times 
at  which  sugar  would  be  sold. 

40(g).  Defendant  objects  to  this  proposed  finding 
on  the  ground  that  the  operations  at  Oxnard  have 
no  relevancy  to  the  case;  that  the  practice  alluded 
to  in  the  proposed  finding  is  one  which  existed  both 
prior  to  and  after  the  crop  years  1939,  1940  and 
1941 ;  and  that  the  plaintiff  has  completely  failed  to 
show  any  connection  between  the  practice  and  the 
alleged  conspiracy.  [373] 

In  lieu  of  said  findings  and  in  lieu  of  the  con- 
clusions of  law  and  judgment  proposed  by  plaintiffs 
herein,  defendant  respectfully  presents  the  accom- 
panying and  proposed  findings  of  fact,  conclusions 
of  law  and  judgment,  which  in  the  belief  of  defend- 
ant accurately  reflect  the  issues  actually  tried  by  the 
Court,  the  findings  of  the  Court  thereon  and  the 
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Coui-t's    conclusions    and    decision    with    reference 
thereto. 

Dated:   January  19,  1951. 

Respectfully  submitted, 

DONALD  S.  GRAHAM, 
O'MELVENY  &  MYERS, 
/s/  By   PIERCE  WORKS, 

Attorneys  for  Defendant. 

Acknowledgment  of  Service  attached. 
[Endorsed]  :    Filed  Jan.  19,  1951.  [374] 


[Titles  of  District  Court  and  Causes— 4643-8353.] 

OBJECTIONS  TO  SECOND  DRAFT  OF 
PLAINTIFFS'  PROPOSED  FINDINGS  OF 
FACT,  CONCLUSIONS  OF  LAW  AND 
JUDGMENT 

Defendant  respectfully  renews  its  objections  here- 
tofore filed  with  reference  to  the  first  draft  of  pro- 
posed findings  of  fact,  conclusions  of  law  and  judg- 
ment heretofore  filed  by  plaintiffs  as  to  all  portions 
of  said  first  draft  therein  objected  to  and  reproduced 
in  the  second  draft  now  on  file ;  and 

Defendant  further  objects  to  said  second  draft  of 
[376]  findings  upon  the  ground  that  the  same  is 
replete  with  conclusions  and  surplusage,  does  not 
correctly  reflect  the  case  as  actually  tried,  and  does 
not  comply  with  the  instructions  heretofore  given 
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by  the  Court  with  reference  to  its  preparation.  In 
this  connection  defendant  respectfully  suggests  that 
in  order  to  correctly  reflect  the  holding  of  the  Court, 
the  findings  herein,  the  conclusions  of  law  and  the 
judgment  to  be  rendered  should  in  substance  em- 
brace the  following,  and  that  any  other  matters  are 
pure  surplusage  and  relate  to  matters  not  actually 
tried : 

1.  Findings  as  to  jurisdictional  facts. 

2.  Findings  as  to  material  facts  admitted  by  the 
pleadings. 

3.  A  finding  that  the  sugar  beets  involved  were 
planted,  grown,  harvested  and  processed  by  defend- 
ant into  sugar  wholly  within  the  State  of  California, 
and  that  the  sugar  manufactured  therefrom  was 
thereafter  transported  and  sold  both  in  interstate 
and  intrastate  commerce. 

4.  A  finding  that  defendant  entered  into  and,  dur- 
ing the  crop  years  1939,  1940  and  1941  actively  par- 
ticipated in  and  maintained  a  combination  and  con- 
spiracy to  fix  the  price  of  sugar  beets  purchased  by 
it  for  processing,  through  the  methods  and  means  of 
utilizing,  with  two  other  sugar  processors,  a  common 
price  determination  factor,  namely,  the  joint  aver- 
age net  return  for  sugar  sold  during  a  given  crop 
year  from  the  Northern  California  factories  of  said 
three  processors. 

5.  A  finding  that  such  combination  and  conspir- 
acy was  in  restraint  of  trade. 

6.  A  finding  that   each   of  the   three   plaintiffs 
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[377]  suffered  damage,  in  specified  amounts,  result- 
ing from  such  combination  and  conspiracy. 

7.  A  conclusion  of  law  to  the  effect  that  this  Court 
regards  the  holding  of  the  Supreme  Court  on  the 
previous  appeal  binding  upon  it  as  the  law  of  the 
case  and  for  this  reason  concludes  that  the  activities 
found  had  a  substantial  effect  upon  interstate  com- 
merce and  hence  comes  within  the  purview  of  the 
Anti-Trust  laws. 

8.  A  conclusion  of  law  to  the  effect  that  this  Court 
is  unable  to  find,  from  the  evidence,  that  the  activities 
found  had  any  effect  upon  the  price,  supply  or  com- 
petitive conditions  with  reference  to  sugar. 

9.  Judgment  for  damages,  trebled,  and  for  attor- 
neys' fees. 

10.  Judgment  of  dismissal  of  the  second  and  third 
counts  in  Action  No.  4643,  with  prejudice. 

It  is  further  respectfully  suggested  that  findings 
of  fact,  conclusions  of  law  and  a  judgment  along  the 
lines  above  suggested  would  fairly  and  accurately 
reflect  both  the  case  as  actually  tried  and  the  grounds 
of  the  Court's  decision. 

Dated :   February  5,  1951. 

DONALD  S.  GRAHAM, 
O'MELVENY  &  MYERS, 
/s/  By   PIERCE  WORKS, 

Attorneys  for  Defendant. 

Acknowledgment  of  Service  attached. 
[Endorsed] :   Filed  February  5,  1951.  [378] 
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OBJECTIONS  TO  THIRD  DRAFT  OF  PLAIN- 
TIFFS' PROPOSED  FINDINGS  OF  FACT 
AND  CONCLUSIONS  OF  LAW,  AND  SUG- 
GESTIONS AS  TO  AMENDMENTS 

Defendant  respectfully  specifies,  as  being  applic- 
able to  said  Third  Draft,  each  and  every  objection 
heretofore  specified  by  it,  by  its  objections  duly  filed 
herein  on  February  5,  1951,  to  plaintiffs'  Second 
Draft  of  Proposed  Findings  of  Fact,  [380]  Con- 
clusions of  Law  and  Judgment. 

In  addition  to  the  foregoing,  defendant  respect- 
fully suggests  the  following  modifications  of  said 
Third  Draft  by  way  of  additions  thereto  or  deletions 
therefrom : 

1.  Delete  that  portion  of  paragraph  5  commenc- 
ing at  page  6,  line  7  and  ending  at  page  6,  line  18, 
and  reading  as  follows : 

''The  various  steps  involved  in  the  production  and 
sale  of  beet  sugar  in  California  during  the  years  here 
involved,  including  the  growing  of  sugar  beets,  the 
harvesting  thereof,  the  delivering  of  the  beets  to  the 
manufacturer,  the  processing  into  sugar  and  the  sale 
and  distribution  of  sugar  in  interstate  commerce  to 
the  ultimate  consumer,  were  at  all  times  herein  men- 
tioned and  now  are  intermingled  with  and  directly 
affected  by  each  other  and  had  and  have  a  direct 
relation  upon  each  other.  Each  of  said  steps  was  at 
all  times  herein  mentioned  and  now  is  a  part  of  a 
transaction  that  commenced  when  the  ground  was 
prepared  for  planting  the  sugar  beet  seed  and  was 
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completed  when  the  sugar  was  delivered  to  the  pur- 
chaser." 

2.  Add  to  paragraph  6(c)  at  page  8,  line  12,  the 
following : 

''The  beets,  however,  including  the  beets  pur- 
chased from  plaintiffs  during  1939,  1940  and  1941, 
all  as  hereinafter  found,  were  planted,  grown,  har- 
vested and  processed  into  sugar  wholly  within  the 
State  of  California." 

3.  In  paragraph  9  at  page  11,  lines  9-10,  delete 
the  following:  [381] 

"and  commerce  among  the  several  states.  ..." 

4.  At  page  11,  line  9  and  page  11,  line  10,  delete 
the  misplaced  conclusion  of  law:  "unlawfully". 

5.  At  page  11,  lines  11-12,  delete  the  misplaced 
conclusion  of  law: 

"all  in  violation  of  the  anti-trust  laws  of  the 
United  States". 

6.  At  page  11,  line  12,  delete  the  misplaced  con- 
clusion of  law:  "unlawful." 

7.  Delete  Paragraph  11  at  page  13,  lines  6  through 
10. 

8.  Delete  that  portion  of  Paragraph  12  commenc- 
ing at  page  13,  line  11  and  ending  at  page  13,  line 
24,  and  reading  as  follows: 

"As  a  direct,  expected  and  planned  result  of  said 
conspiracy,  the  free  and  natural  flow  of  commerce 
in  interstate  trade  was  intentionally  hindered  and 
obstructed,  and,  instead  of  defendant  and  the  other 
said  manufacturers  in  Northern  California  produc- 
ing and  selling  sugar  in  interstate  commerce  from 
beets  raised  in  Northern  California  in  competition 
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with  each  other  as  they  had  previously  done,  they 
became  illegally  associated  in  a  combination  and  con- 
spiracy wherein  they  ceased  to  compete  in  interstate 
commerce  and  fixed  prices  paid  growers  and  paid 
the  beet  growers  upon  a  method  the  effect  of  which 
[382]  was  the  same  as  if  they  had  pooled  their  re- 
ceipts and  expenses.  They  thus  frustrated  the  free 
enterprise  system  which  it  was  and  is  the  purpose  of 
the  anti-trust  acts  to  protect  and  which  had  existed 
in  said  Northern  California  in  1937  and  1938  prior 
to  said  conspiracy." 

9.  Delete  from  Paragraph  18-C-l  at  page  16,  line 
32:  ''not  less  than". 

10.  Delete  from  Paragraph  18-C-2  at  page  17,  line 
2:  "at  least". 

11.  Delete  from  Paragraph  18-C-3  at  page  17,  line 
4:  "not  less  than." 

12.  Delete  from  Paragraph  18-D  at  page  17,  line 
8,  the  misplaced  conclusion  of  law:  "unlawful". 

13.  Delete  from  Paragraph  18-D  at  page  17,  line 
14  and  page  17,  line  16:  "at  least". 

14.  Delete  from  Paragraph  18-D  at  page  17,  lines 
19-20: 

' '  These  amounts  as  found  herein  are  on  the  con- 
servative side." 

15.  Revise  Paragraph  19  at  page  17,  lines  23-29 
to  read  as  follows : 

"By  reason  of  the  foregoing  acts  of  the  defendant 
and  its  said  conspirators,  competition  in  sugar  beets 
[383]  and  the  purchase  thereof  was  substantially 
lessened  and  the  price  of  sugar  beets  was  fixed,  to 
the  damage  of  plaintiffs  as  aforesaid." 
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16.  Delete  Paragraph  26  at  page  20,  lines  1-3. 

17.  Delete  Paragraph  1  of  the  Conclusions  of 
Law  at  page  20,  lines  11-13. 

18.  Prom  Paragraph  numbered  2  of  the  Con- 
clusions of  Law  delete  the  period  at  page  20,  line  16 
and  add  the  following: 

'* ;  and  for  this  reason  the  Court  concludes  and 
declares  that  the  activities  hereinabove  found 
constituted  a  combination  and  conspiracy  within 
the  purview  of  the  Anti-Trust  laws  of  the  United 
States,  and  hence  unlawful." 

19.  Delete  Paragraph  numbered  10  of  the  Con- 
clusions of  Law  and  substitute  therefor  the  follow- 
ing: 

"No  evidence  having  been  introduced  under 
the  second  and  third  counts  in  Action  No.  4643, 
the  same  and  each  of  them  should  be  dismissed 
with  prejudice." 

(And  the  proposed  judgment  should  be  modified  ac- 
cordingly.) 

Dated:    February  15,  1951. 

Respectfully  submitted, 

DONALD  S.  GRAHAM, 
O'MELVENY  &  MYERS, 
/s/  By   PIERCE  WORKS, 

Attorneys  for  Defendant. 

Acknowledgment  of  Service  attached. 
[Endorsed] :   Filed  February  16,  1951.  [384] 
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FINDINGS   OF  FACT  AND  CONCLUSIONS 

OF  LAW 

The  above  entitled  cases  having  been  duly  con- 
solidated for  trial,  came  on  regularly  for  trial  and 
were  tried  before  the  Honorable  Benjamin  Harrison, 
United  States  District  Judge,  a  jury  having  been 
waived  by  all  parties.  Plaintiffs  appeared  by  Wood, 
Crump,  Rogers  and  Arndt  (by  Stanley  M.  Arndt, 
Esq.),  their  attorneys,  [386]  and  defendant  appeared 
by  O'Melveny  and  Myers  (by  Pierce  Works,  Esq., 
and  John  Whyte,  Esq.)  and  by  Donald  S.  Graham, 
Esq.,  its  attorneys. 

The  complaint  in  action  8353  sought  damages  by 
Evans  for  the  years  1939,  1940  and  1941.  Defendant 
filed  its  motion  to  dismiss  said  complaint.  Thereupon 
plaintiff  in  said  action  filed  his  amendment  to  his 
complaint  pursuant  to  Rule  15-A  of  the  Rules  of 
Civil  Procedure.  Thereafter,  by  stipulation,  said 
motion  was  heard  as  to  the  said  complaint  as 
amended  and  was  granted  by  the  court  on  the 
grounds  of  the  statute  of  limitations  as  to  the  1939 
and  1940  crop  years  but  was  denied  as  to  the  1941 
crop  year.  The  statute  of  limitations  was  suspended 
between  Oct.  10,  1942  and  June  30,  1946  by  virtue 
of  the  amendment  of  15  U.S.C.  Sec.  16  passed  Oct. 
10, 1942  as  amended  June  30, 1945  (Acts  of  Congress, 
Oct.  10,  1942,  Ch.  589,  56  Stat.  781;  59  Stat.  306; 
U.S.C.A.  1940  Ed.  Supp.  IV,  p.  185;  15  U.S.C.A. 
1949  Cumulative  Annual  Pocket  Parts,  Title  15,  Sec. 
16,  p.  161.)  The  Evans  suit  was  filed  June  23,  1948. 
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The  applicable  statute  of  limitations  was  three  years 
under  Sec.  338,  Subd.  1,  Code  of  Civil  Procedure  of 
California,  plus  the  period  during  which  the  statute 
was  suspended  as  aforesaid,  and  the  Evans  suit  was 
therefore  barred  as  to  any  claims  or  cause  of  action 
arising  prior  to  Oct.  3,  1941.  The  Evans  cause  of 
action  for  the  1939  and  1940  crop  years  arose  prior 
to  Oct.  3,  1941,  and  was  therefore  barred.  The  court, 
for  that  reason,  on  Nov.  22,  1948,  granted  defend- 
ant's motion  to  dismiss  the  Evans  action  as  to  the 
claims  and  causes  of  action  in  said  Evans  action  No. 
8353  for  the  years  1939  and  1940  and  denied  it  as  to 
the  year  1941.  The  Evans  action  8353  was  tried  as 
to  the  year  1941  only,  but  action  4643  was  tried  as 
to  the  years  1939,  1940  and  1941.  Action  4643  was 
commenced  on  July  30,  1945.  The  statute  of  limita- 
tions in  said  action  4643  was  suspended  at  that  time 
pursuant  to  said  statute  as  amended,  and  had  been 
suspended  continuously  from  Oct.  [387]  10,  1942  up 
to  said  date  and  had  run  in  said  action  4643  less  than 
the  statutory  period  as  to  each  of  the  years  1939, 

1940  and  1941  which  ended  July  31,  1940,  July  31, 

1941  and  July  31,  1942  respectively. 

The  amended  complaint  in  action  4643,  as 
amended,  contained  three  counts,  the  first  being  upon 
the  Sherman  Act,  and  the  second  and  third  being 
for  an  accounting.  Plaintiffs  stipulated  that  if  judg- 
ment were  rendered  in  their  favor  upon  the  first 
count,  that  the  second  and  third  counts  would  be 
funeto  officio  and  would  not  be  pressed.  Action  4643 
was  tried  only  on  the  first  count  or  cause  of  action 
thereof  as  amended.  Evidence  both  oral  and  docu- 
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mentary  and  various  stipulations  were  received  in 
evidence,  and  the  parties  having  presented  written 
briefs  to  the  court,  and  the  matter  being  duly  sub- 
mitted to  court,  and  the  court  being  fully  advised 
in  the  premises,  now  makes  its  Findings  of  Fact  and 
Conclusions  of  Law  as  follows: 

FINDINGS  OF  FACT 

The  Court  finds  that: 

(A)  In  these  findings  and  in  the  conclusions  of 
law,  defendant  American  Crystal  Sugar  Company 
will  be  called  "Crystal",  plaintiff  Mandeville  Island 
Farms,  Inc.  will  be  called  "Mandeville",  plaintiff 
R.  C.  Zuckerman  will  be  called  "Zuckerman",  plain- 
tiff Gr.  K.  Evans  will  be  called  "Evans",  Spreckels 
Sugar  Company  will  be  called  "Spreckels",  Holly 
Sugar  Corporation  will  be  called  "Holly",  and 
Union  Sugar  Company  will  be  called  "Union." 

(B)  A  crop  year  as  referred  to  herein  and  in  the 
conclusions  of  law,  is  from  August  1st  of  any  par- 
ticular year  to  July  31st  of  the  next  calendar  year 
and  is  commonly  referred  to  herein  by  the  year  num- 
ber of  the  calendar  year  in  which  it  commences.  The 
word  "year"  as  hereinafter  used  refers  to  the  crop 
year  herein  described. 

(C)  Certain  stipulations  of  facts  were  entered 
into  in  writing  [388]  between  the  parties  and  re- 
ceived in  evidence  by  and  considered  by  the  court. 
The  court  finds  as  true  the  facts  stipulated  to  there- 
in. The  Court  also  finds  as  true  the  allegations  of 
the  amended  complaint  as  amended  in  case  4643  and 
the  complaint  as  amended  in  action  8353,  admitted 
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by  or  not  denied  by  the  answer  or  amended  answer 
thereto. 

1.  The  grounds  upon  which  the  jurisdiction  of 
the  court  depends  are :  this  is  an  action  brought  by 
persons  injured  in  their  business  and  property  by 
reason  of  acts  of  the  defendant  forbidden  in  the  anti- 
trust laws  of  the  United  States  (15  U.S.C.A.  Sec. 
15),  and  brought  in  a  district  in  which  the  defendant 
is  found  and  has  an  agent. 

2.  (a)  Plaintiff  Mandeville  now  is  and  at  all  times 
herein  mentioned  has  been  a  corporation  duly  or- 
ganized and  existing  under  and  by  virtue  of  the  laws 
of  the  State  of  California,  with  its  principal  place 
of  business  in  Stockton,  San  Joaquin  County,  Cali- 
fornia. 

(b)  Defendant  Crystal  now  is  and  at  all  times 
herein  mentioned  has  been  a  corporation  organized 
and  existing  under  and  by  virtue  of  the  laws  of  the 
State  of  New  Jersey,  with  its  principal  office  and 
place  of  business  and  executive  departments  in  Den- 
ver, Colorado,  and  engaged  in  trade  and  commerce 
among  the  several  states  of  the  United  States.  At 
all  times  herein  mentioned,  said  defendant  has  been 
and  now  is  qualified  to  do  and  doing  business  in 
California  and  in  the  above  entitled  district  thereof 
as  a  foreign  corporation  and  is  found  in  the  above 
entitled  district  and  division  of  California  and  in 
various  other  parts  of  California.  Its  agent  desig- 
nated for  service  of  process  under  and  by  virtue  of 
the  law  of  the  State  of  California  regarding  foreign 
corporations  is  J.  W.  Rooney,  of  Oxnard,  Ventura 
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County,  in  the  above  entitled  district  and  division 
of  California. 

(c)  Plaintiffs  Zuckerman  and  Evans  now  are  and 
at  all  [389]  times  herein  mentioned  have  been  citi- 
zens and  inhabitants  of  the  State  of  California  and 
residents  of  San  Joaquin  County  in  said  State. 

3.  (a)  Plaintiffs  Mandeville,  Zuckerman  and 
Evans  assert  rights  herein  to  relief  in  respect  of  or 
arising  out  of  a  series  of  transactions  in  which  com- 
mon questions  of  law  and  common  questions  of  fact 
arise  and  are  involved.  The  said  transactions  involve 
agricultural  contracts  identical  in  practically  all  ma- 
terial matters  and  respects,  for  successive  cropping 
seasons,  each  involving  sugar  beets  to  be  grown  in 
Contra  Costa  and  San  Joaquin  Counties,  California, 
north  of  the  36th  parallel  and  in  the  delta  of  the  San 
Joaquin  River  system. 

(b)  Mandeville  Island  at  all  times  herein  men- 
tioned contained  large  areas  of  land  suitable  in  com- 
position, drainage,  irrigation,  location,  climate  and 
transportation  facilities  for  the  commercial  raising 
of  sugar  beets  suitable  for  processing  into  sugar. 
During  the  crop  years  1939,  1940  and  1941  herein 
mentioned,  plaintiffs  Mandeville  and  Zuckerman  had 
respectively  supplies,  equipment,  tools,  personnel, 
labor,  organization,  and  knowledge  adequate  for  the 
commercial  raising  on  Mandeville  Island  of  sugar 
beets  suitable  for  processing  into  sugar. 

4.  The  matter  in  controversy  in  each  suit  herein 
exceeds,  exclusive  of  the  interest,  costs  and  attorney 
fees,  the  sum  of  $3,000.00. 

5.  On   Sept.   11,  1939,   the   Second  World  War 
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broke  out  and  thereafter  and  up  to  Dec.  7,  1941,  the 
United  States  was  in  danger  of  being  drawn  into  said 
conflict  and  was  preparing  its  defense  against  its 
possible  entry  into  said  conflict.  On  Dec.  7,  1941  the 
Japanese  attacked  the  United  States  at  Pearl  Har- 
bor. This  was  followed  by  declaration  of  war  be- 
tween the  United  States  and  all  the  members  of  the 
Axis.  At  all  times  herein  mentioned  from  Sept.  11, 
1939,  the  sugar  beet  industry  was  and  now  is  one 
of  [390]  the  vital  industries  of  the  United  States 
and  the  growing  of  sufficient  sugar  beets  to  provide 
for  national  demands  and  defense  and  for  the  beet 
sugar  stock  pile  necessary  for  military  purposes  was 
a  matter  of  national  welfare.  As  a  result,  the  United 
States  Government  rationed  the  use  of  sugar  in  the 
United  States  and  said  rationing  still  continued  at 
the  time  of  the  filing  of  action  4643.  The  various  steps 
involved  in  the  production  and  sale  of  beet  sugar  in 
California  during  the  years  here  involved,  includ- 
ing the  growing  of  sugar  beets,  the  harvesting  there- 
of, the  delivering  of  the  beets  to  the  manufacturer, 
are  as  set  forth  in  Exhibits  A,  B,  C  and  D  as  herein- 
after set  forth  in  Par.  7-C. 

6.  (a)  That  portion  of  California  north  of  the 
36th  parallel  is  hereinafter  referred  to  as  "Northern 
California."  That  portion  of  California  south  of  the 
36th  parallel  is  hereinafter  referred  to  as  ''Southern 
California."  A  relatively  few  beet  growers  in  Cali- 
fornia had  farms  slightly  north  of  the  36th  parallel 
and  these  were  considered  by  the  beet  sugar  refiners 
as  being  in  Southern  California,  despite  the  fact  that 
their  farms  were  geographically  slightly  north  of 


^ 
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said  parallel  and  they  are  herein  considered  as  own- 
ing and  operating  farms  and  producing  sugar  beets 
in  Southern  California.  During  the  crop  years  1938 
to  1942,  both  inclusive,  large  acreages  of  agricultural 
land  in  the  United  States,  including  portions  of 
Northern  California,  Southern  California,  Utah, 
Colorado,  Michigan,  Idaho,  Illinois  and  other  states, 
were  planted  to  sugar  beets.  Said  sugar  beets,  when 
[391]  harvested,  were  not  sold  in  central  markets  as 
were  potatoes,  onions,  corn,  grain,  fruit  and  berries, 
but  were  produced  by  growers  under  contract  with 
manufacturers  or  processors  and  upon  being  har- 
vested were  delivered  to  these  manufacturers  and 
taken  to  the  latter 's  beet  sugar  refineries  where  the 
sugar  beets  were  manufactured  by  an  elaborate  pro- 
cess into  sugar  by  said  manufacturers,  who  there- 
after sold  the  resulting  sugar  in  interstate  com- 
merce. Said  sugar  beets,  when  harvested,  were  bulky 
and  semi-perishable  and  incapable  of  being  trans- 
ported over  long  distances  or  of  being  stored  cheaply 
or  safely  for  any  extended  period.  Said  sugar  beets, 
when  ripe,  deteriorated  rapidly  if  kept  in  the  ground 
and  not  harvested,  and  it  was  necessary  to  harvest 
them  promptly  when  matured. 

5(b)  From  1937  to  1942  inclusive,  there  were  only 
four  manufacturers  owning  or  operating  factories 
that  manufactured  sugar  beets  into  sugar  in  Cali- 
fornia, to  wit,  Spreckels,  Holly,  Crystal  and  Union, 
although  a  fifth  company,  Los  Alamitos  Sugar  Com- 
pany, (hereinafter  called  ''Alamitos")  signed  con- 
tracts with  growers  in  Southern  California.  It  did 
not  own  or  operate  its  own  plant.  All  of  Spreckels^ 


Mandeville  Island  Farms,  Inc.,  et  al.        255 

California  factories  were  north  of  the  36th  parallel ; 
all  of  Union's  factories  in  California  were  south  of 
the  36th  parallel ;  Holly  and  Crystal  each  had  fac- 
tories both  north  and  south  of  said  36th  parallel. 
The  only  practical  market  available  to  growers  of 
sugar  beets  in  Northern  California  during  said 
period  was  sale  to  one  of  the  three  manufacturers 
that  operated  one  or  more  beet  sugar  refineries  in 
said  district.  Defendant  was  one  of  said  three  manu- 
facturers. The  initial  outlay  for  the  construction  of 
a  beet  sugar  refinery  was  so  great,  the  annual  up- 
keep and  operating  expenses  were  so  large,  and  the 
time  involved  in  erecting  and  equipping  a  beet  sugar 
refinery  so  long  that  no  competition  from  any  new 
refinery  could  be  expected  within  a  given  crop  year, 
even  if  the  necessary  material  and  equipment  prior- 
ities could  be  secured.  During  all  of  said  period  [392] 
said  three  manufacturers  of  sugar  beets  had  a  com- 
plete monopoly  of  the  supply  of  sugar  beet  seeds 
and  in  the  manufacture  of  sugar  beets  into  sugar  in 
California  north  of  the  36th  parallel  and  owned  and 
controlled  all  sugar  beet  factories  in  said  area  of 
California  which  manufactured  sugar  beets  into 
sugar,  and  the  only  practical  market  available  to 
growers  of  sugar  beets  in  Northern  California,  dur- 
ing said  period,  was  sale  to  one  of  said  manufac- 
turers. A  like  monopoly  was  held  by  Crystal,  Holly, 
Union  and  Alamitos  in  Southern  California  during 
the  said  period.^ 

(c)  The  sugar  manufactured  from  said  beets  was, 
during  all  of  said  period,  sold  in  interstate  commerce 
throughout  the  United  States.  The  beets,  however, 
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including  the  beets  purchased  from  plaintiffs  during 
1939,  1940  and  1941,  all  as  hereinafter  found,  were 
planted,  grown,  harvested  and  processed  into  sugar 
wholly  within  the  State  of  California. 

(d)  After  sugar  had  or  has  been  produced  from 
sugar  beets,  it  was  impossible  to  distinguish  the 
manufactured  beet  sugar  manufactured  from  sugar 
beets  grown  in  any  one  part  of  the  United  States 
from  that  manufactured  from  sugar  beets  grown  in 
any  other  part  of  the  United  States,  or  beet  sugar 
refined  in  one  refinery  from  that  refined  in  another 
refinery. 

(e)  During  said  period,  the  only  sugar  beet  seeds 
commercially  available  in  California  were  those  se- 
curable  from  one  of  said  manufacturers  and  the  only 
method  of  sale  of  marketable  sugar  beets  available 
to  growers  of  sugar  beets  in  California  was  by  sale 
to  one  of  the  said  manufacturers  under  standard 
form  printed  contracts  prepared  by  the  manufactur- 
ers, whereby  the  price  to  be  paid  by  the  manufac- 
turers to  the  grower  of  sugar  beets  was  determined 
for  beets  of  a  given  sugar  content  by  the  net  price 
received  from  the  sale  in  interstate  commerce  of  the 
sugar  manufactured  from  the  sugar  beets  delivered 
by  the  various  growers  to  the  manufacturers.  A 
grower  who  did  not  enter  into  one  of  said  standard 
forms  of  contract  could  not  get  seed  from  any  source 
and  was  imable  to  grow  any  sugar  beets. 

7.  (A)  In  and  by  said  standard  contract,  the 
grower  [393]  agreed  (a)  to  plant  a  specified  acre- 
age to  sugar  beets  with  seed  furnished  by  the  manu- 
facturers to  the  grower  at  grower's  cost,  (b)  to  culti- 
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vate  said  land  after  the  same  had  been  planted  and 
to  care  for  and  harvest  the  sugar  beets,  and  (c)  to 
deliver  the  beets  so  harvested  to  the  manufacturers. 
The  manufacturer  agreed  in  and  by  said  contract  (a) 
to  accept  delivery  of  said  sugar  beets  from  the 
grower,  except  that  the  manufacturer  had  the  right 
to  reject  any  beets  that  were  diseased,  wilted  or  not 
suitable  for  the  manufacturer  of  sugar,  (b)  to  manu- 
facture into  sugar  the  sugar  beets  accepted  by  it, 
(c)  to  make  on  the  15th  day  of  each  month  an  ad- 
vance payment  for  the  sugar  beets  delivered  during 
the  preceding  month,  based  on  the  estimate  made  by 
the  manufacturer  of  the  sugar  sold  and  to  be  sold 
which  had  been  manufactured  from  beets  produced 
by  the  grower  and  other  growers  under  like  con- 
tracts, and  (d)  to  make  final  (in  point  of  time)  pay- 
ment for  all  beets  on  or  before  August  31st  of  the 
next  crop  year,  the  price  to  be  paid  for  said  beets  to 
be  determined  by  the  sugar  content  of  the  beets  of 
the  individual  grower  and  the  net  return  received 
from  the  sale  of  the  manufactured  sugar  in  inter- 
state commerce. 

(B)  The  contracts  that  were  used  in  California 
during  the  years  1937  to  1942,  were  often  called  the 
'^50-50"  contracts.  They  were  based  upon  a  formula 
which  was  supposed  to  provide  for  the  retention  by 
the  company  of  approxi)mately  one-half  (50%)  of 
the  net  return  of  the  sale  of  the  sugar  produced  from 
said  beets  and  payment  of  approximately  one-half 
(50%)  of  said  net  return  to  the  grower,  as  the  pur- 
chase price  of  the  beets. 

(C)  Attached  to  the  amended  complaint  in  action 
4643  as  Exhibits  A,  B,  C  and  D  are  true  copies  of 
Crystal's  Northern  California  contracts  for  1938, 
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1939,  1940  and  1941.  Attached  to  the  Amendment  to 
Answer  to  First  Amended  Complaint,  as  amended, 
in  action  4643  as  Exhibits  1  to  19,  are  true  copies  of 
the  contracts  of  Holly,  Union,  Alamitos  and  Crystal 
in  force  in  [394]  Southern  California  during  the 
crop  years  1939,  1940  and  1941  during  the  respective 
years  and  by  the  respective  companies  designated  in 
said  respective  contracts. 

8.  Prior  to  the  crop  season  of  1939  and  subse- 
quent to  the  crop  season  of  1941,  the  net  return  from 
the  sale  of  manufactured  sugar  in  Northern  Califor- 
nia was  determined  under  the  various  contracts  by 
the  net  return  from  the  sale  of  sugar  manufactured 
in  the  beet  sugar  factory  or  factories  of  the  par- 
ticular contracting  manufacturer  from  beets  deliv- 
ered to  said  manufacturer  by  the  grower  and  other 
growers  in  the  same  area  during  the  particular  crop 
season,  in  accordance  with  the  schedule  set  forth 
in  the  standard  contract.  Exhibit  "A"  to  the 
amended  complaint  in  action  4643  is  a  copy  of  the 
standard  Crystal  Northern  California  contract  for 
the  crop  year  1938.  But  during  the  crop  years  1939, 

1940,  1941  and  pursuant  to  the  conspiracy  herein- 
after referred  to,  the  standard  printed  contract  as 
used  by  all  of  said  manufacturers  in  Northern  Cali- 
fornia, provided  that  the  net  return  used  as  a  basis 
for  the  prices  to  be  paid  the  grower  was  the  average 
net  return  of  all  refineries  manufacturing  beet  sugar 
north  of  the  36th  parallel  in  California  and  not  the 
net  return  of  the  particular  manufacturer  or  par- 
ticular refiners  with  whom  the  grower  contracted 
and  to  whom  the  beets  were  delivered  and  by  whom 
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or  which  the  beets  were  manufactured  into  sugar. 
During  the  years  1939,  1940  and  1941,  all  growers 
of  sugar  beets  in  California  were  paid  upon  an  aver- 
age net  return  basis.  During  said  years  growers  in 
Southern  California  were  paid  on  the  average  net 
return  of  the  Southern  California  factories  and 
growers  in  Northern  California  were  paid  on  the 
average  net  return  of  Northern  California  factories. 
While  contracts  in  different  areas  of  California  dif- 
fered in  the  schedules  used,  they  all  had  substantially 
the  same  terms  and  within  a  given  area  in  California, 
all  growers  during  1939,  1940  and  1941  were  paid 
during  said  years,  the  same  price  for  beets  of  a  given 
sugar  content,  regardless  of  [395]  with  which  com- 
pany the  grower  dealt  or  where  their  beets  were 
manufactured  into  sugar. 

9.  Some  time  in  1938,  at  a  time  unknown  to  plain- 
tiffs but  particularly  within  the  knowledge  of  de- 
fendant, but  which  defendant  did  not  disclose  to  the 
plaintiffs  or  to  the  court,  said  defendant  illegally 
and  wrongfully  entered  into  a  conspiracy  with  each 
and  every  one  of  the  other  manufacturers  of  sugar 
in  California  whose  plants  were  located  north  of  the 
36th  parallel,  to  monopolize  and  restrain  trade  and 
to  unlawfully  fix  prices  to  be  paid  the  growers  of 
sugar  beets,  and,  as  a  part  of  said  conspiracy,  said 
defendant  and  said  two  other  manufacturers  (Holly 
and  Spreckels)  agreed  among  themselves  to  do  and 
did  among  other  things  during  the  crop  years  1939, 
1940  and  1941,  the  following: 

(a)    Each  no  longer  competed  against  any  of  the 
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others  as  to  the  price  to  be  paid  the  growers  for 
sugar  beets  raised  in  Northern  California ; 

(b)  Each  paid  the  same  price  to  growers  of  sugar 
beets  in  Northern  California,  to- wit:  the  price  de- 
termined upon  the  average  net  returns  from  the  sale 
of  all  sugar  sold  in  interstate  commerce  from  the 
factories  of  said  conspirators  north  of  the  36th  par- 
allel in  California  during  that  crop  year  and  did  not 
pay  the  growers  upon  the  net  returns  from  the  sale 
of  sugar  sold  from  the  Northern  California  factory 
or  factories  of  the  particular  manufacturer  to  whom 
the  particular  grower  was  under  contract; 

(c)  Each  no  longer  competed  with  the  others,  but 
instead,  and  regardless  of  the  efficiency  or  lack  of 
efficiency  of  the  sales  or  manufacturing  organiza- 
tions of  any  of  the  conspirators,  and  regardless  of 
the  price  at  which  sugar  was  sold  from  any  par- 
ticular refinery  or  from  any  particular  manufac- 
turer's refinery  or  refineries,  or  by  any  particular 
manufacturer,  paid  all  growers  of  sugar  beets  in 
Northern  California  the  same  price  [396]  for  the 
same  amount  of  beets  of  the  same  sugar  content.  A 
similar  method  of  paying  growers  on  an  average 
net  return  was  used  throughout  Southern  California 
during  the  same  period ; 

(d)  They  did  not  pay  the  growers  of  sugar  beets 
a  reasonable  price  for  their  beets.  Each  of  said  con- 
spirators sold  seeds  to,  entered  into  contracts  with 
and  bought  beets  only  from  growers  who  signed  a 
standard  printed  form  of  contract  prepared  by  said 
manufacturers  and  practically  identical  in  all  ma- 
terial terms.  Farmers  contemplating  or  desirous  of 
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growing  sugar  beets  in  Northern  California  either 
signed  such  a  contract  with  one  of  said  conspirators 
or  could  not  get  seeds  to  plant  sugar  beets  or  a  prac- 
tical market  to  sell  their  marketable  beets.  A  similar 
method  was  used  during  said  years  throughout 
Southern  California; 

(e)  Said  prices  agreed  upon  by  defendant  and 
its  conspirators  to  be  paid  by  them  and  paid  by  them 
to  plaintiffs  and  other  sugar  beet  growers  in  North- 
ern California  during  said  period,  are  set  forth  in 
said  Exhibits  ''B' V'C"  and  ''D"  and  were  and  are 
not  the  reasonable  prices  for  sugar  beets. 

10.  Prior  to  the  1939  crop  season,  the  various 
manufacturers  of  sugar  in  Northern  California,  in- 
cluding defendant,  competed  in  interstate  commerce 
with  each  other  as  to  the  performance,  ability  and 
efficiency  of  their  manufacturing,  sales  and  executive 
departments,  and  each  strove  to  increase  sales  re- 
turn and  decrease  sales  expenses  and  to  operate  as 
efficiently  as  possible  in  order  to  increase  the  unit  re- 
turn to  growers  of  sugar  beets  under  said  standard 
contract  and  thus  to  attract  beet  growers  to  sign  con- 
tracts with  them.  During  the  crop  year  of  1938,  the 
net  receipts  of  sales  of  sugar  (less  allowances,  fed- 
eral excise  taxes,  freight  to  destination,  and  cash 
discounts  to  customers)  secured  by  defendant  per 
100  pounds  were  greater  than  the  average  net  re- 
ceipts of  the  other  manufacturers  of  beet  sugar  in 
Northern  California.  As  a  result  thereof,  during  the 
crop  year  1938,  sugar  beet  growers  in  Northern 
California,  north  of  the  [397]  36th  parallel,  who  had 
contracted  with  defendant,  received  on  the  average 
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from  28  cents  to  50  cents  per  ton  more  for  sugar 
beets  delivered  to  defendant  corporation  under  said 
standard  contract  than  did  growers  of  beets  of  iden- 
tical sugar  content  delivered  to  the  other  manufac- 
turers of  beet  sugar  in  Northern  California. 

11.  During  said  crop  seasons  of  1939,  1940  and 
1941,  as  a  direct  result  of  said  conspiracy,  expected 
and  planned  by  said  conspirators,  there  was  no 
longer  competition  between  the  conspirators  as  had 
previously  existed  in  their  purchase  of  sugar  beets. 

12.  As  a  direct,  expected  and  planned  resu^lt  of 
said  conspiracy,  the  free  and  natural  flow  in  the  pur- 
chase of  sugar  beets  was  intentionally  hindered  and 
obstructed.  As  a  further  direct,  expected  and  planned 
result  of  said  conspiracy,  said  three  manufacturers 
operated,  in  so  far  as  the  growers'  returns  were  con- 
cerned, as  if  they  were  one  corporation  owning  and 
controlling  all  sugar  beet  factories  in  Northern  Cali- 
fornia but  with  three  completely  separate  overheads 
and  selling  expenses. 

13.  Said  conspiracy  continued  throughout  the 
crop  years  of  1939,  1940  and  1941,  and  imtil  August 
31,  1942,  when  the  last  payment  was  made  under  the 
1941  standard  contract.  Defendant  [398]  Crystal  has 
made  payments  for  1939,  1940  and  1941  beets  to 
growers  only  in  accordance  with  the  method  agreed 
upon  by  said  conspirators  as  above  set  forth. 

14.  On  December  2,  1940,  Secretary  of  Agricul- 
ture of  the  United  States,  after  due  notice  to  all  in- 
terested parties  (including  defendant  and  all  other 
manufacturers  of  sugar  in  California)  and  after 
public  hearings  duly  held  and  after  investigations 
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duly  made,  did,  pursuant  to  Section  301d  of  said 
Sugar  Act  (7  U.S.C.  1131  (d)),  make  the  determina- 
tion of  the  fair  and  reasonable  price  for  the  1940 
and  1941  crops  of  sugar  as  set  forth  in  par.  XIV  of 
the  amended  complaint.  Defendant  took  part  in  said 
hearings  held  by  the  Secretary  of  Agriculture,  and 
knew  of  the  determination,  but  persisted  thereafter 
in  said  conspiracy  and  would  not  buy  beets  from 
growers  in  Northern  California  except  under  the 
terms  and  conditions  set  forth  in  said  standard 
agreement. 

15.  On  November  14,  1938,  defendant  and  plain- 
tiff Mandeville  entered  into  one  of  defendant's 
standard  form  contracts  for  the  1939  crop  season 
under  which  defendant  promised  to  pay  said  plain- 
tiff on  August  31, 1940,  for  the  sugar  beets  delivered 
thereunder.  Said  plaintiff  performed  each  and  every 
term,  condition  and  covenant  on  its  part  to  be  per- 
formed in  said  contract  and  during  the  crop  year 
1939  delivered  to  defendant  22,355.6  tons  of  sugar 
beets  of  an  average  sugar  content  of  18.25  per  cent 
from  Mandeville  Island,  which  beets  were  accepted 
by  defendant  and  manufactured  by  it  into  sugar. 

16.  On  Dec.  29,  1939,  defendant  and  plaintiff 
Mandeville  entered  into  one  of  defendant's  standard 
form  contracts  for  the  1940  crop  season  under  which 
defendant  promised  to  pay  said  plaintiff  on  Aug. 
31,  1941  for  the  sugar  beets  delivered  thereunder. 
Said  plaintiff  performed  each  and  every  term,  con- 
dition and  covenant  on  its  part  to  be  performed  in 
said  contract  and  during  the  crop  year  1940  deliv- 
ered to  defendant  25,430.3  [399]  tons  of  sugar  beets 
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of  an  average  sugar  content  of  15.55  per  cent  from 
said  Mandeville  Island,  which  beets  were  accepted 
by  defendant  and  manufactured  into  sugar. 

17.  (A)  On  June  23,  1941  defendant  and  plaintiff 
Zuckerman  entered  into  one  of  defendant's  standard 
form  contracts  for  the  1941  crop  season  under  which 
defendant  promised  to  pay  plaintiff  on  Aug.  31,  1942 
for  the  sugar  beets  delivered  thereunder.  Said  plain- 
tiff performed  each  and  every  term,  condition  and 
covenant  on  its  part  to  be  performed  in  said  con- 
tract and  during  the  crop  year  1941  delivered  to  de- 
fendant 14,144.7  tons  of  sugar  beets  of  an  average 
sugar  content  of  15.47  per  cent  from  said  Mandeville 
Island,  which  beets  were  accepted  by  defendant  and 
manufactured  by  it  into  sugar.  Said  plaintiff  does 
not  know  when  said  sugar  beets  were  manufactured 
into  sugar  by  defendant. 

(B)  Plaintiff  Evans,  and  defendant,  on  Dec.  23, 
1940,  entered  into  defendant's  standard  form  con- 
tract for  the  1941  crop  season.  Attached  to  the  Evans 
complaint  in  action  8353  as  Exhibit  ^'D"  is  a  true 
and  correct  copy  of  said  contract.  Plaintiff  Evans 
performed  each  and  every  term,  condition  and  cov- 
enant on  his  part  to  be  performed  in  said  contract 
and  delivered  to  defendant  4,401.7  tons  of  beets 
thereunder,  yielding  17.53  per  cent  sugar,  which 
beets  were  accepted  by  defendant  and  manufactured 
by  it  into  sugar.  Said  contract  covered  Camps  5,  6 
and  7  of  American  Island,  Contra  Costa  County, 
California,  which  at  all  times  herein  mentioned  were 
areas  of  land  located  in  Northern  California,  suit- 
able in  composition,  drainage,  irrigation,  location. 
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climate  and  transportation  facilities  for  the  commer- 
cial raising  of  sugar  beets  suitable  for  processing 
into  sugar.  At  all  times  herein  mentioned  said  plain- 
tiff had  supplies,  equipment,  tools,  personnel,  labor, 
organization  and  knowledge  adequate  for  the  com- 
mercial raising  on  said  areas  of  sugar  beets  suitable 
for  processing  into  raw  sugar.  [400] 

18.  (A)  Defendant  during  the  crop  years  1939, 
1940  and  1941,  operated  sugar  factories  in  Clarks- 
burg (Northern  California),  Oxnard,  Ventura 
County  (Southern  California),  in  the  Arkansas 
Valley  in  Colorado,  and  elsewhere  in  other  states 
of  the  United  States.  Sales  of  all  of  such  sugar  were 
directed  by  the  President  of  the  company  during 
said  three-year  period  from  the  head  office  at  Den- 
ver, Colorado.  Holly  also  operated  sugar  factories 
in  Northern  California,  Southern  California  and  in 
the  Arkansas  Valley  in  Colorado.  During  said  crop 
years,  1939  to  1941,  pursuant  to  said  agreements 
made  between  them.  Holly  and  Crystal  paid  their 
growers  upon  a  joint  net  return  basis.  In  Northern 
California  and  in  Southern  California  the  joint  net 
return  included  all  of  the  manufacturers  of  sugar 
within  said  respective  areas;  but  in  the  Arkansas 
Valley  it  included  two  of  the  three  manufacturers 
there  located  (Holly  and  Crystal)  and  did  not  in- 
clude the  third  factory  there  located,  the  one  oper- 
ated by  National  Sugar  Manufacturing  Company. 

(B)  Substantial  quantities  of  beets  produced  by 
plaintiff  as  aforesaid  and  delivered  to  defendant  in 
said  years,  were  by  defendant  shipped  to  defendant's 
sugar  factory  in  Southern  California,  located  at  Ox- 
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nard  where  said  beets  were  manufactured  into  sugar 
by  defendant.  Said  beets,  when  they  reached  the  said 
Southern  California  factory  of  defendant  at  Oxnard, 
were  mingled  with  beets  raised  by  various  Southern 
California  growers  and  manufactured  into  sugar 
and  it  was,  and  at  all  times  it  has  been  impossible 
to  differentiate  the  sugar  manufactured  from  plain- 
tiffs' beets  from  that  manufactured  from  beets 
grown  in  Southern  California. 

(C)  The  reasonable  prices  for  the  sugar  beets 
delivered  by  the  plaintiffs  to  defendants  for  the  years 
here  involved  were : 

1.  For  the  crop  year  1939,  [401]  $15,749.51  more 
than  Mandeville  received  from  Crystal. 

2.  For  the  crop  year  1940,  $14,321.61  more  than 
Mandeville  received  from  Crystal. 

3.  For  the  crop  year  1941,  not  less  than  $3,528.00 
more  than  Zuckerman  received  from  Crystal;  and 
$1,100.00  more  than  Evans  received  from  Crystal. 

(D)  Had  it  not  been  for  said  plan  and  conspiracy 
and  if  plaintiffs  had  received  the  reasonable  value 
of  their  sugar  beets  in  a  market  unfettered  and  un- 
hampered by  said  combination,  plan  and  conspiracy, 
Mandeville  Island  Farms,  Inc.  would  have  received 
$30,071.12  more  and  plaintiff  Roscoe  C.  Zuckerman 
would  have  received  $3,528.00  more  and  plaintiff 
Evans  would  have  received  $1,100.00  more  than  each 
did  receive  under  said  contracts  and  each  of  said 
plaintiffs  respectively  sustained  damages  accord- 
ingly, none  of  which  damages  have  been  paid.  These 
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amounts  as  found  herein  are  on  the  conservative 
side. 

19.  By  reason  of  the  foregoing  acts  of  the  defend- 
ant and  its  said  conspirators,  the  price  of  sugar 
beets  was  illegally  fixed,  and  an  illegal  monopoly 
was  established,  to  the  damage  of  plaintiffs  as  afore- 
said. 

20.  Plaintiffs,  in  order  to  enforce  their  rights 
against  the  defendant,  employed  the  services  of  at- 
torneys at  law,  and,  under  the  anti-trust  laws  of  the 
United  States  (15  U.S.C.,  Sec.  15),  are  entitled  to 
reasonable  attorney  fees.  The  reasonable  value  [402] 
of  the  attorney  fees  performed  up  to  the  time  of  the 
judgment  herein  is  $25,000.00. 

21.  From  Oct.  10,  1942  to  June  30,  1945,  the 
statute  of  limitations  applicable  to  the  within  set 
forth  violations  of  the  anti-trust  laws  of  the  United 
States  was  suspended  by  reason  of  the  amendments 
of  15  U.S.C.  Sec.  16,  passed  on  Oct.  10,  1942,  and 
amendments  thereto  (Acts  of  Congress  Oct.  10, 1942, 
Ch.  589;  56  Stat.  781,  U.S.C.  1940  ed.,  Sup.  IV.  p. 
185;  U.S.C.A.  1844  Cum,  An.  P.P.  Title  15,  Sec.  16, 
p.  76),  which  was  in  full  force  and  effect  between 
Oct.  10,  1942  and  June  30,  1945. 

22.  (a)  With  reference  to  action  4643,  the 
amended  complaint,  and  the  first  count  of  the 
amended  complaint  as  amended  by  *' Amendment  to 
First  Amended  Complaint"  and  the  first  count  of 
the  amended  complaint  as  amended  by  said  amend- 
ment and  as  further  amended  by  ''Amendment  to 
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First  Amended  Complaint",  each  state  a  claim  upon 
which  relief  can  be  granted  for  the  years  1939,  1940 
and  1941. 

(b)  With  reference  to  action  8353,  the  complaint 
and  the  complaint  as  amended  by  "Amendment  to 
Complaint"  and  the  complaint  as  so  amended  and 
as  further  amended  by  "Amendment  to  Complaint" 
filed  Mar.  1,  1949,  each  state  a  claim  upon  which  re- 
lief can  be  granted  for  the  year  1941. 

23.  It  is  not  true  that  any  of  the  claims,  causes 
of  action  and  demands  of  Mandeville  for  1939  and 
1940,  or  Zuckerman  or  Evans  for  1941,  hereinabove 
set  forth,  are  barred  by  the  provisions  of  Subd.  1  of 
Sec.  337  of  the  Code  of  Civil  Procedure  of  Cali- 
fornia, nor  by  the  provisions  of  Sec.  343  of  said 
code,  nor  by  the  provisions  of  Subd.  1  of  Sec.  338  of 
said  code,  nor  by  the  provisions  of  Subd.  4  of  Sec.  338 
of  said  code,  nor  by  the  provisions  of  Subd.  1  of  Sec. 
339  of  said  code,  nor  by  the  provisions  of  Subd.  1  of 
Sec.  340  of  said  code. 

24.  It  is  not  true  that  the  defense  of  pari  delicto 
is  [403]  applicable  to  any  of  the  plaintiffs  herein. 
It  is  not  true  that  any  of  the  plaintiffs  herein  aided 
or  abetted  in  the  consummation  of  the  combination 
and  conspiracy  hereinabove  referred  to  or  knowingly 
participated  therein.  None  of  the  plaintiffs  was  a 
party  of  the  said  monopoly,  combination  or  conspir- 
acy. None  of  the  plaintiffs  was  in  pari  delicto  with 
the  defendant  or  any  of  the  other  conspirators. 
Plaintiff  accepted  and  signed  the  joint  return  con- 
tracts for  1939,  1940  and  1941  for  the  reason  that 
otherwise  they  could  not  secure  sugar  beet  seed  or 
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sell  their  beets  or  engage  in  the  business  of  growing 
sugar  beets  at  a  profit.  Each  of  them  entered  into 
said  contract  because  of  a  business  necessity.  None 
of  them  knowingly  or  wilfully  helped  to  build  up 
the  said  monopoly.  The  plaintiffs  were  members  of 
a  class  for  whose  protection  the  said  statute  was  en- 
acted. Mandeville  entered  into  a  contract  with  Crys- 
tal in  1937  for  the  1938  crop  at  a  time  when  Crystal 
was  not  a  party  to  any  illegal  agreement  or  monopoly 
in  restraint  of  trade.  Mandeville  had  purchased 
Mandeville  Island  from  Empire  Farms  Co.,  which 
had  previously  sold  beets  to  Crystal.  Crystal  owned 
a  beet  dump  on  Mandeville  Island  which  is  geo- 
graphically an  island  and  there  was  no  other  beet 
diunp  on  Mandeville  Island.  As  a  result  of  a  flood, 
Mandeville 's  1938  crop  was  destroyed,  leaving  Man- 
deville indebted  to  Crystal  in  a  large  sum  of  money 
which  was  secured  by  a  crop  mortgage  not  only  on 
that  crop  but  also  on  crops  thereafter  grown  until 
the  debt  w^as  paid  off.  Mandeville  continued  to  be  in- 
debted to  Crystal  from  that  time  until  1944  and  was 
indebted  to  Crystal  at  all  times  during  the  conspir- 
acy. Evans  had  also  dealt  with  Crystal  prior  to  the 
conspiracy  and  was  indebted  to  Crystal  at  all  times 
during  the  conspiracy.  Furthermore,  Evans  was  a 
tenant  of  Crystal  and  could  not  have  dealt  with 
either  of  the  other  two  refiners. 

25.  At  no  time  have  plaintiffs  or  any  of  them 
abandoned,  waived,  released,  surrendered  or  given 
up  in  any  way  any  of  their  claims  or  causes  of  action 
hereinabove  set  forth,  nor  have  plaintiffs  or  any  of 
them  intended  so  to  do.  [404] 
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CONCLUSIONS  OF  LAW 

From  the  findings  of  fact  hereinabove  set  forth, 
the  Court  herein  makes  the  following  Conclusions 
of  Law  relative  thereto: 

1.  All  conclusions  of  law  that  are  set  forth  in  the 
findings  of  fact  are  incorporated  by  reference  herein 
as  though  here  set  forth  in  full. 

2.  This  Court  has  jurisdiction  of  the  parties  and 
of  the  subject  matter. 

3.  Prior  to  the  crop  year  1939,  defendant  wrong- 
fully and  unlawfully  entered  into,  and  during  the 
crop  years  1939,  1940  and  1941  remained  and  oper- 
ated under,  a  combination  and  conspiracy  w^hich  was 
in  restraint  of  trade  and  commerce  among  the  sev- 
eral states  and  wrongfully  and  unlawfully  conspired 
with  other  persons  to  monopolize  part  of  the  trade 
and  commerce  among  the  several  states,  in  violation 
of  and  contrary  to  the  Sherman  Anti-Trust  Act  of 
the  United  States  (26  Stat.  209,  38  Stat.  731,  15 
U.S.C.  Sees.  1,  2,  7,  15)  and  did  and  performed  acts 
forbidden  by  said  Act.  Plaintiffs  are  persons  injured 
in  their  businesses  and  property  by  said  acts  of  de- 
fendant by  reason  of  the  defendants  doing  said 
things  forbidden  by  said  Act.  These  conclusions  of 
law  are  in  accordance  with  the  law  as  held  by  the 
decision  of  the  Supreme  Court  of  the  United  States 
heretofore  made  in  the  Mandeville  case  No.  4643 
(334  U.  S.  219),  which  decision  is  binding  upon  this 
Court. 

4.  Plaintiffs  were  injured  and  damaged  in  their 
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businesses  by  reason  of  said  matters  forbidden  in 
the  anti-trust  law  in  the  following  sums: 

Mandeville,  for  the  years  1939  and  1940— $30,- 
071.12. 

Zuckerman  for  the  year  1940— $3,528.00. 

Evans,  for  the  year  1941— $1,100.00. 

5.  Plaintiffs  are  entitled  to  recover  three-fold 
the  [405]  said  damages  suffered  by  them,  together 
with  costs  of  suit  and  reasonable  attorney  fees. 

6.  Plaintiffs'  said  causes  of  action  are  not  barred 
by  any  statute  of  limitations.  The  cause  of  action  of 
Evans  for  1939  and  1940  crop  years  was  barred  by 
the  statute  of  limitations  but  are  not  included  in  the 
above  damages. 

7.  Plaintiffs  are  not  in  pari  delicto  with  the  de- 
fendant. 

8.  Judgment  should  be  entered  herein  in  favor  of 
plaintiff  Mandeville  Island  Farms,  Inc.  against  de- 
fendant American  Crystal  Sugar  Company  in  the 
sum  of  $90,213.36,  together  with  costs  of  suit;  in 
favor  of  plaintiff  Roscoe  C.  Zuckerman  in  the  sum  of 
$10,584.00,  together  with  costs  of  suit;  in  favor  of 
plaintiff  G.  K.  Evans  in  the  sum  of  $3,300.00,  to- 
gether with  costs  of  suit;  and  in  favor  of  plaintiffs 
Mandeville  Island  Farms,  Inc.,  Roscoe  C.  Zuckerman 
and  G.  K.  Evans  in  the  sum  of  $25,000.00  at  attorneys 
fees. 
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9.    The  second  and  third  counts  in  the  action  4643 
should  be  dismissed  without  prejudice. 

Dated:    February  26,  1951. 

/s/  BEN  HARRISON, 

United  States  District  Judge. 

Acknowledgment  of  Service  attached. 

[Endorsed] :   Filed  February  26,  1951.  [406] 


In  the  District  Court  of  the  United  States 

Southern  District  of  California 

Central  Division 

No.  4643— BH 

MANDEVILLE  ISLAND  FARMS,  INC.,  a  cor- 
poration, and  ROSCOE  C.  ZUCKERMAN, 

Plaintiffs, 

vs. 

AMERICAN  CRYSTAL  SUGAR  COMPANY,  a 

corporation. 

Defendant. 
No.  8353— BH 
G.  K.  EVANS, 

Plaintiff, 
vs. 

AMERICAN  CRYSTAL  SUGAR  COMPANY,  a 
corporation. 

Defendant. 
JUDGMENT 

The  above  cases  having  been  consolidated  for  trial 
upon  stipulation  of  the  parties  and  having  been 
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regularly  tried  before  the  Honorable  Benjamin 
Harrison,  United  States  District  Judge,  a  jury  hav- 
ing been  waived  by  all  parties  and  the  court  [408] 
having  heretofore  filed  Findings  of  Fact  and  Con- 
clusions of  Law  and  being  fully  advised  in  the 
premises, 

It  Is  Ordered,  Adjudged  and  Decreed  that  plain- 
tift'  Mandeville  Island  Farms,  Inc.,  a  corporation, 
recover  judgment  against  defendant  American 
Crystal  Sugar  Company,  a  corporation,  in  the  sum 
of  $90,213.36;  that  plaintiff  Roscoe  C.  Zuckerman 
recover  judgment  against  defendant  American 
Crystal  Sugar  Company,  a  corporation,  in  the  sum 
of  $10,584.00  and  that  plaintiff  G.  K.  Evans  recover 
judgment  against  defendant  American  Crystal 
Sugar  Company,  a  corporation,  in  the  sum  of  $3,- 
300.00;  that  plaintiffs  Mandeville  Island  Farms, 
Inc.,  a  corporation,  and  Roscoe  C.  Zuckerman  and 
G.  K.  Evans  recover  judgment  against  defendant 
American  Crystal  Sugar  Company,  a  corporation,  in 
the  sum  of  $25,000.00;  that  plaintiffs  Mandeville 
Island  Farms,  Inc.,  a  corporation,  and  Roscoe  C. 
Zuckerman  recover  judgment  against  defendant 
American  Crystal  Sugar  Company,  a  corporation, 
for  their  costs  herein  in  the  sum  of  $1,107.11 ;  that 
plaintiff  G.  K.  Evans  recover  judgment  against  de- 
fendant American  Crystal  Sugar  Company,  a  cor- 
poration, for  his  costs  herein  amounting  to  $35.00. 

It  Is  Further  Ordered,  Adjudged  and  Decreed 
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that  the   second   and   third   counts   in   action   No. 
4643-BH  are  dismissed  without  prejudice. 

It  Is  So  Ordered. 

Dated:    February  26,  1951. 

/s/  BEN  HARRISON, 

United  States  District  Judge. 

Approved  as  to  form: 

O'MELVENY  &  MYERS, 
DONALD  S.  GRAHAM, 
PIERCE  WORKS, 
JOHN  WHYTE, 

Attorneys  for  Defendant. 

Judgment  entered  Feb.  27,  1951. 

Acknowledgment  of  Service  attached. 

[Endorsed] :    Filed  February  26,  1951.   [409] 


[Title  of  District  Court  and  Causes— 4643-8353.] 

NOTICE   OF   MOTION   TO   AMEND 
FINDINGS 

To  Plaintiffs  in  the   Above-Entitled   Consolidated 
Actions  and  Their  Counsel  of  Record: 

Notice  Is  Hereby  Given  that  defendant  above 
named  will,  on  March  19,  1951,  at  the  hour  of  10 
o'clock  a.m.,  or  as  soon  thereafter  as  counsel  may 
be  heard,  move  the  above-entitled  Court  [411]  in  the 
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courtroom  of  the  Honorable  Ben  Harrison,  Judge 
Presiding,  for  an  order  amending  the  findings  of 
fact  heretofore  filed  herein  by  striking  from  Find- 
ing 18D  the  following,  appearing  at  page  17,  lines 
10-12  of  the  Findings  of  Fact  and  Conclusions  of 
Law  on  file: 

''if  said  sugar  had  been  manufactured  and  sold 
in  interstate  commerce  in  competition  with  the 
sugar  of  the  co-conspirators,  unhampered  by 
said  combination  and  conspiracy,  and". 

Said  motion  will  be  made  on  the  ground  that  the 
foregoing  language  is  at  variance  with  the  theory 
upon  which  the  case  was  decided  by  the  Court,  is 
contrary  to  the  evidence,  is  irrelevant  to  the  findings 
as  to  damage  of  which  it  constitutes  a  part,  amounts 
to  a  finding,  express  or  implied,  upon  an  issue  as  to 
which  the  Court  intended  to  make  no  finding,  and, 
it  is  respectfully  suggested,  may  have  been  made 
through  inadvertence. 

Dated:    March  7,  1951. 

DONALD  S.  GRAHAM, 
O'MELVENY  &  MYERS, 
/s/  By   PIERCE  WORKS, 

Attorneys  for  Defendant. 
Memorandum  of  Points  and  Authorities : 
F.R.C.P.  52(b).  [413] 

[Endorsed] :   Filed  March  7,  1951.  [413] 
Acknowledgment  of  Service  attached. 
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ORDER  AMENDING  FINDINGS  OF  FACT 

Defendant  above  named  having  heretofore  no- 
ticed its  motion  to  amend  Findings,  and  said  motion 
having  come  on  for  hearing  as  noticed  and  having 
been  heard,  argued  and  submitted  for  decision,  now, 
therefore,  good  cause  appearing:  [426] 

It  Is  Ordered  that  said  motion  be,  and  the  same 
hereby  is  granted,  and  the  Findings  of  Fact  hereto- 
fore filed  herein  be,  and  the  same  hereby  are  amended 
by  striking  from  Finding  18D,  the  following  appear- 
ing at  page  17,  lines  10-12  of  the  Findings  of  Fact 
and  Conclusions  of  Law  on  file: 

"if  said  sugar  had  been  manufactured  and  sold 
in  interstate  commerce  in  competition  with  the 
sugar  of  the  co-conspirators,  unhampered  by 
said  combination  and  conspiracy,  and"; 

and  the  Clerk  is  hereby  ordered  and  directed  physi- 
cally to  delete  the  said  stricken  matter  from  the  said 
Findings  of  Fact  and  Conclusions  of  Law. 

Dated:   March  19,  1951. 

/s/  BEN  HARRISON, 

Judge. 
Approved  as  to  form  pursuant  to  Rule  7. 

Dated:    March  19,  1951. 

WOOD,  CRUMP,  ROGERS, 
ARNDT  &   EVANS 
/s/  By  STANLEY  M.  ARNDT. 

[Endorsed] :   Filed  March  19,  1951.  [427] 
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NOTICE  OF  APPEAL 

Notice  Is  Given  that  defendant  above  named, 
American  Crystal  Sugar  Company,  hereby  appeals 
to  the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit  from  the  following  portion  of  [428]  that  cer- 
tain judgment  heretofore  and  on  or  about  February 
27, 1951,  entered  in  the  above-entitled  action,  to  wit : 

"It  Is  Ordered,  Adjudged  and  Decreed  that  plain- 
tiff Mandeville  Island  Farms,  Inc.,  a  corporation, 
recover  judgment  against  defendant  American 
Crystal  Sugar  Company,  a  corporation,  in  the  siun 
of  $90,213.36;  that  plaintiff  Roscoe  C.  Zuckerman 
recover  judgment  against  defendant  American 
Crystal  Sugar  Company,  a  corporation,  in  the  sum 
of  $10,584.00  and  that  plaintiff  G.  K.  Evans  recover 
judgment  against  defendant  American  Crystal 
Sugar  Company,  a  corporation,  in  the  sum  of  $3,- 
300.00;  that  plaintiffs  Mandeville  Island  Farms, 
Inc.,  a  corporation,  and  Roscoe  C.  Zuckerman  and 
G.  K.  Evans  recover  judgment  against  defendant 
American  Crystal  Sugar  Company,  a  corporation, 
in  the  sum  of  $25,000.00 ;  that  plaintiffs  Mandeville 
Island  Farms,  Inc.,  a  corporation,  and  Roscoe  C. 
Zuckerman  recover  judgment  against  defendant 
American  Crystal  Sugar  Company,  a  corporation, 
for  their  costs  herein  in  the  sum  of  $1,107.11;  that 
plaintiff  G.  K.  Evans  recover  judgment  against  de- 
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fendant  American  Crystal  Sugar  Company,  a  cor- 
poration, for  his  costs  herein  amounting  to  $35.00. '^ 

Dated:   March  28,  1951. 

DONALD  S.  GRAHAM, 
O'MELVENY  &  MYERS, 
/s/  By   PIERCE  WORKS, 
Attorneys  for  defendant,  American  Crystal  Sugar 
Company. 

Acknowledgment  of  Service  attached. 

[Endorsed] :   Filed  March  28,  1951.  [429] 


[Title  of  District  Court  and  Causes— 4643-8353.] 

DESIGNATION  OF  CONTENTS  OF  RECORD 
.       ON  APPEAL 

Defendant  and  appellant  American  Crystal  Sugar 
Company  hereby  designates  for  inclusion  in  the 
record  on  appeal  herein  the  complete  record  and  all 
the  proceedings  and  evidence  in  the  above-entitled 
consolidated  actions,  including  the  reporter's  tran- 
script of  the  evidence  and  proceedings  therein  al- 
ready on  [431]  file ;  and  further 

Requests  that  the  original  papers  be  transmitted 
by  the  Clerk  to  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit,  all  as  provided  in  Federal 
Rules  of  Civil  Procedure  75  (o)  and  in  Rule  11(1) 
of  said  Court  of  Appeals ;  and  further 

Requests  that  said  Clerk  prepare  and  furnish  for 
use  upon  the  appeal,  an  index  of  said  record  and 
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papers  as  prepared  for  transmittal  to  said  Court  of 
Appeals. 

Dated:   April  5,  1951. 

DONALD  S.  GRAHAM, 
O'MELVENY  &  MYERS, 
/s/  By   PIERCE  WORKS, 

Attorneys  for  said  defendant 
and  appellant. 

Acknowledgment  of  Service  attached. 

[Endorsed] :   Filed  April  5,  1951.  [432] 
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STIPULATION   RE   FILING   AND   DOCKET- 
ING OF  RECORD  ON  APPEAL— 

(Rule  73(g).) 

An  appeal  and  cross  appeal  having  been  taken  to 
specified  portions  of  the  judgment  heretofore  en- 
tered herein; 

It  Is  Hereby  Stipulated  that  the  time  for  filing 
and  docketing  the  record  on  appeal  herein  may  be 
extended  to  and  including  May  26,  1951. 

WOOD,  CRUMP,  ROGERS, 
ARNDT  &  EVANS, 
/s/  By  STANLEY  M.  ARNDT, 

Attorneys  for  plaintiffs  and 
appellants. 

O'MELVENY  &  MYERS, 
/s/  By   PIERCE  WORKS, 

Attorneys  for  defendant  and 
appellee. 

It  Is  So  Ordered. 

This  7th  day  of  May,  1951. 

/s/  BEN  HARRISON, 
Judge. 

[Endorsed] :    Filed  May  7,  1951.  [440] 


[Title  of  District  Court  and  Causes— 4643-8353.] 

CERTIFICATE  OF  CLERK 
I,  Edmund  L.  Smith,  Clerk  of  the  United  States 
District  Court  for  the  Southern  District  of  Califor- 
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nia,  do  hereby  certify  that  the  foregoing  pages  num- 
bered from  1  to  -WrO,  inclusiYe,  contain  the  original 
Complaint;  Xotice  of  Motion  to  Dismiss  or  in  the 
Alternative  to  Strike  From  Complaint  or  For  a 
More  Definite  Statement  or  for  a  Bill  of  Particulars ; 
Stipulation  and  Order  Filed  November  26,  1945; 
Amended  Complaint;  Xotice  of  Motion  to  Dismiss 
or  in  the  Alternative  to  Strike  from  Amended  Com- 
plaint; Order  Granting  Motion  to  Dismiss  and 
Judgment  of  Dismissal;  Amendment  to  Amended 
Complaint;  Mandate  of  the  United  States  Supreme 
Court ;  Answer ;  Amendment  to  First  Amended  Com- 
plaint ;  Amendment  to  Amendment  to  First  Amended 
Complaint ;  Amendment  to  Answer  to  First  Amended 
Complaint  as  Amended :  Notice  of  Motion  of  Plain- 
tiff to  Strike  Portions  of  Plaintiffs*  Complaint  as 
Amended;  Coordination  of  Amended  Complaint  as 
Amended  and  Statement  of  Allegations  of  Amended 
Complaint  as  Amended  that  are  Admitted  by  the 
Answer  as  Amended,  all  in  case  No.  4643-BH ;  Com- 
plaint; Notice  of  Motions  to  Dismiss  and  to  Strike 
from  Complaint:  Amendment  to  Complaint;  Mem- 
orandum; Answer;  Amendment  to  Complaint 
Amendment  to  Answer  to  Complaint  as  Amended 
and  Amendment  to  Answer,  all  in  case  No.  8353-BH 
Pre-Trial  Stipulation  and  Stipulation  of  Facts 
Amendment  to  Answer  as  Amended:  Additional 
Stipulation  as  to  Facts ;  Stipulation  as  to  Additional 
Facts;  Stipulation  as  to  Certain  Facts;  Memoran- 
dum Opinion;  Defendant's  Objections  to  Proposed 
Findings  of  Fact  and  Conclusions  of  Law  Prepared 
by  Plaintiffs;  Objections  to  Second  Draft  of  Plain- 
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tiffs'  Proposed  Findings  of  Fact,  Conclusions  of 
Law  and  Judgment;  Objections  to  Third  Draft  of 
Plaintiffs'  Proposed  Findings  of  Fact  and  Con- 
clusions of  Law,  and  Suggestions  as  to  Amendments ; 
Findings  of  Fact  and  Conclusions  of  Law;  Judg- 
ment; Notice  of  Motion  to  Amend  Findings;  Affi- 
davit of  Stanley  M.  Arndt  in  Opposition  to  Motion 
of  Defendant  to  Amend  Findings ;  Order  Amending 
Findings  of  Fact ;  Notice  of  Appeal ;  Designation  of 
Contents  of  Record  on  Appeal;  Notice  of  Cross- 
Appeal  ;  Designation  of  Record  by  Cross- Appellants 
and  Stipulation  and  Order  re  Filing  and  Docketing 
of  Record  on  Appeal  and  a  full,  true  and  correct 
copy  of  minute  orders  entered  July  12,  1948,  Janu- 
ary 9,  1950  and  February  21,  1950  which,  together 
with  reporter's  transcripts  of  proceedings  on  Novem- 
ber 13,  1945,  February  21,  23,  and  24,  1950  and 
March  19,  1951  and  original  plaintiffs'  exhibits  24 
to  44,  inclusive,  and  original  defendant's  exhibits  A 
to  K,  inclusive,  transmitted  herewith,  constitute  the 
record  on  appeal  and  cross-appeal  to  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit. 

I  further  certify  that  my  fees  for  preparing  and 
certifying  the  foregoing  record  amount  to  $4.00 
which  sum  has  been  paid  one-half  by  the  appellant 
and  one-half  by  the  cross-appellants. 

Witness  my  hand  and  the  seal  of  said  District 
Court  this  21st  day  of  May,  A.D.  1951. 
[Seal]  EDMUND  L.  SMITH, 

Clerk 
/s/  By   THEODORE  HOCKE, 
Chief  Deputy. 
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In  the  District  Court  of  the  United  States  for  the 
Southern  District  of  California,  Central  Division 

No.  4643-BH— CivH 

Honorable  Ben  Harrison,  Judge  Presiding. 

MANDEVILLE  ISLAND  FARMS,  INC.,  a  corpo- 
ration, and  ROSCOE  C.  ZUCKERMAN, 

Plaintiffs, 

vs. 

AMERICAN  CRYSTAL  SUGAR  COMPANY, 
a  corporation, 

Defendant. 
Appearances : 

For  the  Plaintiffs: 

MESSRS.  WOOD,  CRUMP,  ROGERS  & 

ARNDT, 
By  STANLEY  ARNDT,  Esquire. 

For  the  Defendant: 

O'MELVENY  &  MYERS,  and  PIERCE 
WORKS,  and  JOHN  WHYTE,  Esquire, 
By   JOHN  WHYTE,  Esquire.  [1*] 

TRANSCRIPT  OF  PROCEEDINGS 

Los  Angeles,  California 
Tuesday,  November  13,  1945,  10:00  a.m. 

The  Court :    You  may  proceed. 

The  Clerk:     4643-BH,  Civil,  Mandeville  Island 


♦  Page   numbering   appearing   at   foot   of    page    of   original    certified 
Reporter's  Transcript. 
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Farms  and  others  versus  American  Crystal  Su^ar 
Company. 

Motion  of  defendant  to  dismiss  or  in  the  alterna- 
tive to  strike  from  the  complaint,  or  for  a  more 
definite  statement  or  for  a  bill  of  particulars,  pur- 
suant to  notice,  motion,  and  points  and  authorities. 

Mr.  Arndt:     The  plaintiff  is  ready. 

Mr.  Whyte :    The  defendant  is  ready. 

The  Court:    You  may  proceed. 

Mr.  Whyte :  If  the  court  please,  this  is  a  motion 
to  dismiss,  or  in  the  alternative  to  strike  from  the 
complaint 

The  Court:  I  have  read  the  pleadings  and  have 
spent  about  two  weeks  studying  this  matter.  I  will 
not  need  a  statement  as  to  what  is  contained  in  your 
pleadings. 

Mr.  Whyte:  I  assume  your  Honor  has  read  our 
points  and  authorities.  I  don't  know  how  Mr.  Arndt 
feels  about  it,  but  our  position  is  set  forth  in  our 
points  and  authorities  and  are  just  as  I  would  pre- 
sent them  to  your  Honor  orally. 

The  Court:  I  would  like  a  discussion  with  you 
gentlemen  as  to  several  points  that  I  have  in  mind. 

As  I  read  the  pleadings  generally,  they  cover  really 
two  points.  There  are  two  points  involved.  One  [2] 
concerns  itself  with  the  Anti-Trust  Act  and  secondly 
there  is  an  accounting  question.  And  it  seems  that 
those  two  questions  are  split  up  into  four  causes  of 
action. 

One  question  I  have  in  mind  is  whether  your  first 
cause  of  action,  in  using  the  language  that  you  do, 
it  might  be  subject  to  what  in  State  practice  would 
be  called  a  general  demurrer. 

But  regardless  of  that  I  think  we  should  look  at 
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this  case  from  a  practical  point  of  view.  What  is 
best  for  the  parties'? 

It  is  quite  apparent  to  me  from  a  reading  of  the 
pleadings  that  the  question  is  whether  a  beet  grower 
who  enters  into  an  agreement  with  a  sugar  refinery 
whereby  the  sugar  refinery  agrees  to  pay  the  cur- 
rent price  for  beets  is  a  basis  for  the  payment  of 
beets  by  the  other  refineries  in  this  particular  area. 
The  area  is  described  as  being  north  of  the  36th 
parallel. 

I  want  to  say  frankly,  gentlemen,  as  I  understand 
the  claim  of  the  plaintiffs  that  by  reason  of  the  grow- 
ing of  beets  and  agreeing  to  sell  them  to  the  refinery, 
brings  the  case  within  the  purview  of  the  Anti-Trust 
Act. 

The  pleadings  here  use  some  very  broad  language. 
They  speak  of  the  transportation  of  beets  and  sugar 
in  interstate  commerce. 

I  assume  the  evidence  will  show  that  beets  were 
[3]  sold  to  the  sugar  refinery  and  were  processed 
and  the  sugar  then  entered  into  interstate  commerce. 

Mr.  Arndt :  I  don't  think  we  allege  the  beets  them- 
selves were  in  interstate  commerce. 

Mr.  Whyte :  Yes,  you  do.  I  assumed  that  was  an 
oversight. 

The  Court:  There  is  some  language  with  refer- 
ence to  sugar  and  sugar  beets  in  the  complaint.  I  be- 
lieve it  is  on  page  7 : 

''*  *  *  unlawfully  monopolize  and  restrain 
trade  and  commerce  in  sugar  and  sugar  beets 
among  the  several  states  *  *  *." 

Mr.  Arndt:  We  do  not  allege,  your  Honor,  that 
the  beets  themselves  were  physically  transported.  It 
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is  our  contention  that  under  the  decisions  the  entire 
situation  was  interstate  commerce.  We  do  not  claim 
that  there  was  a  physical  transportation  of  the  beets 
over  state  lines. 

The  Court:  I  feel,  however,  that  that  allegation 
precludes  the  court  from  making  a  ruling. 

I  felt  that  if  this  complaint  could  be  made  clear 
in  that  respect  and  the  contracts  pleaded  that  a  rul- 
ing would  enable  counsel  to  appeal  the  case  without 
too  much  cost. 

I  want  to  say  frankly  that  I  feel  this  is  not  an 
interstate  commerce  case.  I  have  spent  some  two 
weeks  [4]  studying  it  and  I  have  a  number  of  my 
own  authorities.  I  have  examined  those  authorities 
and  I  feel  if  this  first  cause  of  action  could  be  ruled 
on  with  the  contracts  and  the  pleadings  in  proper 
shape,  that  it  would  be  an  inexpensive  matter  to  ap- 
peal and  determine  whether  or  not  I  am  wrong. 

On  the  other  hand,  if  the  case  should  be  tried  it 
would  be  a  very  expensive  matter. 

You  cited  the  Apex  Hosiery  Company  vs.  Leader, 
310  U.  S.,  page  502.  I  think  you  will  find  that  page 
512  contains  much  stronger  language.  But  neither 
of  you  have  cited  the  case  of  Parker  vs.  Brown,  317 
U.  S.,  page  341,  which  went  up  from  this  district. 
While  it  is  not  an  anti-trust  case  it  involved  the  ques- 
tion of  whether  or  not  raisins  before  entering  into 
interstate  commerce  were  to  be  classified  as  coming 
within  the  purview  of  the  Interstate  Commerce  Act. 

Of  course  that  involved  a  state  regulation.  That 
case  was  tried  by  a  three- judge  court  and  a  decision 
was  had  with  Judge  Yankwich  dissenting  and  the 
Supreme  Court  agreed  with  Judge  Yankwich  in  that 
case. 
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In  reading  these  cases  they  almost  create  a  state 
of  confusion  because  where  state  regulations  are  con- 
cerned the  courts  are  not  inclined  to  assume  juris- 
diction but  yet  in  anti-trust  cases  they  are.  There  is 
one  case  that  is  probably  not  controlling  but  it  is 
persuasive,  and  that  is  [5]  an  Alabama  case  in  127 
Southern.  I  feel  very  strongly  that  as  a  trial  court 
it  is  not  my  function  to  expand  upon  the  meaning 
of  interstate  commerce.  I  think  that  is  a  problem  for 
the  appellate  court  and  really  the  Supreme  Court. 

It  seems  there  is  no  end  of  reading  when  you  start 
examining  these  various  cases,  but  I  haven't  found 
anything  that  makes  me  feel  that  an  agricultural 
product  enters  into  interstate  commerce  by  reason 
of  being  delivered  to  a  processor  that  is  engaged  in 
interstate  commerce  and  who  processes  that  partic- 
ular agricultural  commodity.  I  can  understand  the 
differentiation  in  wheat  cases,  where  the  wheat  simp- 
ly is  purchased  in  interstate  commerce  and  moves 
in  its  present  form.  It  was,  however,  rather  hard 
for  me  to  understand  the  raisin  case  because  raisins 
are  delivered  to  the  processor  who  finally  enters  them 
into  the  stream  of  interstate  commerce.  They  don't 
change  their  form  any.  But  here  we  have  sugar 
beets  that  are  completely  changed.  Only  a  very  small 
percentage  of  the  beet  eventually  enters  into  and 
becomes  sugar.  I  believe  in  this  particular  case  it 
is  between  16  and  17  per  cent. 

Now,  the  contracts  or  portions  of  the  contracts  are 
pleaded  in  your  motion  to  dismiss.  You  set  them 
forth  and  indicate  that  I  could  use  those  contracts 
in  passing  upon  this  motion. 

Mr.  Whyte:  I  wasn't  sure,  your  Honor.  Those 
authorities  [6]  did  give  some  indication  of  it. 
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The  Court:  But  they  weren't  very  convincing  to 
me  and  I  felt  I  should  let  counsel  take  their  choice 
on  that — that  is,  if  you  wanted  to  build  up  an  ex- 
pensive record  in  view  of  the  court's  attitude  in  the 
matter  or  wanted  to  get  this  thing  in  shape  so  it 
would  be  squarely  before  the  reviewing  court  on 
the  pleadings.  In  other  words,  I  do  not  want  to  cause 
you  unnecessary  expense. 

And  there  is  another  question  that  has  occurred 
to  me.  Why  aren't  these  growers  co-conspirators 
also?  They  entered  into  a  contract  and  the  terms  of 
the  contract  are  clear.  They  agreed  to  all  these  things. 
Why  aren't  they  co-conspirators? 

Mr.  Arndt:  They  knew  nothing  about  the  con- 
spiracy, your  Honor.  We  discovered  it  years  after- 
ward. 

The  Court:  The  contracts  indicate  a  conspiracy 
to  control  the  price  of  beets.  It  indicates  that  all 
the  growers  in  that  area  received  the  same  price 
for  their  beets. 

Mr.  Arndt :  May  I  give  your  Honor  this  example  ? 
Suppose  that  all  of  the  dealers  in  a  given  manufac- 
tured product — say  all  second-hand  car  dealers  in 
California  got  together  and  they  said  or  agreed  not 
to  pay  more  than  X  dollars  for  such  and  such  a  car 
and  Y  dollars  for  this  car  and  Z  dollars  for  that 
car;  and  they  agreed  that  if  they  sell  they  would 
only  sell  them  at  certain  prices.  [7] 

Mr.  Jones  wants  to  sell  his  car.  He  either  has  to 
sell  it  to  one  of  these  dealers  or  he  can't  sell  it  at 
all.  Is  he  a  co-conspirator  ?  And  are  these  beet  grow- 
ers that  have  no  other  place  to  sell  except  to  one  of 
these  three  people  conspirators'?  They  are  helpless. 
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The  Court:  They  are  not  helpless  because  they 
entered  into  this  agreement  before  they  planted  their 
beets.  In  other  words,  they  entered  into  an  agree- 
ment whereby  the  seed  was  to  be  furnished  and 
specified  the  terms  of  the  sale.  They  recognized  that 
north  of  the  36th  parallel  they  were  to  receive  the 
current  market  price.  In  substance  what  that  means 
is  the  current  market  price  that  the  other  refineries 
in  that  area  paid. 

Now,  they  knew  when  they  signed  that  agreement 
that  they  were  going  to  receive  the  average  price 
that  the  other  refineries  received.  Now,  why  aren't 
they  co-conspirators'?  That  is  just  a  question  that 
occurred  to  me  when  reading  that  agreement.  In 
reading  the  agreement  it  certainly  makes  the  court 
feel  that  there  was  in  fact  an  agreement  between 
the  sugar  refineries  of  that  area  to  pay  a  certain 
price  for  the  beets.  And  it  is  also  clear  that  the  beet 
growers  agreed  to  accept  such  a  price.  Now,  why 
aren't  they  a  part  of  it? 

Mr.  Amdt:  I  refer  your  Honor  to  the  Bausch  & 
Lomb  Optical  Company  case,  321  U.  S.  707.  In  that 
case,  your  [8]  Honor,  the  Bausch  &  Lomb  Com- 
pany made  the  individual  dealers  in  each  state  agree 
they  would  only  sell  under  certain  conditions  and 
they  either  had  to  sell  under  those  conditions  or  they 
couldn't  get  the  lenses.  Well,  the  individual  dealers 
were  not  guilty  of  any  conspiracy. 

The  Court :  You  have  a  different  situation  there. 
There  is  nothing  here  to  indicate  there  wasn't  free 
competition  as  far  as  the  sale  of  this  sugar  was  con- 
cerned. Any  suppression  of  competition  was  sup- 
pression between  the  three  refineries  in  the  amount 
that  they  would  pay  the  beet  growers. 
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The  beet  growers  depended  upon  their  product,  a 
root  product,  a  bulb,  and  shipped  them  to  the  re- 
finery, the  refinery  processed  them  and  passed  the 
finished  product  into  the  stream  of  interstate  com- 
merce. 

Now,  if  the  plaintiffs  in  this  case  were  not  a  party 
to  the  agreement  the  sugar  refineries  could  not  have 
operated. 

Mr.  Arndt:    Let  me  give  you  another  example. 

The  Court:  Just  a  moment.  I  have  not  followed 
that  thought  through  nor  attempted  to.  I  just  thought 
I  would  call  counsel's  attention  to  it  because  it  was 
rather  intriguing  to  me.  I  have  thought  about  it  over 
the  weekend  and  it  just  occurred  to  me  that  they 
were  all  parties  to  it.  There  is  only  one  refinery 
named  as  a  defendant,  when  [9]  as  a  matter  of  fact 
all  three  of  them  should  have  been  joined  as  de- 
fendants. 

Mr.  Arndt:    I  have  cases  on  that. 

The  Court:  They  were  all  co-conspirators  and 
each  liable  if  they  had  been  named  as  defendants. 
You  could  have  brought  them  all  in  just  as  easily 
as  you  could  have  brought  one.  I  have  brought  up 
the  question  as  to  whether  or  not  these  beet  growers 
are  parties  to  the  conspiracy  to  give  you  something 
to  think  about.  I  am  just  throwing  that  out  to  you 
as  a  thought  and  if  it  becomes  necessary  I  will  be 
glad  to  have  you  gentlemen  spend  your  time  briefing 
it.  I  have  spent  all  the  time  I  could  on  the  question, 
and  even  before  I  left  for  the  North  and  since  re- 
turning, and  to  me  it  was  a  very  interesting  and  in- 
triguing proposition. 

Mr.  Arndt:  May  I  be  heard  briefly  on  the  two 
points  your  Honor  raises'? 
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The  Court:     Certainly. 

Mr.  Arndt:  Let  us  take  the  grocery  case.  The 
exact  argument  was  made  there  involving  the  whole- 
sale grocers  association  operating  in  Southern  Cali- 
fornia and  Northern  California.  The  exact  argu- 
ment was  made  as  is  here  being  presented  by  your 
Honor. 

There  they  said  the  retail  grocers  only  sold  here 
locally — only  sold  in  California;  that  the  product 
they  sold  was  sold  by  them  at  retail  to  the  ultimate 
consumer.  [10] 

There  was  nothing  sold  in  interstate  commerce  but 
the  Circuit  Court  held  you  cannot  separate,  you 
cannot  take  an  isolated  portion  of  an  industry.  The 
particular  groceries  came  to  these  grocery  men 
through  interstate  commerce  and  because  it  came 
to  them  through  interstate  commerce  the  sale  of  the 
groceries  to  the  ultimate  consumer  was  in  inter- 
state commerce.  They  said  you  could  not  isolate 
one  item  and  not  consider  the  others. 

I  cannot  see  how  you  can  possibly  reconcile  that 
decision  with  the  thoughts  that  your  Honor  has  given 
us  here,  because  the  difference  between  the  raisin 
growers  case  and  this  is  a  very  simple  one. 

Here  the  contract  provides  that  the  sale  is  not 
consummated  until  the  product  is  sold,  the  raw  sugar 
is  sold,  and  the  raw  sugar  is  sold  in  interstate  com- 
merce. Therefore,  the  activities  in  interstate  com- 
merce are  a  part  of  the  very  contract  itself.  Until 
the  sale  is  made  in  interstate  commerce  we  don't 
know  what  the  grower  is  going  to  get,  so  to  say  we 
can  separate — we  can  throw  out  of  the  contract  the 
portion  that  provides  for  the  price,  is  to  take  a  part 
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of  the  contract  away  that  is  an  essential  part  of  the 
contract. 

We  have  alleged  in  our  complaint  that  prior  to 
1939  the  method  of  sale — how  it  was  done.  And  we 
have  alleged  that  they  joined  together  to  change  this 
method  of  [11]  sale. 

Now,  the  various  other  cases  that  we  have  cited 
from  the  United  States  Supreme  Court  are  all  re- 
cent cases,  and  they  all  say  that  you  cannot  take  one 
part  of  a  transaction  and  separate  it  and  say  that 
because  one  act  was  done  in  interstate  commerce — 
we  have  cited  case  after  case,  your  Honor,  in  which 
that  very  argument  was  made  as  is  being  made  here, 
that  you  could  isolate  one  part  of  it  and  say  that  is 
not  interstate  commerce,  because  in  each  one  of  these 
cases  you  could  isolate  some  transaction. 

The  court  there  said  it  couldn't  be  done  and  here 
is  the  vice  of  what  has  happened  here.  Prior  to  1940 
— ^prior  to  1939  the  three  companies  competed  in  in- 
terstate commerce  as  to  their  sales  organization. 
Each  tried  to  make  the  most  efficient  sales,  each  tried 
to  produce  most  efficiently  for  interstate  commerce, 
but  after  the  conspiracy  and  as  a  part  thereof  they 
ceased  to  compete  with  each  other.  They  were  not 
interested  any  more  in  competing  as  to  the  efficiency 
of  their  sales  organization  or  anything  else  because 
they  had  this  plan  and  conspiracy. 

Interstate  commerce  was  much  more  directly  af- 
fected in  this  case  than  it  was  in  the  wholesale  grocers 
case.  In  the  wholesale  grocers  case  there  was  only 
an  indirect  connection.  Here  there  is  a  contractual 
connection  with  interstate  commerce  as  provided  by 
the  very  contract  [12]  itself. 

Now,  as  to  the  second  point  your  Honor  raised.  I 
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don't  see  how  that  is  practical  because  we  have  a 
second  count  here  which  does  state  a  cause  of  action. 

The  Court:  I  have  been  talking  about  the  big 
issue  in  this  case. 

Mr.  Arndt :  But  how  can  there  be  an  appeal  until 
the  second  count  is  determined  1  There  can't  be  an 
appeal  from  an  order  on  one  count  only. 

The  Court :  I  think  it  was  Justice  McKenna  who 
said  in  effect: 

"To  carry  your  argument  to  its  natural  con- 
clusion the  Anti-Trust  Act  would  cover  every- 
thing." 

Mr.  Arndt :  And  that  is  what  the  Supreme  Court 
has  done. 

The  Court:  It  hasn't,  as  I  view  it,  in  light  of  the 
opinion  in  Parker  vs.  Brown. 

While  that  was  not  an  anti-trust  case,  it  held  that 
it  hadn't  entered  into  the  stream  of  interstate  com- 
merce and  therefore  the  state  had  jurisdiction. 

I  think  it  was  Justice  McKenna  who  said: 

"There  must  be  a  point  of  time  when  they 
cease  to  be  governed  exclusively  by  the  domestic 
law,  and  begin  to  be  governed  and  protected  by 
the  national  law  of  commercial  regulation,  and 
[13]  that  moment  seems  to  us  to  be  a  legitimate 
one  for  this  purpose,  in  which  they  commence 
their  final  movement  for  transportation  from 
the  state  of  their  origin  to  that  of  their  destina- 
tion. When  the  products  of  the  farm  or  the 
forest  are  collected,  and  brought  in  from  the 
surrounding  country  to  a  town  or  station  serv- 
ing as  an  entrepot  for  that  particular  region, 
whether  on  a  river  or  a  line  of  railroad,  such 
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products  are  not  yet  exports;  nor  are  they  in 
process  of  exportation;  nor  is  exportation  be- 
gun until  they  are  committed  to  the  common 
carrier  for  transportation  out  of  the  state  to 
the  state  of  their  destination,  or  have  started  on 
their  ultimate  passage  to  that  state.  Until  then 
it  is  reasonable  to  regard  them  as  not  only  within 
the  state  of  their  origin,  but  as  a  part  of  the 
general  mass  of  property  of  that  state,  subject 
to  its  jurisdiction,  and  liable  to  taxation  there, 
if  not  taxed  by  reason  of  there  being  intended 
for  exportation,  but  taxed,  without  any  discrim- 
ination, in  the  usual  way  and  manner  in  which 
such  property  is  taxed  in  the  state." 

Mr.  Arndt:  That  is  correct,  your  Honor,  but 
here  we  have  a  contract  that  provides  that  the  pur- 
chase price  is  [14]  determined  by  sales  in  interstate 
commerce. 

The  Court:  But  not  of  that  sugar.  It  is  of  that 
season's  sugar,  as  I  understand  it.  I  don't  know  any- 
thing about  the  sugar  business  and  perhaps  I  will 
have  an  opportunity  to  learn  something  along  those 
lines  before  we  are  through  with  this  case.  But  as 
I  understand  it,  they  pay  them  not  for  the  sugar 
received  from  those  particular  beets  or  the  sale  of 
that  sugar,  but  rather  from  the  current  price  of 
sugar. 

Mr.  Arndt:  That  is  not  exactly  correct,  your 
Honor. 

Mr.  Whyte:     That  is  one  of  the  points  at  issue 

under  the  contract  as  I  understand  your  contention. 

Mr.  Arndt :    The  contracts  prior  to  1939  provided 
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that  the  price  to  be  paid  was  the  price  to  be  paid  for 
sugar  manufactured  by  the  particular  processor. 

Mr.  Whyte:  That  isn't  the  way  I  read  this  con- 
tract. 

Mr.  Arndt:  That  is  how  it  was  prior  to  1939. 
Then  since  1939  it  was  the  sugar  manufactured  in 
California,  north  of  the  36th  parallel — not  the  pro- 
ceeds from  any  other  sugar,  but  the  proceeds  from 
the  sugar  manufactured  during  that  particular  year. 
I  want  to  read  from  the  document 

Mr.  Whyte :  Sugar  grown  north  of  the  36th  par- 
allel and  sold  during  the  year? 

Mr.  Arndt:  I  will  read  from  the  first  one — that 
is  [15]  the  first  one  here : 

^*The  price  per  ton  shall  be  determined  upon 
the  average  net  returns  received  for  sugar  manu- 
factured at  beet  sugar  factories  located  in  Cali- 
fornia north  of  the  36th  parallel." 

That  is  1939.  That  is  the  first  one. 

Mr.  Whyte:     Exhibit  A,  your  Honor. 

The  Court:  What  paragraph  are  you  reading 
from? 

Mr.  Arndt:    5. 

The  Court :  ^ '  The  price  per  ton  for  beets  delivered 
hereunder  to  the  company  shall  be  determined  upon 
the  average  net  returns  (said  net  returns  being  de- 
fined in  Paragraph  No.  6  hereof)  received  for  sugar 
manufactured  at  beet  sugar  factories  located  in  Cali- 
fornia north  of  the  36th  parallel,  and  sold  during 
the  period  of  12  months  commencing  August  1,  1939, 
and  based  upon  the  company's  test  of  sugar  content 
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of  the  individual  grower's  beets  in  accordance  with 
the  following  schedule:" 

Mr.  Arndt:  Yes,  but  the  point  I  am  making  is 
that  sugar  manufactured  in  beet  sugar  factories 
located  in  California  north  of  that  parallel  during 
the  year. 

The  Court :  Let  me  ask  this  question  as  a  matter 
of  general  information.  These  beets  are  processed 
in  the  refineries  and  following  that  is  the  sugar  im- 
mediately put  [16]  on  the  market? 

Mr.  Whyte:  There  is  some  lag,  I  suppose,  ac- 
cording to  supply  and  demand. 

Mr.  Arndt:  In  some  years  it  is  immediately  sold 
and  some  years  there  is  a  carry-over.  Right  now  there 
is  a  shortage  and  it  is  sold  immediately. 

In  1939,  '40  and  '41  there  was  an  overproduction 
and  it  was  not  immediately  sold.  It  is  as  counsel  says, 
a  question  of  supply  and  demand  whether  sold  im- 
mediately or  not  sold  immediately.  As  a  matter  of 
fact,  I  think  the  cause  of  our  present  lack  of  supply 
of  sugar  is  due  to  these  contracts. 

Mr.  Whyte:  I  don't  suppose  I  have  to  answer 
such  a  remark  as  that. 

The  Court :  Another  case  that  I  was  interested  in 
is  260  U.  S.  245.  I  don't  know  whether  this  case  was 
cited  by  either  counsel.  There  is  certain  language  in 
the  case  that  I  would  like  to  read : 

*'We  may,  therefore,  disregard  the  adven- 
titious considerations  referred  to  and  their  con- 
fusion, and  by  doing  so  we  can  estimate  the  con- 
tention made.  It  is  that  the  products  of  a  State 
that  have,  or  are  destined  to  have,  a  market  in 
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other  states,  are  subjects  of  interstate  commerce, 
tliough  they  have  no  moved  from  the  place  of 
their  production  or  [17]  preparation. 

'*The  reach  and  consequences  of  the  conten- 
tion repel  its  acceptance.  If  the  possibility,  or, 
indeed,  certainty  of  exportation  of  a  product 
or  article  from  a  state  determines  it  to  be  in 
interstate  commerce  before  the  commencement 
of  its  movement  from  the  state,  it  would  seem  to 
follovt^  that  it  is  in  such  commerce  from  the  in- 
stant of  its  growth  or  production,  and  in  the 
ease  of  coals,  as  they  lie  in  the  ground.  The  re- 
sult would  be  curious.  It  would  nationalize  all 
industries,  it  would  nationalize  and  withdraw 
from  state  jurisdiction  and  deliver  to  federal 
commercial  control  the  fruits  of  California  and 
the  South,  the  wheat  of  the  West  and  its  meats, 
the  cotton  of  the  South,  the  shoes  of  Massa- 
chusetts and  the  woolen  industries  of  other 
states  at  the  very  inception  of  their  production 
or  growth,  that  is,  the  fruits  unpicked,  the  cot- 
ton and  wheat  ungathered,  hides  and  flesh  of 
cattle  yet  *on  the  hoof,'  wool  yet  unshorn,  and 
coal  yet  unmined,  because  they  are  in  varying 
percentages  destined  for  and  surely  to  be  ex- 
ported to  states  other  than  those  of  their  pro- 
duction." 

Mr.  Whyte :  And  in  our  case  you  might  say  "seed 
as  yet  [18]  unplanted'\ 

Mr.  Arndt :  But  how  can  that  be  reconciled  with 
the  recent  decision? 
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The  Court:  Gentlemen,  if  you  can  reconcile  the 
decisions  on  this  question  you  are  more  fortunate 
than  I  am.  All  I  can  do  is  follow  what  I  consider  to 
be  the  trend  of  these  decisions.  But  I  do  not  feel 
that  it  is  my  function  to  extend  the  rules  as  I  now 
understand  them.  I  feel  that  if  they  are  to  be  ex- 
panded that  is  the  function  of  the  courts  that  have 
the  final  interpretation  of  these  sections.  I  do  not 
feel  it  is  my  function  to  legislate. 

Mr.  Whyte :  Your  Honor,  under  any  theory  there 
must  be  some  allegation  of  facts  and  this  complaint 
is  absolutely  barren  of  any  allegation  of  fact 

The  Court:  You  are  not  going  to  argue  against 
me,  are  you? 

Mr.  Whyte:  No,  sir;  I  am  trying  to  supplement 
your  Honor's  remarks  to  satisfy  counsel  here. 

Mr.  Arndt:  May  I  read  from  some  of  these  de- 
cisions again  ? 

The  Court:  Well,  I  have  read  your  cases,  coun- 
sel, and  I  have  probably  given  more  time  to  this 
case,  particularly  on  a  motion  to  dismiss,  than  I  have 
on  any  other  case  for  a  long  time. 

In  the  first  place  it  was  a  new  subject  to  me  and 
[19]  it  was  interesting.  There  is  such  a  thing  as 
convincing  myself  to  the  contrary,  but  at  this  time 
I  am  convinced  that  these  beet  growers  are  not  en- 
titled to  protection  under  the  Anti-Trust  Act.  I  may 
be  wrong.  It  won't  be  the  first  time  I  have  been 
wrong,  and  it  will  probably  not  be  the  last  time  either. 
But  I  do  feel  that  the  pleadings  without  pleading 
the  contracts  and  with  this  particular  language  in 
there,  makes  it  difficult  to  dismiss  in  view  of  the 
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general  language  used  and  the  liberality  of  pleadings 
under  the  Federal  Rules  of  Civil  Procedure. 

Mr.  Whyte.  Doesn't  your  Honor  have  discretion 
to  grant  the  motion  with  leave  to  amend  ? 

The  Court :  I  have  had  this  rather  frank,  informal 
discussion  with  counsel  to  let  them  know  what  I  have 
been  thinking.  I  don't  know  how  you  gentlemen  could 
approach  the  subject  other  than  for  me  to  sit  here 
and  listen.  I  was  in  hopes  that  counsel  would  see  fit 
to  amend  the  first  cause  of  action  so  that  we  could  get 
a  definite  ruling  because  if  we  try  it  and  then  I  should 
rule  as  I  do  now  you  would  be  unable  to  prove  that  the 
beets  went  into  interstate  commerce  and  after  going 
through  all  those  preliminary  steps  and  building  up 
a  record  I  don't  know  whether  you  would  be  any  bet- 
ter off  or  not. 

Mr.  Arndt :  Then  how  is  it  procedurally  possible  ? 
Suppose  I  do  amend  and  set  forth  the  contracts  ?  How 
is  it  [20]  procedurally  possible  to  have  an  appeal 
without  a  trial  ?  I  am  not  going  to  abandon  my  sec- 
ond count. 

The  Court :  I  am  not  asking  you  to  abandon  any- 
thing. I  want  you  to  understand  I  am  only  trying  to 
be  helpful.  I  want  to  try  to  decide  this  case  correctly. 
At  the  same  time  I  feel  that  if  these  matters  could 
be  reached  and  have  a  ruling  on  this  question  that  it 
would  save  you  both  money  because  if  the  court  rules 
with  you  on  this  first  cause  of  action  then  the  law  of 
the  case  is  going  to  be  established  and  it  would  be 
settled.  On  the  other  hand,  if  we  try  it  and  build  up 
a  record  and  the  court  reverses  it  and  sends  it  back 
for  re-trial,  you  would  have  to  go  through  the  same 
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thing  again.  Now,  we  might  do  like  we  did  in  one 

other  case  we  had.  We  might  enter  into 1  don't 

know  whether  any  statute  of  limitation  is  involved 
here. 

Mr.  Arndt:  There  is,  your  Honor.  The  statute 
will  have  passed 

The  Court :    Has  it  run  yet? 

Mr.  Whyte :  That  would  be  four  years  under  Sec- 
tion 343. 

Mr.  Arndt :  The  statute  has  run  on  the  first  year. 
The  statute  has  run  on  one  of  the  years.  In  other 
words,  the  statute  ran  August  31st,  that  is  my  recol- 
lection, as  to  one  count. 

The  Court:  We  had  a  case  where  that  situation 
arose.  Counsel  had  several  causes  of  action  and  under 
a  stipulation  [21]  and  by  agreement  they  dismissed 
their  other  causes  of  action  and  each  party  waived 
the  statute  of  limitation  and  consented  that  a  new 
suit  be  filed  at  any  time  within  six  months  after  a 
final  determination  of  the  case  in  the  Circuit  Court. 

Oliver  Clark  and  Lyons  &  Lyons  entered  into  that 
agreement  by  stipulation  whereby  they  could  divide 
their  cause  of  action  by  a  stipulation  and  have  a  sepa- 
rate cause  of  action  on  the  other  points  and  try  that. 

Mr.  Whyte:  Counsel  will  be  willing  to  stipulate 
to  the  status  quo  as  to  the  date  of  the  file  as  to  any  re- 
filing. I  don't  know  what  the  date  is. 

Mr.  Arndt:  You  didn't  plead  the  statute  of  limi- 
tation in  the  second  and  third  counts,  so  I  assume 
you  don't  contend  it  was  limited  at  that  time. 

Mr.  Whyte :  That  is  right.  When  was  this  action 
filed? 
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The  Court:    July  30th. 

Mr.  Whyte :    We  would  be  willing  to  so  stipulate. 

Mr.  Arndt:  There  would  have  to  be  a  contract 
authorized  by  a  Board  of  Directors  of  the  corpora- 
tion. I  don't  think  attorneys  have  a  right  to 

The  Court :  If  we  continue  the  matter  for  a  week 
and  you  gentlemen  discuss  it  you  might  arrive  at 
some  agreement. 

Mr.  Whyte:  We  are  glad  to  do  that.  You  [22] 
might  file  two  lawsuits  if  you  want  to  and  we  will 
protect  you  on  the  statute. 

The  Court :    One  has  already  run  in  the  meantime. 

Mr.  Whyte :  I  say  we  will  protect  him  on  the  stat- 
ute back  to  the  date  when  he  filed. 

The  Court :  It  seems  to  me  there  should  be  a  prac- 
tical way  to  determine  it  because  the  real  money  in- 
volved is  in  the  treble  damage  action.  The  rest  of  it 
involves  an  interpretation  of  the  contract.  The  real 
thing  involves  money  and  that  is  under  Count  1.  It 
is  that  count  that  will  make  the  growers  feel  good  if 
they  recover  and  the  refiners  feel  bad  it  if  goes  in  that 
direction. 

Mr.  Whyte:  A  lot  of  money  is  involved  in  that 
count. 

The  Court :  I  realize  this  is  not  an  open  and  shut 
proposition.  I  realize  it  is  a  close  ease.  It  may  be 
that  the  court  will  hold  that  I  am  wrong  but  I  don't 
see  why  we  should  spend  weeks  in  trying  the  case 
when  the  court  feels  it  doesn't  state  a  cause  of  action. 

Mr.  Arndt :  There  are  certain  advantages  in  what 
Your  Honor  says  and  I  will  endeavor  to  work  out 
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something  along  that  line.  I  appreciate  Your  Hon- 
or's suggestion. 

The  Court :  If  it  simply  goes  up  on  the  pleadings 
it  would  be  a  very  inexpensive  appeal.  If  it  goes  up 
on  a  record  of  days  and  days  of  transcript  it  would 
be  very  expensive.  [23] 

Mr.  Whyte:  We  would  be  happy  to  work  out 
something  along  the  line  of  Your  Honor's  sugges- 
tion. 

The  Court :  I  would  be  interested  in  any  authori- 
ties you  gentlemen  might  have  on  the  thoughts  I 
have  expressed. 

Mr.  Whyte:  Your  Honor  may  rest  assured  we 
will  explore  that  subject  further. 

Mr.  Arndt:  I  would  be  very  much  interested  in 
hearing  certain  judges  of  the  United  States  discuss 
the  question  of  the  farmer  being  a  conspirator  with 
a  sugar  company. 

The  Court :  If  this  were  a  criminal  case,  gentle- 
men, and  they  were  named  as  defendants  they  would 
be  held  liable  as  conspirators.  It  is  true  the  farmer 
is  a  little  fellow  in  the  picture,  but  in  this  case,  con- 
sidering the  amount  of  beets  that  they  sold,  they 
weren't  so  small.  The  sales  ran  into  a  lot  of  money 
and  it  wasn't  a  matter  of  an  individual  growing 
beets  on  a  half  acre  of  ground.  He  was  in  the  busi- 
ness in  a  big  way  and  your  evidence  of  conspiracy 

is  going  to  be  this  contract  itself at  least  part  of 

it  as  to  establishing  a  conspiracy,  and  all  the  parties 
that  entered  into  that  contract  have  the  appearance 
to  me  of  being  co-conspirators. 

Now,  it  may  be  that  I  have  gotten  (having  tried 
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so  many  conspiracy  cases)  an  obsession  on  the  sub- 
ject, but  they  seem  to  bring  everything  in  but  the 
kitchen  sink  when  they  try  a  conspiracy  case.  I  don't 
know  how  a  man  who  [24]  sells  $100,000  worth  of 
beets  in  one  year  can  say  that  he  was  blameless,  par- 
ticularly when  he  entered  into  an  agreement  before 
the  crop  was  planted.  If  they  had  forced  him  into 
some  agreement  before  he  had  his  beets  growing  and 
forced  him  to  take  their  own  price  that  would  be  dif- 
ferent. 

Mr.  Arndt:     I  can  allege  that  for  one  year  that 

happened those  are  the  facts.   For  one  of  the 

years  the  beet  contracts  were  signed  after  the  beets 
were  planted. 

The  Court:  I  want  to  say  that  the  thing  that 
bothered  me  most  on  this  question,  was  the  wording 
of  the  contract  and  it  represents  to  me  the  closest 

point the  contract  providing  for  the  payment  out 

of  the  sale  of  sugar,  that  represents  a  very,  very  close 
question  and  for  a  while  I  felt  that  the  interstate 
commerce  started  with  the  beets  and  that  it  was  a 
continuous  movement  by  reason  of  that  contract. 
However,  I  have  come  to  a  different  conclusion. 

Mr.  Arndt :    Without  that  there  would  be  no  case. 

The  Court:  Well,  there  might  have  been  an  oral 
contract  and  they  might  have  been  paid  on  that  basis. 

Mr.  Arndt:  When  I  use  the  word  "contract"  I 
mean  either  oral  or  written.  I  mean  without  that  be- 
ing in  the  contract.  That  is  what  differentiates  it  from 
the  other  cases. 

The  Court:  That  is  the  thing  that  bothered  me 
for  so  long  before  I  finally  came  to  a  different  con- 
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elusion.  There  are  two  or  three  cases  here  that  are 
about  as  near  on  all  [25]  fours  as  you  can  get  them. 

Mr.  Arndt :    On  both  sides. 

The  Court:  Yes,  on  both  sides.  And  that  is  what 
makes  a  lawsuit.  If  it  was  all  one-sided  you  wouldn't 
be  here.  There  is  enough  involved  to  try  it  out. 

I  will  continue  this  matter  until  next  Monday, 
November  19,  at  ten  o'clock,  or  any  other  date  that 
is  agreeable. 

Mr.  Arndt:  May  we  fix  it  for  eleven  o'clock  that 
day  1  I  have  a  matter  in  the  Superior  Court  at  9 :30 
which  I  would  like  to  complete,  and  if  we  could  meet 
here  at  eleven  o'clock  I  would  appreciate  it. 

The  Court :  Very  well,  I  will  take  it  up  at  eleven 
o'clock. 

Mr.  Arndt :  And  there  will  not  be  any  argument 
at  that  time. 

The  Court:  I  will  take  it  up  at  eleven  o'clock.  I 
have  taken  longer  this  morning  with  my  calendar 
than  I  am  accustomed  to,  but  I  wanted  to  discuss  this 
case  with  you  gentlemen  after  reading  your  briefs. 
I  think  you  can  see  that  I  have  been  interested  in  the 
case. 

Mr.  Whyte:  We  certainly  appreciate  Your  Hon- 
or's interest  in  it. 

The  Court :  I  don't  know  whether  that  can  be  said 
by  counsel  on  the  other  side.  [26] 

Mr.  Arndt :  I  think  I  made  that  statement  a  few 
moments  ago. 

Mr.  Whyte :    Thank  you  very  much,  Your  Honor. 

The  Court :  Very  well,  we  will  stand  in  recess  until 
two  o'clock. 
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Whereupon,  at  12:00  o'clock  noon,  the  above  en- 
titled matter  was  concluded.) 

[Endorsed] :  Filed  Sept.  13,  1948. 


TRANSCRIPT  OF  PROCEEDINGS 

Los  Angeles,  California, 
Tuesday,  February  21,  1950,  10:00  a.m. 

The  Court :    You  may  proceed. 

The  Clerk:  No.  4643-Civil,  Mandeville  Island 
Farms,  Inc.,  a  corporation  and  Roscoe  C.  Zucker- 
man,  plaintiffs,  versus  American  Crystal  Sugar  Com- 
pany, a  corporation,  and  No.  8353-Civil,  G.  K.  Evans, 
plaintiff,  versus  American  Crystal  Sugar  Company, 
a  corporation,  consolidated  for  trial. 

Mr.  Arndt:    The  plaintiff  is  ready. 

Mr.  Works :    Ready,  Your  Honor. 

The  Court :  The  clerk  just  called  my  attention  to 
the  fact  that  he  doesn't  believe  the  record  shows 
these  two  cases  have  been  formally  consolidated. 

Mr.  Arndt:  That  is  correct;  and  at  this  time  I 
move  for  such  consolidation. 

Mr.  Works :  We  join  in  the  motion  to  consolidate 
for  the  purpose  of  the  trial. 

The  Court :    It  will  be  so  ordered. 

Mr.  Works:  May  I  take  up  one  or  two  prelimi- 
nary matters.  Your  Honor  ? 

The  Court:    Yes. 

Mr.  Works :  At  the  last  hearing  Your  Honor  gave 
us  permission  to  amend  the  answer  in  each  case  to 
plead  the  defense  of  pari  delicto. 
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At  that  time  the  choice  was  given  whether  to  do  it 
that  [4]  way  or  to  amend  to  conform  with  the  proof. 
Mr.  Arndt  wanted  us  to  complete  it  so  I  have  served 
these  two  amendments  and  may  I  now  have  leave  to 
file  them? 

The  Court :    They  may  be  filed. 

Mr.  Works :  In  looking  over  the  files  I  notice  there 
is  an  ambiguity  in  the  pre-trial  stipulation  of  facts 
which  Mr.  Arndt  and  I  have  agreed  may  be  corrected. 
On  page  9,  Your  Honor,  paragraphs  30  and  31,  Your 
Honor  will  note  that  there  is  a  table  in  each  of  those 
paragraphs.  One  of  them,  paragraph  30,  relates  to 
the  joint  net  returns  and  that  is  expressed  in  cents. 
Paragraph  31  refers  to  single  net  and  that  is  ex- 
pressed in  dollars. 

The  point  is  that  one  is  expressed  in  terms  of  a 
pound  of  sugar  and  the  other  in  terms  of  100  pounds 
and  we  would  like  to  amend  each  of  those  paragraphs 
to  make  it  clear  that  it  refers  to  pounds  of  sugar  and 
the  expression  should  each  be  in  cents. 

The  Court:  Why  don't  you  simply  add  "per 
pounds  of  sugar  sold'"? 

Mr.  Works:  That  is  what  I  had  in  mind.  Your 
Honor. 

The  Court :  And  the  other  is  per  hundredweight, 
is  it? 

Mr.  Works:  Well,  I  thought  we  might  do  this, 
say  per  pound  in  the  other  also  and  change  the  dollar 
mark  to  a  cents  sign  because  it  amounts  to  the  same 
thing. 

The  Court:  I  think  you  gentlemen  can  by  [5] 
interlineation  correct  the  original. 
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Mr.  Works:  If  you  will  give  us  that  permission 
we  will  do  it  during  the  recess. 

The  Court :  Yes.  The  fact  that  paragraph  30  re- 
fers to  the  pound  and  the  other  per  hundredweight 
is  rather  apparent. 

Mr.  Works :  That  is  right.  We  wanted  to  be  per- 
fectly clear  on  that. 

The  Court:  I  don't  know  where  you  gentlemen 
are  going  to  start  in  this  case.  I  have  been  thinking 
about  it.  Your  briefs  filed  over  the  week-end  were 
filed  while  I  was  holding  court  in  San  Diego  and  I 
haven't  had  time  to  study  them.  However,  I  have 
lived  with  this  case  for  so  long  and  so  many  facts 
have  come  up  and  so  many  argiunents  have  taken 
place  that  I  now  find  myself  more  or  less  in  a  state 
of  confusion  and  you  gentlemen  are  going  to  have  to 
clarify  the  atmosphere  by  a  statement  of  the  facts 
that  you  want  to  go  into  this  morning  so  far  as  the 
evidence  that  you  wish  to  introduce. 

Mr.  Arndt :  If  the  court  please,  it  is  my  thought 
to  proceed  as  follows : 

I  have  heretofore  filed  a  document  entitled  ''Co- 
ordination of  Amended  Complaints  as  Amended" 
which  combines  into  one  document  the  complaint 
and  all  the  amendments  and  everything  that  has  been 
stricken  out. 

That  was  filed  prior  to  pre-trial  and  there  has  been 
no  objection  made  as  to  that  so  I  assume  it  is  correct 
so  far  [6]  as  counsel  is  concerned. 

Mr.  Works:  There  are  some  inaccuracies,  Mr. 
Arndt.  I  have  in  mind  one  in  particular  which  relates 
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to  our  answer  to  paragraph  10  of  your  amended  com- 
plaint with  reference  to  our  1938  net. 

That  allegation  was  denied  by  an  amendment  to 
our  answer  and  I  notice  your  coordination  shows  it 
as  admitted.  If  you  will  look  at  paragraph  10 

Mr.  Arndt:  I  think  we  are  referring  to  two  dif- 
ferent things.  The  coordination  of  amended  com- 
plaints has  nothing  to  do  with  the  answer.  That  is 
the  second  amendment,  the  statement  of  allegations 
of  the  complaint  that  are  admitted. 

Mr.  Works:  Wherever  you  have  it  that  allega- 
tion is  denied. 

Mr.  Arndt:    I  haven't  reached  that  stage  yet. 

Mr.  Works :    All  right. 

Mr.  Arndt:  The  next  dociunent  which  I  think  is 
the  one  to  which  counsel  refers,  is  a  statement  of  al- 
legations of  amended  complaint  as  amended  that  are 
admitted  by  the  answer  as  amended. 

I  think  that  is  the  one  that  counsel  has  reference 
to. 

Mr.  Works:  That  one  certainly  is  and  I  wasn't 
sure  whether  the  matter  was  gone  into  in  your  other 
document  or  not. 

Mr.  Arndt:  No.  The  first  docmnent  merely  sets 
forth  [7]  the  complaints  with  the  amendments  and 
has  nothing  to  do  with  the  answer  whatsoever. 

Mr.  Works :    All  right. 

The  Court:  It  is  a  compilation  of  the  last  five 
years'  work,  is  that  it? 

Mr.  Arndt :  Instead  of  having  to  go  through  a  half 
a  dozen  documents  I  have  it  all  in  one  document. 
That  was  the  sole  purpose  of  that,  your  Honor. 
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The  Court :    That  is  what  I  assumed. 

Mr.  Arndt:  The  second  is  a  statement  of  the  alle- 
gations of  the  complaint  as  amended  and  admitted 
by  the  answer  as  amended. 

This  is  the  first  time  I  am  told  it  wasn't  correct. 
Which  particular  paragraph  are  you  referring  to, 
counsel  ? 

Mr.  Works :  Paragraph  10  which  has  reference  to 
the  1938  net.  We  saw  no  occasion  to  question  it  at  the 
time  because  it  was  not  a  document  called  for  in  the 
pre-trial  order  at  all. 

Mr.  Arndt:  That  puts  me  in  the  position  that  I, 
not  having  received  any  objection  to  that,  I  have  pro- 
ceeded under  the  assumption  that  that  particular 
matter  was  admitted  and  I  have  not  produced  here 
nor  taken  the  deposition  of  the  other  companies  to 
show  their  1938  returns  and  those  are  the  figures 
that  are  shown. 

Mr.  Works :  Mr.  Arndt,  we  have  on  file  an  answer 
denying  [8]  that  allegation.  That  is  all  I  can  say.  It 
has  been  there  for  months. 

The  Court :  Gentlemen,  let  me  say  this.  If  either 
one  of  you  finds  yourself  in  difficulty  because  of  a 
confusion  in  the  pleadings  in  this  case  the  court  will 
give  you  an  opportunity  to  develop  any  fact  that 
should  be  before  the  court.  For  instance,  under  your 
stipulation  of  facts  if  you  find  you  have  made  an 
error  or  there  is  an  omission  that  is  against  interest 
and  that  you  say  you  have  made,  the  court  will  permit 
you  to  develop  it.  After  all,  the  court  only  wants  the 
facts.  It  has  taken  five  or  six  years  now  and  if  it  takes 
another  five  or  six  years  it  doesn't  bother  me. 
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Mr.  Works :  That  is  perfectly  all  right.  I  merely 
wanted  to  make  the  record  clear. 

Mr.  Arndt:  There  has  been  presented  one  docu- 
ment entitled  Stipulation  of  Facts  which  we  hope  to 
have  for  your  Honor  by  this  afternoon  and  a  second 
document  entitled  Stipulation  of  Facts  which  stipu- 
lates as  to  certain  additional  facts  not  included  in  this 
stipulation  owing  to  the  fact  that  some  of  the  records 
are  in  Denver  and  some  in  Clarksburg.  We  have 
been  delayed  in  getting  all  of  the  data  necessary  for 
that  particular  stipulation  but  we  hope  to  have  it  this 
afternoon. 

Mr.  Whyte :    Yes. 

The  Court:  Gentlemen,  you  have  indicated  here 
different  interrogatories  that  are  going  to  be  [9] 
introduced. 

Mr.  Arndt :    Yes,  your  Honor. 

The  Court:  Only  certain  parts  are  to  be  intro- 
duced in  evidence  and  I  am  wondering  just  what  kind 
of  record  we  are  going  to  have  when  we  get  through 
if  one  of  you  desires  to  appeal  this  case. 

Mr.  Arndt :  I  intend  to  read  each  one  of  them  in 
unless  your  Honor  has  some  other  suggestion.  That 
is  what  I  intended  to  do.  I  thought  that  would  take 
up  all  morning. 

The  Court:  That  is  satisfactory  to  me.  I  am  a 
good  listener. 

Mr.  Arndt :  I  would  first  offer  the  stipulation  of 
facts,  which  is  the  one  that  is  dated  January  4,  1950, 
and  which  accompanied  the  pre-trial  stipulation. 

Mr,  Works:  We  have  reserved  objections  in  the 
pre-trial  stipulation  to  a  number  of  the  paragraphs. 
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In  other  words,  we  have  stipulated  to  the  facts,  your 
Honor,  but  we  have  denied  their  materiality  or  rel- 
evancy in  a  number  of  instances. 

I  don't  know  how  your  Honor  cares  to  proceed  in 
a  situation  of  this  sort. 

The  Court :  If  you  can  tell  me  how  I  can  proceed 
or  how  to  proceed  so  as  to  keep  the  record  clear  I 
would  be  glad  to  have  your  aid. 

I  want  to  say  frankly,  on  the  different  theories  and 
the  admissibility  of  evidence,  I  think  the  better  way 
is  to  reserve  your  objections  until  the  evidence  is  all 
in  and  I  have  had  [10]  an  opportunity  to  study  the 
record.  Unless  that  is  done  I  can't  rule  very  intelli- 
gently. 

Mr.  Works :    That  is  what  I  had  in  mind. 

The  Court :  As  a  matter  of  fact  when  the  Supreme 
Court  gets  through  with  the  case,  notwithstanding 
your  opinion  to  the  contrary,  it  isn't  such  a  compli- 
cated picture  as  you  may  think.  I  think  the  difficulty 
in  this  case  is  going  to  be  the  establishing  of  damages. 
The  Supreme  Court  has  held  such  agreements  con- 
stituted a  violation  of  the  Antitrust  Act  and  your 
agreements  were  entered  into  and  I  think  your  stipu- 
lation shows  that  the  entire  state  of  California  was 
covered  between  the  different  companies.  [11] 

The  question  then  comes  up,  is  the  grower  dam- 
aged. 

I  haven't  read  all  of  Mr.  Arndt's  statement  that 
he  filed  the  other  day.  He  has  a  theory  on  the  question 
of  damages,  and  I  don't  know  whether  his  theory  is 
right,  whether  his  attempt  to  establish  damages  is 
by  a  reasonable  method.  I  don't  know. 
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I  am  inclined  to  think,  if  there  is  any  damage,  the 
thing  is  to  put  in  all  the  facts,  and  then  we  could  let 
a  jury  figure  it  out  of  thin  air  and  hope  to  have  some 
basis  for  it.  A  jury  doesn  't  have  to  have  much  basis, 
if  they  can  show  damages.  In  other  words,  it  seems  to 
me  that  is  the  real  difficulty  in  this  case,  is  to  show 
there  is  any  actual  damage.  There  could  be  a  con- 
spiracy that  could  be  to  the  advantage  of  these  com- 
panies that  wouldn't  be  to  the  disadvantage  of  the 
growers. 

Mr.  Works:  It  is  a  profit-sharing  scheme,  as  far 
as  that  goes. 

The  Court:  Whether  or  not  there  is  any  damage 
seems  to  me  to  be  the  really  serious  problem  in  this 
case.  I  think  the  rest  of  the  maneuvers  are  more  or 
less  dressing  up  the  lawsuit. 

Of  course,  I  realize  that  you  don't  agree  with  that 
entirely,  but  I  felt  as  you  did  in  the  beginning  of  the 
case,  that  the  Antitrust  Act  didn't  cover  it.  The  Su- 
preme Court  said  I  was  wrong  and  you  were  wrong 
in  your  theory.  That  is  [12]  as  far  as  the  cause  of 
action. 

Mr.  Works :  Yes,  they  certainly  held  that.  There 
is  no  question  about  it. 

The  Court:  So  that,  really,  if  you  want  to  get 
down  to  the  gist  of  this,  it  is  to  determine  whether 
or  not  the  plaintiffs  in  this  case  have  been  damaged. 
Now,  if  they  can't  establish  any  damages,  then  they 
are  going  to  have  to  refer  back  to  their  accounting 
in  the  case,  and  I  think  there  are  certain  features  of 
this  case  that  have  to  be  taken  into  consideration  in 
fixing  and  indicating  a  violation  of  the  Antitrust  Act 
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that  really  come  under  the  accounting.  I  think  some 
of  these  by-products  that  were  available  to  one  plant 
and  were  not  available  to  the  Oxnard  plant,  and  they 
haven't  received  credit  for  it  that  they  claim,  that 
all  comes  under  the  accounting  angle  of  it,  as  I  view 
it. 

But  the  most  serious  angle  of  this  case  is  determin- 
ing the  damages,  if  any,  and  the  most  serious  part 
is  the  trebling  of  the  damages. 

Mr.  Works :  That  is  what  you  might  call  the  pain- 
ful part,  your  Honor,  I  wonder  if  it  would  help  if  I 
were  to  state  our  position. 

The  Court :    I  would  like  to  have  that. 

Mr.  Works:  I  have  here  a  copy  of  the  Supreme 
Court's  decision,  and  there  are  certain  parts  of  it  to 
which  I  would  like  to  refer.  [13] 

First,  as  to  the  effect  of  that  decision,  as  we  all 
know,  that  case  went  up  on  a  motion  to  dismiss,  and 
for  the  purpose  of  that  motion  all  of  the  facts  alleged 
in  the  complaint  had  to  be  taken  as  true.  At  that 
time  no  answer  had  been  filed.  Since  then  an  answer 
has  been  filed,  and  it  has  put  in  issue  practically  all 
of  the  material  allegations  of  the  complaint  as 
amended. 

As  your  Honor  observed  a  moment  ago,  what  the 
court  held  was  that  that  complaint  stated  a  cause  of 
action,  and  it  held  it  upon  the  basis  of  the  facts  al- 
leged in  that  complaint,  because  each  and  every  one 
and  all  of  them  had  to  be  taken  as  true  for  the  pur- 
pose of  that  motion.  That  is  shown  very  clearly 

The  Court :  I  realize  that.  As  I  view  the  decision, 
it  in  effect  held  anything  that  had  to  do  with  sugar 
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was  interstate  commerce.  That  is  the  ultimate  effect 
of  it.  In  other  words,  it  is  like  oil.  You  might  be  drill- 
ing an  oil  well  and  hit  a  dry  hole,  and  yet  the  contrac- 
tor that  is  drilling  for  oil  and  hits  a  dry  hole  comes 
under  interstate  commerce,  because  it  affects  inter- 
state commerce.  It  is  about  the  same  thing  here.  That 
makes  it  come  within  the  purview  of  interstate  com- 
merce, because  it  is  an  extension  of  it. 

Mr.  Works :  They  so  held  because  that  is  what  the 
complaint  alleged  in  terms,  that  there  had  been  a  re- 
straint upon  interstate  commerce,  and  Mr.  Justice 
Rutledge  at  page  246  of  [14]  the  opinion  said  the 
only  interstate  product  was  sugar  and  therefore  they 
had  alleged  a  restraint  upon  the  sugar.  They  had  to 
take  that  fact  as  true,  because  it  was  alleged,  and 
for  the  purpose  of  the  motion  it  had  to  be  taken  as 
true. 

The  Court:  You  may  refresh  my  mind,  counsel, 
but  I  thought  the  complaint  as  amended  and  finally 
passed  on  deleted  the  sugar  and  dealt  with  the  sugar 
beets. 

Mr.  Works :  So  did  we,  and  that  whole  question 
was  argued  in  Washington,  and  Mr.  Justice  Rut- 
ledge,  with  all  respect,  wrote  his  way  around  that 
situation.  That  was  one  thing  that  Mr.  Justice  Jack- 
son did  point  out.  Let  me  read  a  portion  of  that  to 
you,  if  I  may,  your  Honor. 

The  Court :  Of  course,  I  have  read  a  good  many 
other  cases  since  then,  so  I  can  always  have  my  mind 
refreshed. 

Mr.  Works :  Your  Honor  will  recall  that  there  was 
a  situation  whereby  you  indicated  you  felt  this  ques- 
tion should  be  tested. 
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The  Court:  I  felt  that  when  they  used  the  word 
''sugar,"  that  would  apply. 

Mr.  Works :    Exactly. 

The  Court :  And  I  felt  that  if  it  dealt  with  beets 
that  had  not  been  processed  into  sugar,  that  was  a  dif- 
ferent matter,  and  they  amended  the  complaint  so  as 
to  make  an  inexpensive  method  of  determining  the 
issue  of  whether  that  complaint  was  good.  [15] 

Mr.  Works :  And  that  question,  your  Honor,  was 
never  decided  on  this  appeal,  and  I  will  show  you 
why,  if  I  may  refer  to  the  opinion.  Reading  from 
page  244,  if  I  may : 

''Respondent" that  is  ourselves "has  pre- 
sented its  argument  as  if  the  amended  complaint 
omitted  all  reference  to  restraint  or  effects  upon  in- 
terstate trade  in  sugar  and  confined  these  allegations 
to  the  trade  in  beets.  It  is  true  that  at  the  hearing 
which  followed  filing  of  the  amended  complaint,  pe- 
titioners at  one  point,  apparently  in  response  to  some 
intimation  from  the  court,  eliminated  the  words 
'sugar  and  sugar  beets'  from  one  of  the  allegations 
that  the  refiners  had  conspired  to  'monopolize  and  re- 
strain trade  and  commerce  among  the  several  states. 

"Respondent  takes  this  elision" this  elimina- 
tion of  the  words  sugar  and  sugar  beets "as  ef- 
fective to  constitute  an  express  disavowal  by  petition- 
ers of  any  charge  of  restraint  of  trade  in  sugar,  the 
only  interstate  commodity.  The  amendment  did  not 
eliminate  or  affect  numerous  other  allegations  which 
in  effect  repeated  the  charge  in  various  forms  and 
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with  reference  to  various  specific  effects  upon  inter- 
state as  well  as  local  phases  of  the  commerce.  Some 
of  these  explicitly  specify  trade  or  commerce  in 
sugar,  others  designated  the  trade  affected  as  inter- 
state, which  on  the  facts  could  mean  only  sugar. 
Moreover,  petitioners  deny  the  disavowal,  both  ui  in- 
tent and  in  effect.  They  say  the  elision  [16]  was  in- 
substantial, since  in  the  clause  from  which  it  was 
made  the  allegation  of  conspiracy  to  monopolize  and 
restrain  interstate  commerce  remained,  and  the  only 
interstate  trade  was  in  sugar." 

Your  Honor  gave  us  a  quick  appeal  on  that  ques- 
tion, and  the  question  never  was  decided  for  the 
reasons  stated  here. 

*'We  think  the  amendment,  for  whatever  reason 
made,  was  not  effective  to  constitute  a  disavowal,  dis- 
claimer, or  waiver."  [16a] 

Now,  Mr.  Justice  Jackson  got  the  point  and  so  did 
Mr.  Justice  Frankfurter.  I  know  a  dissenting  opinion 
is  only  a  dissenting  opinion,  but  they  laid  out  the  situ- 
ation exactly  as  we  thought  it  was  when  your  Honor 
made  the  suggestion  with  respect  to  testing  the  ques- 
tion as  to  whether  a  restraint  on  beets  alone  would  be 
a  violation  of  the  Sherman  Act. 

The  Court:  Of  course,  I  wouldn't  have  granted 
the  motion  to  dismiss  if  I  had  considered  it  as  in- 
cluding sugar. 

Mr.  Works :    Exactly.  We  knew  that. 

The  Court:  And,  as  a  matter  of  fact,  I  told  you 
gentlemen  so. 

Mr.  Works :    We  knew  that. 
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The  Court :  I  figured  that  the  effect  of  the  decision 
was  to  hold,  like  in  the  milk  cases,  they  were  simply 
bringing  the  industry  within  the  purview  of  the 
Antitrust  Act. 

Mr.  Works :  At  any  rate,  the  case  was  decided  by 
the  Supreme  Court  upon  the  basis  of  a  charge  that 
interstate  commerce  in  sugar  was  restrained.  That 
is  what  it  holds.  Or,  rather,  that  the  complaint  stated 
a  cause  of  action. 

May  I  continue  merely  stating  our  contention  ? 

The  Court:    Yes. 

Mr.  Works:  The  court  does  indicate  that  it  is 
necessary  to  make  out  a  cause  of  action  under  the 
Sherman  Act :  First,  that  you  must  show  a  combina- 
tion; second,  and  this  is  important  here,  and  this  is 
the  place  where  I  think  we  should  make  [17]  our 
position  very  clear,  you  must  show  that  that  com- 
bination had  a  substantial  effect  on  interstate  com- 
merce, because  the  Supreme  Court,  indicated  that  is 
still  the  law ;  and  the  third,  of  course,  is  that  you  must 
show  damage  resulting  from  such  a  combination  to 
a  reasonably  certain  extent. 

The  Court :  Let  me  ask  you  this.  You  said  the  first 
was  that  there  was  a  conspiracy  in  restraint  of  trade. 

Mr.  Works :  There  must  be  a  conspiracy  or  com- 
bination first;  two,  it  must  have  a  substantial  effect 
upon  interstate  commerce,  and,  three,  it  must  cause 
damage  to  the  parties  in  a  reasonable  certain  extent. 

The  Court :    Take  the  first  one. 

Mr.  Works:  I  am  going  to  be  frank  about  that, 
your  Honor.  I  think  we  cannot  dispute  the  proposi- 
tion that  your  Honor  right  now  has  a  right  to  infer 
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from  these  cropping  contracts  that  there  had  been  a 
combination  or  an  agreement  between  the  three 
manufacturers  to  use  a  joint  or  common  or  multiple 
price  determination  factor  in  arriving  at  the  price 
of  sugar  beets.  I  can't  be  any  less  frank  than  that. 
But  there  still  remains  to  be  proven  two  things, 
granted  such  a  combination,  as  we  all  know  the  beets 
never  get  out  of  the  state. 

Question  No.  2  is,  did  that  combination 1  am 

not  going  to  use  the  opprobrious  term  of  conspiracy, 
inasmuch  as  I  am  very  frankly  telling  your  Honor 
what  I  think  you  can  infer  [18]  from  the  contracts 

themselves did  such  a  combination  or  such  an 

agreement  with  reference  to  the  sugar  produce  a  sub- 
stantial economic  effect  upon  interstate  commerce? 
That  question  still  remains  to  be  proven  by  the  plain- 
tiffs in  this  case. 

The  Court:  Now,  why  don't  you  be  just  as  frank 
in  that  respect,  counsel? 

Mr.  Works :    I  would  be  happy  to. 

The  Court :  That  under  your  theory,  if  I  happen 
to  have  five  acres  of  beets,  then  I  would  never  have 
any  remedy,  because  I  couldn't  prove  that  that  had 
a  substantial  effect.  You  could  make  any  kind  of  a 
conspiracy  to  prevent  me  from  getting  a  fair  price 
for  my  beets,  and  yet  that  wouldn't  have  any  substan- 
tial effect.  The  amounts  involved  here  are  substantial. 

Mr.  Works:    Certainly,  your  Honor,  they  are. 

The  Court:  So  that  is  the  reason  I  think  it  re- 
solves itself  down  to  a  question  of  whether  or  not,  if 
there  hadn't  been  any  of  this  arrangement,  what- 
ever you  call  it you  don't  want  to  call  it  con- 
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spiracy,  you  don't  want  to  be  charged  with  being  a 

conspirator but  whether  or  not  this  arrangement 

resulted  in  the  growers  getting  a  less  price  for  the 
beets  than  they  otherwise  would  have  gotten. 

Mr.  Works:  We  haven't  got  to  that  yet.  Your 
Honor  says  '' substantial."  It  is  substantial  dollar- 
wise,  according  to  [19]  claims  of  the  plaintiff,  but  we 
don't  think  it  is.  However,  the  substantial  thing  must 
be  the  effect  upon  interstate  commerce.  Whether  you 
have  five  acres  or  whether  you  have  100,000  acres, 
whether  you  are  running  a  little  farm  or  whether 
you  are  running  the  King  Ranch  down  in  Texas, 
you  are  not  within  the  purview  of  the  Sherman  Act 
unless  what  you  do  in  conjunction  with  others  has  a 
substantial  effect  upon  interstate  commerce. 

You  say  there  is  no  remedy.  About  47  of  the  48 
states,  I  think,  have  their  own  anti-monopoly  stat- 
utes where  interstate  commerce  is  not  an  ingredient 
at  all.  The  plaintiff  isn't  remedyless.  I  can't  do  any 
more  than  quote  to  you  from  what  the  Supreme  Court 
said  as  to  the  three  ingredients  of  these  things. 

The  Court :  I  realize  what  the  ingredients  are,  the 
things  they  have  to  prove,  at  least  I  think  I  do,  but 
I  don't  see  how  you  can  claim  that  the  arrangements 
had  here  in  California  did  not  have  a  substantial  ef- 
fect upon  interstate  commerce.  I  am  frank  to  say  the 

problem 1  may  be  wrong,  and  I  am  just  talking 

and  letting  you  know  what  I  am  thinking 

Mr.  Works :    That's  all  I  am  doing,  your  Honor. 

The  Court :  The  problem  that  concerns  me  in  this 
is  how  a  person  is  going  to  be  able  to  prove  what  the 
damage  was. 
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Mr.  Works:  That  is  the  third  ingredient.  [20] 
That  problem  is  with  us. 

The  Court:  I  know  there  is  that  problem.  You 
can  have  all  the  theories  you  want,  but  you  still  have 
to  convince  the  trier  of  the  facts  that  you  have  been 
damaged. 

Mr.  Works :    That  is  right. 

The  Court:  I  think  I  might  make  a  finding  this 
did  have  a  substantial  effect  on  interstate  commerce 
and  then  it  would  be  back  in  your  lap  as  quickly  as 
before. 

Mr,  Works:  That  is  possible,  your  Honor.  All  I 
am  saying  is  the  burden  is  on  them  to  prove  it. 

The  Court :  I  realize  that  the  burden  is  upon  them 
to  prove  that. 

Mr.  Works :  On  the  appeal,  it  stood  admitted,  be- 
cause that  was  a  motion  to  dismiss. 

The  Court :  I  realize  the  difference.  I  am  sorry  I 
did  not  go  ahead  and  try  the  case  at  the  time.  I 
thought  I  was  deciding  a  point  of  law  and  we  would 
get  a  ruling  on  it. 

Mr.  Works :    But  we  haven  ^t  got  it. 

The  Court:  And  that  that  would  save  everybody 
expense,  because  I  realize  that  after  you  get  through 
one  of  these  cases,  it  makes  it  so  expensive  that  some- 
times it  denies  a  person  the  right  to  appeal.  In  other 
words,  I  felt  this  way,  that  the  plaintiff  was  in  a  posi- 
tion, if  I  had  tried  the  case,  because  of  the  expense 
of  the  record 1  don't  know  who  they  are  or  any- 
thing about  them — it  would  have  made  them  [21] 
think  twice  before  they  would  have  appealed  because 
of  the  expense  involved  in  the  preparation  of  the 
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record  being  so  great.  That  is  the  thought  I  had  in 
mind. 

Of  course,  I  did  not  know  what  way  the  case  would 
go,  but  the  way  I  was  thinking  at  that  time,  particu- 
larly in  view  of  the  Supreme  Court's  ruling  on  the 
raisin  case  at  Fresno,  that  they  probably  would  get 
all  the  evidence  in  and  I  would  still  rule  as  I  had  be- 
fore, as  I  figured  the  law  in  my  own  mind,  and  it 
might  have  deprived  them  of  the  right  of  an  appeal 
because  the  expense  was  so  great. 

Mr.  Works :  Well,  we  wanted  to  have  a  quick  de- 
cision of  the  question,  too. 

Our  views  as  to  damages  may  be  expressed  rather 
briefly.  If  there  is  anything,  you  Honor,  that  sticks 
out  all  over  this  picture  as  the  result  of  the,  let  us  say 
combination  or  whatever  you  want  to  call  it,  it  was 
simply  one  thing.  It  changed  the  price  determination 
factor  from  the  single  net  which  had  been  used  in  pre- 
vious years,  to  a  joint  three-party  average  or  a  multi- 
ple net,  if  you  want  to  use  that  term.  There  is  no 
question  but  what  that  was,  we  say,  the  only  result, 
but  under  any  concept,  it  was  the  primary  result. 

The  Court:  If  I  remember  correctly,  the  plain- 
tiff's contention  in  that  respect  is  that  breakdown  of 
competition  would  require  less  efficiency. 

Mr.  Works :  I  will  get  to  that,  your  Honor.  I  say 
even  [22]  from  his  own  standpoint,  the  primary  re- 
sult was  the  switch  from  the  single  to  the  multiple 
net.  We  have  stipulated  here  as  to  what  the  single  net 
was  for  these  three  years,  the  Clarksburg  single  net, 
so,  prima  facie,  without  going  into  these  other  ele- 
ments, their  damages  can  be  measured  mathemati- 
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cally  by  applying  the  differential  between  the  single 
net  and  multiple  net  for  the  very  years  in  question, 

1939,  1940,  and  1941. 

If  they  want  to  go  ahead  and  show  other  damage, 
show  lack  of  efficiency  and  what-not,  as  they  charge, 
they  certainly  have  that  privilege,  but  I  say  to  you,  if 
I  may,  that  their  prima  facie  damage  is  the  difference 
between  the  single  and  the  multiple  net  for  these 
three  years. 

Now,  if  they  say  our  operations  were  inefficient 
and,  contrary  to  all  human  experience,  we  are  trying 
to  lose  money  instead  of  make  it,  they  may  prove 
that,  if  they  can,  and  then  they  may  prove,  if  they 
can,  what  the  result  was. 

They  were  growing  for  us.  Your  Honor  knows  this 
sugar  setup.  It  was  a  profit-sharing  proposition,  pure 
and  simple.  We  would  sell  the  sugar,  figure  the  net 
return,  and  they  would  get  a  certain  percentage  of 
what  we  got.  They  were  in  the  same  boat  we  were.  If 
we  made  money,  then  they  made  money.  If  we  lost 
money,  then  they  would  lose  money.  I  am  talking 
about  the  single  net  now. 

So  I  say  in  a  situation  of  this  sort,  it  is   [23] 

utterly  improper 1  am  again  stating  our  position 

to  go  into  other  years,  such  as  the  plaintiff  seeks 

to  do  by  four  different  methods  so  far.  He  wants  to 
use  1937, 1938  and  1942  figures  to  determine  damages 
for  1939,  1940,  and  1941,  but  his  damages  for  1939, 

1940,  and  1941  can  be  shown  arithmetically  by  the 
difference  between  the  single  and  multiple  net  for 
those  three  years. 

The  Court:    The  only  thing  is,  counsel,  don't  you 
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think  that  the  factors  that  entered  into  the  prices  for 
the  various  comparative  years  you  are  seeking  to  use 
should  be  considered  ?  What  I  mean  is,  you  say  that 
they  have  nothing  to  do  with  it,  but  I  am  here  trying 
this  case  and  that  is  part  of  his  theory.  I  have  always 
believed  in  trying  a  case,  particularly  without  a  jury, 
that  each  man  should  have  an  opportunity  to  put  in 
his  theory  of  the  case. 

Mr.  Works :  We  are  not  going  to  object  to  it,  your 
Honor. 

The  Court:  For  instance,  if  there  is  a  difference 
in  the  price,  then  I  think  you  ought  to  be  in  a  position 
to  show  why. 

Mr.  Works:  Exactly.  We  are  not  going  to  object 
to  his  going  into  these  other  years. 

The  Court :  In  other  words,  there  may  be  factors 
which  should  also  be  taken  into  consideration.  I  can 
very  readily  see  that  a  1942  factor  would  hardly  be 
fair  because  then  you  [24]  are  getting  into  the  war 
period.  I  presume  it  would  depend  a  whole  lot  on 
the  price  of  sugar  during  those  periods  and,  after 
all,  it  depends  on  his  theory  for  damages,  as  I  under- 
stand it  to  be,  which  is  that  that  plan  or  the  plans  as 
a  whole  resulted  in  a  lower  price  for  beets  than  he 
would  have  received  if  those  beets  had  been  put 
through  the  plant  for  which  he  had  a  definite  con- 
tract. What  do  you  call  that  one,  Clarksburg? 

Mr.  Works:  The  Clarksburg  plant  is  the  one 
which  bought  the  plaintiff's  beets,  yes. 

The  Court:  As  I  recall  the  statement  the  other 
day,  that  was  the  normal  place  for  those  beets  to  be 
processed. 
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Mr.  Works :  I  don't  know  of  what  importance  Ox- 
nard  is  in  the  plaintiff's  theory  now,  but  what  I  was 
talking  about  was  simply  our  views  as  to  their  going 
into  other  years  when  you  have  definite  data  as  to 
the  years  in  question. 

Now,  your  Honor,  if  you  will  look  at  these  cases 
where  you  have  a  situation  where  somebody  is  out  of 
business  for  a  given  year,  like  in  the  Story  Parch- 
ment case,  where  the  effect  of  the  combination  was 
to  put  it  out  of  business,  he  didn't  do  any  business 
after  that,  so  he  didn't  have  any  figures  for  the  years 
the  conspiracy  was  in  operation. 

The  Court:  I  haven't  read  the  plaintiff's  brief.  It 
was  just  filed  the  other  day.  It  came  in  and  I  saw  it. 
I  saw  it  yesterday  morning,  but  I  haven't  had  an  op- 
portunity to  study  it.  [25] 

Now  what  I  want  to  do  is  get  this  case  boiled  down 
to  what  the  factual  situation  is,  and  then  you  gentle- 
men can  brief  it.  [26] 

Mr.  Works :    That  is  fine. 

The  Court :  And  I  hope  we  can  get  this  record  in 
such  shape  that  a  reviewing  court  will  have  some- 
thing intelligible  before  it . 

Mr.  Works :  I  am  sure  we  will  all  cooperate  to  that 
end,  your  Honor.  May  I  make  a  statement  off  the 
record.  It  has  nothing  to  do  with  the  issues. 

The  Court :    Off  the  record. 

(Discussion  had  off  the  record.) 

Mr.  Arndt :  If  the  court  please,  I  cannot  permit 
counsel's  statement  regarding  the  Supreme  Court  de- 
cision to  go  uncontradicted.  It  is  so  completely  in 
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error  and  so  completely  omits  what  the  Supreme 
Court  actually  stated. 

I  am  reading  from  the  of&cial  decision  that  I  re- 
ceived from  the  clerk  of  the  court.  I  am  reading  at 
page  15.  The  court  says : 

' '  It  is  clear  that  the  agreement  is  the  sort  of  com- 
bination condemned  by  the  Act  even  though  the 
price  fixing  was  by  purchasers  and  the  persons  especi- 
ally injured  under  the  treble  damage  claim  are  sell- 
ers, not  customers  or  consiuner.  And  even  if  it  is  as- 
sumed that  the  final  air  of  the  conspiracy  was  control 
of  the  local  sugar  beet  market  it  does  not  follow  and 
is  outside  the  scope  of  the  Sherman  Act." 

Now,  I  will  read  from  the  next  page,  page  16.  [27] 

The  Court :  Just  a  moment,  Mr.  Arndt.  I  take  the 
position  at  this  time  in  approaching  this  case  that  it 
comes  within  the  purview  of  the  Antitrust  Act  and  I 
am  going  to  receive  evidence  on  that  basis  and  when 
we  get  through  then  I  am  going  to  give  counsel  an  op- 
portunity to  file  in  the  form  of  briefs  anything  that 
they  desire. 

Mr.  Arndt:  Then  as  to  counsel's  statements  re- 
garding a  profit-sharing  plan,  everybody  was  in  the 
same  boat.  The  evidence  is  going  to  show  one  very  in- 
teresting thing  and  I  think  I  should  call  it  to  your 
Honor's  attention  as  a  sort  of  opening  statement  in 
view  of  the  statement  made  by  Mr.  Works,  and  that 
is  this. 

During  these  years,  1939,  1940,  1941  and  particu- 
larly in  1939  and  1940,  substantial  portions  of  the 
sugar  was  not  sold  during  that  particular  crop  year 
but  was  sold  in  the  next  crop  year. 
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Instead  of  giving  these  plaintiffs  the  benefit  of  that 
the  defendant  took  the  entire  benefit  of  the  increase 
in  price  that  occurred. 

In  the  second  place  they  shipped  substantial  por- 
tions of  the  sugar  beets  from  the  Clarksburg  district 
to  the  Oxnard  district  and  thereby  taking  it  out  of  the 
overhead  of  the  Clarksburg  district  and  putting  it 
into  the  overhead  of  the  other  district  and  the  added 
price  that  was  secured  by  Oxnard,  because  of  the  pro- 
cess they  had  called  the  Stephens  process,  [28]  all 
went  to  the  defendant.  As  a  consequence  the  defend- 
ants have  made  hundreds  of  thousands  of  dollars  over 
and  above  their  share  of  the  profits  that  they  other- 
wise would  have  made  and  for  them  to  say  this  is  a 
profit-sharing  plan  and  everybody  is  in  the  same 
boat 

The  Court :  Let  me  ask  you  this  question.  Doesn't 
that  question  come  under  your  accounting  count  ?  In 
other  words,  suppose  there  hadn't  been  this  so-called 
combination  agreement  that  same  practice  could  have 
been  carried  on,  could  it  not  ?  In  other  words,  did  the 
conspiracy  have  anything  to  do  with  that  practice  or 
enable  them  to  carry  on  that  practice  ? 

Mr.  Arndt :  In  the  first  place  it  enabled  them  to  do 
so  because  we  had  no  remedy.  We  had  no  one  else  we 
could  go  to.  And  in  the  second  place  it  goes  to  the 
point  that  we  must  disregard  their  individual  returns 
for  1939,  1940  and  1941  which  Mr.  Works  wants  to 
use  as  the  basis  for  damages. 

We  cannot  use  those,  first,  because  the  entire  con- 
tracts are  invalid  and  everything  connected  with  them 
and,  secondly,  because  of  these  practices  that  they 
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used  which  rendered  unfair  and  unjust  the  use  of 
their  individual  net  returns  because  of  these  prac- 
tices. 

The  Court :  But  how  are  you  going  to  draw  the 
line  between  matters  that  may  be  considered  as  dam- 
ages and  those  that  may  be  considered  under  the  ac- 
counting angle  ?  [29] 

Mr.  Arndt :  A  lot  of  matters  are  pertinent  to  both, 
your  Honor. 

The  Court:  In  other  words,  I  believe  you  made 
the  statement  that  a  recovery  on  the  case  we  are  try- 
ing now the  feature  of  it  we  are  trying  now,  if 

you  prevailed  in  that  then  the  other  would  fall. 

Mr.  Arndt :    Yes,  your  Honor. 

The  Court:  And  if  you  failed  in  this  you  could 
still  go  ahead  vdth  your  accounting  feature. 

Mr.  Arndt :  Yes,  your  Honor,  and  that  was  based 
upon  my  theory  that  the  contracts  are  void. 

The  Court :    I  realize  that. 

Mr.  Arndt :    That  is  the  theory. 

The  Court :  The  contracts  are  void  and  then  you 
would  be  entitled  to  receive  your  reasonable  value  for 
the  beets. 

Mr.  Arndt :    That  is  right. 

The  Court :  There  is  one  matter  that  is  not  clear  in 
my  mind  and  that  is,  assume  for  instance  that  there 
had  been  no  arrangement  whereby  you  have  no  place 
to  dispose  of  your  beets,  what  did  that  have  to  do 
with  their  shifting  the  beets  from  Clarksburg  to  Ox- 
nard  or  vice  versa  ?  In  other  words,  they  could  have 
still  gyped  you  on  that  basis  according  to  your  theory. 

Mr.  Arndt :    They  could  still  have,  your  Honor. 
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The  Court :  But  would  that  have  anything  to  do 
with  the  [30]  combination  feature  of  the  case  *? 

Mr.  Arndt :  Its  importance  is  to  show  that  we  can- 
not accept  Mr.  Works'  theory  of  damages  because  the 
net  return,  the  individual  net  return  of  Crystal  dur- 
ing those  three  years  is  impregnated  with  that  prac- 
tice  these  two  practices  of  carry-over  and  the 

shifting  to  Oxnard,  thereby  rendering  the  figures 
that  they  present  useless  as  the  basis  of  determining 
any  reasonable  value. 

The  Court :  Let  me  see  if  I  can  state  it  and  see  if 
I  have  your  point  in  mind.  It  is  your  theory  that  inas- 
much as  they  intermingled,  you  might  say,  the  refin- 
ing of  the  sugar  and  the  processing  of  the  beets  be- 
tween the  two  refineries  that  there  is  no  way  to  deter- 
mine what  was  the  proper  amount  you  should  have 
received  from  the  beets  at  the  Clarksburg  refinery. 

Mr.  Arndt:  I  wouldn't  say  there  is  no  way  of  do- 
ing it. 

The  Court :   I  mean  with  mathematical  accuracy. 

Mr.  Arndt :    I  will  say  the  Clarksburg  figures  are 

not  accurate to  take  the  net  Clarksburg  figures 

are  not  accurate  in  view  of  what  happened  and  we 
can't  take  the  Clarksburg  figures  because  of  what 
happened. 

The  Court :  It  seems  to  me  that  would  come  under 
your  accounting  feature. 

Mr.  Arndt:  Our  problem  here  is  to  determine 
what  was  the  reasonable  price  of  beets  during  those 
three  years  at  the  [31]  place  of  production  in  San 
Joaquin  Valley,  California. 

Now  Mr.  Works  says  we  should  take  the  individual 
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net  return  under  these  contracts  and  that  is  the  fair 
price.  I  say  that  is  not  the  fair  price,  first,  because  the 
contracts  are  void  and  you  can't  use  them  at  all  and, 
secondly,  even  if  the  contracts  were  not  void,  regard- 
less of  that,  the  net  was  so  figured  by  disregarding 
these  two  important  elements  that  they  do  not  reflect 
under  any  circumstances  a  fair  price.  And  I  will  pro- 
duce figures  in  evidence  which  will,  I  think,  substan- 
tiate that  from  a  third  point  of  view. 

For  example,  it  is  our  contention  and  I  think  the 
evidence  will  show,  that  the  conspiracy  went  much 
further  than  the  mere  fixing  of  the  price  on  the 
growers ;  that  the  conspiracy  went  into  the  selling  of 
the  sugar  itself  and  that  under  the  method  that 
sugar  was  sold  the  sales  of  sugar  was  based  upon 
seaboard  base  points. 

By  doing  that  the  amount  of  freight  that  was  paid 
depended  entirely  upon  the  sales  program  of  the 
company.  If  the  company  sold  most  of  its  sugar  in 
the  western  states  and  little  of  it  in  the  midwest  or 
eastern  states  it  would  have  a  relatively  lower  cost  of 
freight.  If  it  sold  more  in  the  eastern  seaboard  states 
it  would  have  a  relatively  higher  cost  of  freight  and 
the  figures  that  we  will  present  show  this  remarkable 
situation,  that  in  1938,  which  was  the  year  before  the 
conspiracy  and  in  the  year  1942,  which  was  [32]  the 
year  after  the  conspiracy,  the  percentage  that 
freight  bore  to  gross  sales  price  was  practically  the 
same.  But  during  the  period  of  conspiracy  the  freight 
jumped  way  up.  Why  did  the  freight  jump  way  up? 
Because  during  that  period  they  had  some  sort  of 
an  agreement  among  themselves  to  so  handle  their 
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sales  that  each  would  have  approximately,  as  near  as 
possible,  the  same  freight  charges  because  the  freight 
charges  were  deducted  in  reaching  the  net. 

So,  we  have  the  situation  that  in  1938,  before  the 
conspiracy,  Crystal  paid  a  certain  price  to  the  grow- 
ers. The  next  year  immediately  there  was  a  drop  due 
primarily  to  the  increase  in  freight. 

During  the  three  years  there  was  this  increase  in 
freight  as  soon  as  the  conspiracy  ended  the  freight 
decreased  again  and  the  return  to  the  growers  in- 
creased again.  In  other  words,  that  may  be  a  mere  co- 
incidence but  we  feel  that  the  figures  that  we  will 
show  will  develop  that  to  claim  that  that  was  a  mere 
coincidence,  happening  both  before  and  after  the  con- 
spiracy  

The  Court :  Well,  you  are  an  optimist,  Mr.  Arndt. 
You  are  assuming  that  what  you  are  discussing  now 
was  the  only  thing  that  had  any  bearing  on  the  cause 
and  effect. 

Mr.  Arndt :  Well,  I  am  certain  the  documents  that 
will  be  presented  in  evidence  will  show  and  I  will  pre- 
sent a  chart  thereof  to  your  Honor,  the  evidence  here 
will  clearly  show  [33]  the  situation  the  year  before 
and  the  year  after  the  conspiracy  as  compared  to  the 
three  years  of  the  conspiracy.  And  the  situation  re- 
garding freight  rates  as  shown  by  their  own  state- 
ments is  such  that  it  just  couldn't  be  a  mere  coinci- 
dence and  that  taken  in  connection  with  the  other  tes- 
timony which  we  will  develop  that  this  entire  plan  of 

the  joint  return  came  from  the  sales  department 

sugar  sales  department  and  not  from  the  production 
department  and  various  other  matters  which  we  will 
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produce  I  think  will  draw  the  necessary  influences, 
but  I  think  this  all  started  when  I  started  to  offer  in 
evidence  a  stipulation  of  fact  and  then  Mr. 
Works 

The  Court:  I  think  this  has  been  an  hour  well 
spent,  counsel,  in  trying  to  clarify  the  position  of  the 
parties.  It  has  been  helpful  to  the  court. 

I  haven't  looked  upon  it  as  being  controversial  in 
one  sense.  It  has  been  more  of  an  exposition  of  each 
one's  position  in  the  case. 

Before  we  start  to  introduce  your  evidence  I  think 
we  should  take  a  five-minute  recess  and  discontinue 
talking  and  get  down  to  the  meat  of  the  case. 

(Short  recess.) 

The  Court :    You  may  proceed,  gentlemen. 

Mr.  Works:  As  I  understand  it,  your  Honor,  as 
to  these  stipulations,  all  objections  will  be  deemed 
reserved  and  we  do  not  have  to  take  up  any  time  with 
them  as  we  go  along?  [34] 

The  Court :    I  think  that  can  be  stipulated  to. 

Mr.  Arndt :    I  will  so  stipulate. 

Mr.  Works :    Yes.  It  will  save  a  lot  of  time. 

The  Court:  Did  you  make  your  corrections  dur- 
ing the  recess  ? 

Mr.  Works :  I  have  them  on  my  copy.  I  will  do  it 
now  if  that  is  agreeable. 

Mr.  Arndt :    I  was  going  to  read  it  into  the  record. 

The  Court :  You  do  not  need  to  read  the  stipula- 
tion? 

Mr.  Arndt :    Very  well. 
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The  Court:  This  is  what  you  call  your  pre-trial 
stipulation  ? 

Mr.  Arndt :    That  is  right. 

Mr.  Works:  Yes,  j^our  Honor,  the  stipulation  of 
facts  and  it  is  embodied  in  the  pre-trial  stipulation. 
I  think  it  is  the  first  document  under  the  cover  which 
is  marked  pre-trial  stipulation. 

The  Court:  Yes.  Gentlemen,  it  seems  to  me  the 
matter  on  page  9,  paragraph  30  and  31,  is  so  obvious 
it  couldn't  be  misunderstood. 

Mr.  Works :    We  all  understand  it. 

The  Court:  And  in  addition  to  that  the  record 
shows  what  it  is  if  there  is  any  dispute. 

Mr.  Works.  All  right. 

Mr.  Arndt :  That  is  right.  In  other  words,  it  is  [35] 
formally  stipulated. 

Mr.  Works :  We  should  say  this,  that  the  cents  and 
dollars  in  those  two  tables  in  paragraphs  30  and  31 
should  be  viewed  either  as  cents  or  dollars  per  pound 
or  per  hundred  pounds. 

Mr.  Arndt :    So  stipulated. 

The  Court :  Mr.  Arndt,  do  you  desire  to  have  the 
stipulation  deemed  read  and  copied  into  the  record  by 
the  reporter? 

Mr.  Arndt :    Yes,  your  Honor,  we  can  do  that. 

Mr.  Works :  Let  us  say  then  for  the  purpose  of  the 
daily,  it  will  not  be  copied  now  but  if  there  are  any 
proceedings  subsequently  then  in  making  up  of  the 
record  the  stipulation  may  be  put  in  as  if  it  had  been 
a  part  of  the  transcript  at  the  present  time.  Is  that 
what  you  Honor  has  in  mind  ? 

The  Court :    No ;  he  was  going  to  read  it  into  the 
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record.  Apparently  what  he  wants  to  do  is  build  up 
his  record  now  and  of  course  if  we  build  up  the  record 
now  on  any  appeal  in  this  case  the  record  will  not  have 
to  be  rewritten,  which  would  mean  that  the  reporter 
would  copy  this  into  the  record  at  this  time.  There  is 
no  occasion  to  take  the  time  of  the  court  to  read  this 
because  I  have  already  read  it  and  we  have  discussed 
it  many  times.  But  as  I  understand  it  you  are  build- 
ing up  your  record  now  so  that  it  can  be  used  on  ap- 
peal by  either  side  ?  [36] 

Mr.  Works:  Yes,  that  is  correct.  I  understand  it 
now. 

The  Court :  The  record  will  show  the  stipulation 
of  facts  as  having  been  read  in  court  and  will  be 
copied  by  the  reporter  into  the  record. 

Mr.  Works:  That  is  perfectly  satisfactory.  Then 
shall  we  do  this  ?  We  will  take  the  evidence  and  then 
I  think  the  case,  shall  I  say  abstrusely  as  to  the  evi- 
dence, should  perhaps  be  briefed  when  we  get 
through.  That  would  be  our  preference.  There  is  so 
much  evidence  here  that  I  don't  think  an  oral  argu- 
ment would  do  it  justice.  I  don't  think  in  an  oral  argu- 
ment we  could  do  justice  to  our  positions. 

The  Court :  Gentlemen,  I  think  both  of  you  know 
I  don't  encourage  oral  argument  because  I  can  read 
better  than  I  can  listen.  I  am  rather  a  poor  listener. 

Mr.  Works :  And  I  can  write  better  than  I  can  talk 
sometimes. 

The  Court:  Except  I  have  had  an  experience 
lately  with  reference  to  briefs  when  I  thought  I  would 
have  been  better  off  if  I  had  listened  rather  than  tried 
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to  read  the  books  that  have  been  submitted.  There 
is  no  reflection  on  counsel  present. 

Mr.  Works :  I  can't  speak  for  Mr.  Arndt  but  I  be- 
lieve in  short  briefs. 

The  Court :    I  have  never  seen  a  short  brief  yet. 

Mr.  Works:    Well  your  Honor,  I  will  try.  [37] 

The  Court:  Then  as  I  understand  it,  Mr.  Arndt, 
we  are  building  up  the  record  now  so  that  the  daily 
transcript  when  we  are  through,  will  be  a  record  so 
it  will  not  have  to  be  rewritten  in  the  event  of  any- 
body being  dissatisfied  and  it  is  hard  to  realize  that  I 
can  make  any  decision  in  this  case  without  dissatis- 
fying somebody. 

Mr.  Arndt :  So  far  I  haven't  ordered  a  copy  of  the 
transcript  daily,  but  under  those  circiunstances  I  will 
have  to  order  a  copy  of  the  transcript. 

The  Court :  That  is  a  matter  for  you  gentlemen  to 
determine.  I  am  not  encouraging  you  one  way  or  the 
other,  but  I  think  we  might  as  well  face  the  facts  in 
this  case.  This  case  is  of  such  importance  that  who- 
ever loses  is  going  to  appeal  and  then  you  are  going 
to  have  to  have  a  transcript. 

Mr.  Works :  Either  way  is  all  right  with  me,  your 
Honor.  Of  course  if  we  were  to  make  up  a  printed 
record  and  if  this  document  were  not  copied  into  the 
transcript  now  it  would  have  to  be  copied  into  it  and 
set  up  for  the  printed  transcript  later  on.  Whether 
we  do  it  now  or  later  on  is  immaterial.  It  may  be  ma- 
terial to  Mr.  Arndt,  but  we  have  ordered  a  transcript 
and  it  makes  no  difference  to  us  one  way  or  the  other. 

Mr.  Arndt :    Off  the  record. 
(Discussion  off  the  record.) 
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The  Court :  Very  well,  the  reporter  will  copy  [38] 
the  stipulation  of  facts  into  the  record  at  this  place. 

(Following  is  the  stipulation  of  facts: 

'*In  the  United  States  District  Court  for  the 

Southern  District  of  California, 

Central  Division 

No.  4643  BH 

MANDEVILLE  ISLAND  FARMS,  INC.,  a  cor- 
poration, and  ROSCOE  C.  ZUCKERMAN, 

Plaintiffs, 
vs. 

AMERICAN  CRYSTAL  SUGAR  COMPANY,  a 
corporation. 

Defendant. 

No.  8353  BH 
G.  K.  EVANS, 

Plaintiff, 

vs. 

AMERICAN  CRYSTAL  SUGAR  COMPANY,  a 

corporation. 

Defendant. 

STIPULATION  OF  FACTS 

Subject  to  such  objections,  reservations  or  limita- 
tions as  are  hereinafter  specified  by  the  respective 
parties  hereto,  it  is  stipulated  that  the  following  facts 
are  true  and  may  be  taken  by  the  court  as  true ; 
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1.  The  farms  operated  by  plaintiffs  Mandeville  Is- 
land Farms,  Inc.  and  Roscoe  C.  Zuckerman  during 
the  1939,  1940  and  1941  crop  years  and  on  which  the 
sugar  beets  sold  to  [39]  the  defendant  were  grown, 
were  located  in  San  Joaquin  County  in  Northern 
California.  The  farms  operated  by  plaintiff  G.  K. 
Evans  during  said  crop  years  and  on  which  the  sugar 
beets  were  sold  to  defendant  were  grown,  were  located 
in  Contra  Costa  County  in  Northern  California. 

2.  The  only  practicable  market  available  to  plain- 
tiffs and  other  beet  growers  in  California  north  of 
the  36th  parallel  and  during  the  crop  years  1938-1941 
was  sale  to  one  or  more  of  the  companies  having  fac- 
tories in  California. 

3.  The  factories  referred  to  in  paragraph  2,  above, 
were  owned  and  operated  by  Crystal,  Spreckels  and 
Holly  in  Northern  California  and  by  Holly,  Crystal 
and  Union  in  Southern  California. 

4.  During  the  crop  years  1937  and  1938,  growers 
in  California  contracted  with  one  or  more  of  the  com- 
panies referred  to  in  paragraph  3,  above,  or  with  Los 
Alamitos  Sugar  Company  to  grow  beets  and  to  sell 
the  entire  crop  of  sugar  beets  covered  by  the  particu- 
lar contract  to  that  contracting  company,  under  a 
form  of  contract  prepared  by  the  particular  contract- 
ing company. 

5.  The  contracts  in  use  during  the  crop  years  1939, 
1940  and  1941  in  Northern  California  provided  that 
the  beet  growers  must  plant,  on  the  acreage  con- 
tracted with  a  particular  processor  only  seed  fur- 
nished by  that  processor. 

6.  During  the  crop  years  1937  and  1938  Crys- 
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tal  [40]  contracts  for  Northern  California  fixed  the 
price  of  beets  by  a  formula  containing  two  variables : 
The  processor's  net  returns  (as  the  term  was  defined 
by  the  growers'  contracts)  per  100  lbs.  of  sugar  re- 
ceived by  Crystal  from  sugar  manufactured  at  the 
Clarksburg  factory  and  sold  by  Crystal  during  the  12 
months  period  commencing  August  1  of  the  crop  year 
in  question,  and  the  sugar  content  of  the  beets  grown 
by  the  particular  grower  determined  according  to 
Crystal's  laboratory  tests. 

7.  During  the  1939,  1940  and  1941  crop  years  all  of 
the  processors  who  had  factories  in  Northern  Cali- 
fornia used  a  growers'  contract  under  which  the  price 
to  be  paid  for  beets  was  determined  by  a  formula  in 
which  one  of  the  variables  was  the  sugar  content  of 
the  beets  grown  by  the  particular  grower  and  the 
other  was  the  average  net  returns  (as  that  term  was 
defined  in  the  growers'  contract)  received  for  sugar 
manufactured  at  the  beet  sugar  factories  located  in 
California  north  of  the  36th  parallel  and  sold  during 
the  period  of  12  months  commencing  August  1st  for 
the  crop  year  in  question. 

8.  The  contract  used  by  Crystal  at  its  Clarksburg 
factory  for  the  crop  year  1941  was  the  last  one  in 
which  the  method  of  computing  beet  prices  was  based 
upon  a  formula  which  used  as  one  variable  the  aver- 
age net  returns  (as  that  term  was  defined  in  the  per- 
tinent growers'  contract)  received  for  [41]  sugar 
manufactured  at  all  beet  sugar  factories  located  in 
California  north  of  the  36th  parallel  and  sold  during 
specified  periods  of  time  by  said  factories.  In  the  crop 
year  1942  Crystal  reverted  to  the  type  of  contract 
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used  by  Crystal  in  the  crop  years  1937  and  1938  and 
described  in  paragraph  6,  above. 

9.  Sugar  beets  were  grown  during  the  crop  years 
1938  to  1942  on  large  acreages  in  Northern  California, 
Southern  California,  Utah,  Colorado,  Michigan  and 
Idaho. 

10.  The  sugar  beets  grown  in  California  and  Colo- 
rado during  the  crop  years  1938  to  1942,  when  har- 
vested, were  not  sold  in  central  markets,  as  were  po- 
tatoes, onions,  corn,  grain  fruit  and  berries,  but  were 
produced  by  growers  under  contracts  with  processors, 
and,  upon  being  harvested,  were  delivered  to  those 
processors  and  taken  to  their  beet  sugar  factories 
where,  by  an  elaborate  process,  sugar  was  extracted 
from  the  sugar  beets. 

11.  Sugar  beets,  when  harvested,  are  bulky  and 
semi-perishable. 

12.  The  sugar  manufactured  by  Crystal  at  its 
Clarksburg  factory,  from  beets  grown  in  Northern 
California  during  the  crop  years  1940  and  1941,  was 
sold  both  in  interstate  commerce  and  in  intrastate 
commerce  in  California. 

13.  Prior  to  the  crop  year  1939,  Crystal,  Holly 
and  Spreckels  had  competed  with  each  other  as  to 
the  performance,  ability  and  efficiency  of  their  manu- 
facturing, sales  and  [42]  executive  departments,  and 
each  strove  to  increase  sales  returns  and  decrease  ex- 
penses. (The  defendant  by  stipulating  to  this  does  so 
without  any  implications  or  admission  that  in  the  crop 
years  1939, 1940  and  1941  it  did  not  so  compete.) 

14.  During  the  crop  year  1942  the  average  net  re- 
turns (as  that  term  was  defined  in  the  1942  Clarks- 
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burg  factory  growers'  contract)  from  sales  of  sugar 
produced  at  Crystal's  Clarksburg  factory,  and  used 
by  Crystal  as  one  of  the  bases  for  payment  to  its 
growers  in  Northern  California,  was  4.246c. 

15.  During  the  crop  years  1939,  1940  and  1941 
Crystal,  in  purchasing  beets  from  growers  in  Cali- 
fornia used  three  forms  of  contracts  each  cropping 
year.  One  of  these  forms  provided  for  payment  based 
in  part  upon  the  average  net  returns  (as  that  term 
was  defined  in  the  growers'  contract)  received  from 
sugar  manufactured  at  all  beet  sugar  factories  lo- 
cated north  of  the  36th  parallel  in  California  and  sold 
during  the  period  of  12  months  commencing  August 
1st  of  the  crop  year  in  question  and  two  of  them  pro- 
vided for  payment  based  in  part  on  the  average  net 
returns  (as  that  term  was  defined  in  the  growers' 
contracts)  received  from  sugar  manufactured  at  all 
beet  sugar  factories  in  Southern  California,  and  sold 
during  the  period  of  twelve  months  commencing 
August  1  of  the  year  in  question. 

16.  The  beet  sugar  factories  located  in  [43] 
California  north  of  the  36th  parallel  in  the  crop  years 
1939,  1940  and  1941  were  owned  and  operated  by 
Crystal,  Holly  and  Spreckels.  The  beet  sugar  fac- 
tories owned  and  operated  in  Southern  California 
during  said  period  were  owned  and  operated  by 
Holly,  Union  Sugar  Company  and  Crystal. 

17.  Contracts  in  use  in  Southern  California  during 
the  cropping  years  1939,  1940  and  1941  referred  to 
four  southernmost  sugar  companies.  These  were 
Holly,  Union,  Crystal  and  Los  Alamitos  Sugar  Com- 
pany. However,  Los  Alamitos  Sugar  Company  did 
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not  operate  a  factory  in  Northern  or  Southern  Cali- 
fornia during  said  crop  years  so  that  while  there  were 
four  beet  sugar  companies  operating  in  Southern 
California  during  the  said  crop  years,  there  were  only 
three  factories  operating. 

18.  Contracts  used  by  Crystal,  which  during  the 
crop  years  1939, 1940  and  1941  provided  for  payment 
based  upon  a  formula  in  which  one  of  the  variables 
was  the  average  net  returns  (as  that  terms  was  de- 
fined in  the  growers'  contract)  received  for  sugar 
manufactured  at  all  beet  sugar  factories  located  in 
California  north  of  the  36th  parallel  and  sold  during 
the  period  of  12  months  commencing  August  1st  of 
the  crop  year  in  question,  were  used  during  said 
years  by  Crystal  for  contracting  with  sugar  beet 
growers  in  California  growing  beets  in  the  delta  or 
island  region  of  the  San  Joaquin  and  Sacramento 
Rivers  and  where  the  delivery  costs  were  less  [44] 
to  Clarksburg  (where  Crystal's  Northern  California 
factory  was  located)  than  to  Oxnard  (where  Crys- 
tal's Southern  California  factory  was  located). 
Copies  of  these  contracts  are  attached  to  the  amended 
complaint  herein  as  Exhibits  B,  C  and  D. 

19.  For  growers  of  sugar  beets  located  in  the  south- 
ern part  of  the  San  Joaquin  Valley  south  of  the  delta 
or  island  region  of  the  San  Joaquin  and  Sacramento 
Rivers,  Crystal  used  a  form  of  contract  in  which  pay- 
ment to  the  growers  of  the  beets  was  based  upon  a 
formula  in  which  one  variable  was  the  average  net 
returns  (as  that  term  was  defined  in  the  growers' 
contracts)  received  from  sugar  processed  at  all  beet 
sugar  factories  in  Southern  California  and  sold  dur- 
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ing  the  period  of  12  months  commencing  August  1 
of  the  crop  year  in  question.  Copies  of  such  contracts 
for  1939,  1940  and  1941  are  attached  to  'Amendment 
to  Answer  to  First  Amended  Complaint  as  Amended' 
in  the  case  of  Mandeville  Island  Farms  v.  American 
Crystal  Sugar  Company  as  Exhibits  15,  17  and  19. 

20.  The  contracts  entered  into  by  Crystal  with 
sugar  beet  growers  in  Southern  California  other  than 
growers  in  the  San  Joaquin  Valley,  provided  for  pay- 
ment based  upon  a  formula  in  which  one  of  the  vari- 
ables was  the  average  net  returns  (as  that  term  was 
defined  in  the  growers'  contracts)  received  by  the 
four  southernmost  beet  sugar  companies  in  Cali- 
fornia for  sugar  manufactured  in  their  Southern 
California  [45]  factories  and  sold  during  the  period 
of  12  months  commencing  August  1st  of  the  crop  year 
in  question.  Copies  of  said  contracts  are  attached  to 
the  above  mentioned  Amendment  to  Answer  to  First 
Amended  Complaint  in  the  above  mentioned  case  as 
Exhibits  14, 16  and  18. 

21.  During  the  crop  years  1939,  1940  and  1941  all 
freight  for  transporting  sugar  beets  in  California  by 
Crystal  on  beets  purchased  by  Crystal  was  paid  for 
by  Crystal  regardless  of  the  form  of  contract  and  re- 
gardless of  the  part  of  the  state  in  which  the  beets 
were  grown. 

22.  During  the  crop  years  1939,  1940  and  1941,  no 
sugar  beets  produced  south  of  the  36th  parallel  and 
delivered  to  Crystal  were  shipped  to  the  Clarksburg 
plant  of  Crystal  for  manufacturing,  but  some  of  the 
beets  produced  north  of  the  36th  parallel  and  de- 
livered to  Crystal  were  shipped  by  Crystal  to  Oxnard 
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and  there  manufactured  into  sugar.  All  of  the  beets 
grown  in  the  southern  part  of  San  Joaquin  Valley  on 
contracts  of  the  type  attached  as  Exhibits  15,  17  and 
19  to  the  aforesaid  Amendment  to  Answer  to  First 
Amended  Complaint,  as  amended  in  the  aforesaid  ac- 
tion, were  shipped  to  Oxnard. 

23.  The  beets  which  were  grown  under  Clarksburg 
contracts  during  the  crop  years  1939,  1940  and  1941 
and  which  were  shipped  to  Oxnard  for  processing, 
were  mingled  with  beets  delivered  under  Oxnard 
contracts  (Exhibits  14,  15,  16,  17,  18  and  19,  above 
mentioned),  and  their  identity  was  lost.  [46]  Defend- 
ant can  determine  the  tonnage  of  beets  received  and 
paid  for  from  the  San  Joaquin-Sacramento  delta  and 
which  were  designated  for  shipment  to  Oxnard  for 
processing  into  sugar  during  each  of  said  years,  but 
cannot  determine  the  tonnage  of  such  beets  received 
at  Oxnard  or  the  amount  of  sugar  produced  there- 
from. 

24.  In  1939  plaintiff  Mandeville  delivered  22,355.6 
tons  of  sugar  beets  of  18.25%  average  sugar  content 
to  Crystal  and  14,348  tons  thereof  were  designated  by 
Crystal  for  shipment  to  Oxnard  to  be  processed  into 
sugar.  The  rest  were  shipped  to  Clarksburg  factory 
to  be  processed  into  sugar. 

25.  In  1940  plaintiff  Mandeville  delivered  25,430.3 
tons  of  sugar  beets  of  15.55c  average  sugar  content  to 
Crystal  and  13,167  tons  thereof  were  designated  by 
Crystal  for  shipment  to  Oxnard  to  be  processed  into 
sugar.  The  rest  were  shipped  to  Clarksburg  factory  to 
be  processed  into  sugar. 

26.  In  1941  plaintiff  Zuckerman  delivered  14,144.7 
tons  of  sugar  beets  of  15.47%  average  sugar  content 
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to  Crystal  and  10,381  tons  thereof  were  designated  by 
Crystal  for  shipment  to  Oxnard  to  be  processed  into 
sugar.  The  rest  were  shipped  to  Clarksburg  factory 
to  be  processed  into  sugar. 

27.  In  1941  Evans  delivered  4,401.7  tons  of  beets  to 
Crystal  of  an  average  sugar  content  of  17.53%.  These 
beets  were  mingled  with  beets  from  other  growers 
which  were  shipped  to  each  factory.  Of  the  mingled 
beets,  some  were  shipped  by  [47]  Crystal  to  Oxnard 
and  some  to  Clarksburg,  but  defendant  does  not  know 
and  cannot  ascertain  how  many. 

28.  The  net  returns  (as  that  term  was  defined  in 
the  growers'  contracts  in  use  at  Crystal's  Oxnard  fac- 
tory for  the  crop  years  1939, 1940  and  1941)  from  the 
sale  of  sugar  manufactured  at  Crystal's  Oxnard  fac- 
tory included  the  net  returns  from  sugar  produced 
from  some  of  the  beets  grown  by  plaintiffs  and  manu- 
factured at  Oxnard,  if  such  sugar  was  sold  during  the 
particular  crop  year.  None  of  the  net  returns  (as  that 
term  is  defined  in  the  growers'  contracts  in  use  at 
Crystal's  Clarksburg  factory  for  the  crop  seasons 
1939,  1940  and  1941)  from  the  sale  of  such  sugar 
were  included  in  the  determination  of  the  net  returns 
used  as  one  of  the  basis  for  the  payment  to  plaintiffs 
for  their  sugar  beets. 

30.  The  average  joint  net  returns  for  1939,  1940 
and  1941  under  the  operations  of  the  sugar  factories 
in  California  north  of  the  36th  parallel  and  those  in 
Southern  California  were  as  follows  per  pound  of 
sugar  sold : 
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Year  Northern  California  Southern  California 

1939  3.131c  3.378c 

1940  3.160c  3.398c 

1941  3.950c  4.066c 

31.  The  average  single  net  returns  to  defendant 
Crystal  for  sugar  manufactured  at  its  Clarksburg 
factory  and  sold  during  the  period  of  twelve  months 
commencing  on  August  1  [48]  of  the  years  specified 
below,  and  computed  in  all  other  respects  as  were  the 
Northern  California  average  joint  nets  specified  in 
paragraph  30  hereof,  and  computed  in  all  respects 
as  were  the  average  single  net  returns  for  sugar  so 
manufactured  and  sold  during  the  crop  years  of  1937 
and  1938,  were  as  follows  per  pound  of  sugar  sold : 

Year  Clarksburg  Single  Net 

1939  3.123c 

1940  3.163c 

1941  3.970c 

all  as  reported  by  Crystal  to  the  Sugar  Division  of 
the  United  States  Department  of  Agriculture  by  re- 
ports dated,  respectively,  January  27,  1941 ;  Novem- 
ber 7,  1941 ;  and  November  25,  1942.  Copies  of  said 
reports  are  attached  as  part  of  the  answer  of  said 
defendant  to  Interrogatory  No.  74  heretofore  pro- 
pounded by  plaintiffs  Mandeville  and  Zuckerman. 

32.  The  Crystal-Oxnard  contracts,  copies  of  which 
are  attached  to  said  Amendment  to  Answer  to  First 
Amended  Complaint  as  Amended  in  said  action  as 
Exhibits  14,  16  and  18,  contain  a  different  scale  of 
beet  prices  than  the  scales  used  in  the  contracts  for 
equivalent  crop  years  signed  by  plaintiffs  for  beets  of 
the  same  sugar  content  and  for  a  given  net  return  (as 
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that  term  was  defined  in  the  growers'  contracts  in 
question). 

34.  If  beets  of  the  same  sugar  quantity  and  con- 
tent [49]  as  delivered  by  plaintiff  had  been  delivered 
to  Oxnard  under  Exhibits  14,  16,  and  18  attached  to 
said  Amendment  to  Answer  to  First  Amended  Com- 
plaint as  Amended  in  said  action,  plaintiffs  would 
have  received  more  than  they  did  receive  in  the  fol- 
lowing sums : 

a)  Mandeville  in  1939  would  have  received  $17,- 
892.18  more  than  it  did ; 

b)  Mandeville  in  1940  would  have  received  $18, 
153.95  more  than  it  did ; 

c)  Zuckerman  in  1941  would  have  received  $8,- 
757.98  more  than  he  did ; 

d)  Evans  in  1941  would  have  received  $2,374.49 
more  than  he  did. 

This  item  34  assumes  that  all  of  each  plaintiff's  beets 
for  the  designated  year  which  were  contracted  to 
Crystal  would  have  been  delivered  to  Crystal  at  its 
Oxnard  factory  under  the  designated  contracts,  and 
that  the  net  returns  (as  that  term  was  defined  in  each 
of  said  contracts)  at  the  Oxnard  factory  for  each 
designated  year  would  not  have  been  diminished  by 
the  additional  sugar  resulting  from  these  additional 
deliveries — which  is  not  admitted  by  defendant. 

35.  Certain  beets  were  produced  in  Northern  Cali- 
fornia by  growers  under  contract  to  Crystal  in  the 
crop  year  1941  and  were  delivered  to  Crystal  in  the 
crop  year  1941  and  manufactured  into  sugar  in  the 
crop  year  1941.  All  of  [50]  the  sugar  so  produced, 
however,  was  not  sold  in  the  crop  year  1941.  A  por- 
tion of  it  was  sold  in  the  crop  year  1942.  As  to  the 
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portion  sold  in  the  crop  year  1942,  the  funds  received 
therefor  were  included  in  calculating  the  net  returns 
which  formed  one  of  the  bases  for  the  payment  for 
the  1942  crop  beets,  and  such  funds  were  not  included 
in  calculating  the  net  returns  which  formed  one  of 
the  basis  for  the  payment  for  the  1941  crop  beets. 

36.  Some  molasses  produced  at  Crystal's  Clarks- 
burg factory  during  the  crop  years  1939,  1940  and 
1941  from  the  processing  of  sugar  at  Clarksburg  was 
shipped  by  Crystal  to  the  Oxnard  factory  during  the 
crop  years  1939,  1940  and  1941.  This  molasses  was 
mixed  at  Oxnard  with  molasses  produced  at  Oxnard 
in  the  manufacture  of  sugar.  The  mixed  molasses  was 
processed  during  the  crop  years  1939,  1940  and  1941 
into  sugar  at  the  Oxnard  plant.  The  sugar  so  manu- 
factured was  mingled  with  and  could  not  be  distin- 
guished from  and  was  sold  with  sugar  manufactured 
direct  from  sugar  beets  at  the  Oxnard  factory.  The 
average  net  return  which  was  used  imder  the  South- 
ern California  growers'  contracts  for  the  designated 
years  as  one  of  the  bases  of  payment  to  growers  for 
their  beets  reflected  the  funds  received  from  sugar 
manufactured  from  such  molasses  and  sold  during 
the  period  specified  in  each  of  the  said  contracts. 

37.  During  the  crop  years  1939,  1940  and  1941, 
certain  byproducts  resulted  from  the  processing  of 
beets  into  [51]  sugar  at  both  the  Clarksburg  and  Ox- 
nard factories  of  Crystal.  These  byproducts  at  the 
Clarksburg  plant  included  molasses  and  pressed 
pulp ;  the  byproducts  of  the  Oxnard  factory  included 
molasses  and  dried  pulp.  Sales  were  made  of  these 
byproducts  during  each  of  the  said  crop  years,  but 
none  of  the  funds  received  from  said  sales  were  in- 
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eluded  in  the  determination  of  the  'average  net  re- 
turn' as  that  term  was  used  in  the  growers'  contracts 
for  the  designated  years.  Some  of  the  molasses  pro- 
duced at  the  Clarksburg  factory  was  shipped  to  the 
Oxnard  factory,  where  a  process  known  at  the  Stef- 
fens  process  was  used  for  the  extraction  of  sugar 
from  molasses.  The  Clarksburg  factory  did  not  have 
a  Steffens  plant.  The  Steffens  process  used  at  the 
Oxnard  factory  was  used  in  extracting  sugar  from 
some  of  the  molasses  produced  at  the  Clarksburg  fac- 
tory and  shix^ped  to  Oxnard.  The  funds  received  from 
the  sale  of  sugar  so  produced  were  included  in  the 
*  average  net  return'  as  that  term  was  used  in  the 
growers'  contracts  entered  into  between  Crystal  and 
those  growers  who  delivered  beets  under  the  Oxnard 
factory  contracts  for  the  designated  years,  but  none 
of  said  funds  were  included  in  the  determination  of 
the  said  'average  net  return'  used  as  one  of  the  bases 
of  settlement  with  the  growers  who  delivered  beets 
under  the  Clarksburg  factory  contracts  for  the  desig- 
nated years. 

38.  During  the  crop  years  1939  to  1941,  both  in- 
clusive, three  beet  sugar  factories  were  located  [52] 
in  the  Arkansas  Valley  in  Colorado,  one  of  which  was 
owned  and  operated  by  Crystal  and  was  located  at 
Rocky  Ford,  Colorado,  one  of  which  was  owned  and 
operated  by  Holly  and  which  was  located  at  Swink, 
about  five  or  six  miles  from  Rocky  Ford,  and  one  of 
which  was  owned  and  operated  by  the  National  Sugar 
Manufacturing  Company  and  was  located  at  Sugar 
City,  about  fifteen  miles  from  Rocky  Ford.  During 
said  crop  years,  both  Crystal  and  Holly  purchased 
beets  from  growers  under  a  written  contract,  each  of 
which  written  contracts  provided  that  the  price  per 
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ton  of  beets  to  be  paid  the  grower  should  be  based  on 
a  formula,  one  of  the  variables  of  which  was  the  aver- 
age sugar  content  of  the  beets  delivered  under  the 
contract,  the  other  variable  being  the  average  net  re- 
turn, as  that  term  was  defined  in  each  of  the  said  con- 
tracts, received  for  sugar  sold  by  the  factories  located 
in  the  Arkansas  Valley  in  Colorado  on  the  line  of  the 
Atchison,  Topeka  &  Santa  Fe  Railway  during  the 
period  of  twelve  months  described  in  each  contract. 
The  factory  of  Holly  at  Swink,  and  the  factory  of 
Crystal  at  Rocky  Ford,  were  the  only  sugar  factories 
located  in  the  Arkansas  Valley  in  Colorado  on  the 
line  of  the  Atchison,  Topeka  &  Santa  Fe  Railway  dur- 
ing said  crop  years. 

Dated :  January  4, 1950. " ) 

Mr.  Arndt :  We  next  desire  to  offer  certain  of  the 
interrogatories  and  answers  thereto. 

Now  as  to  those,  your  Honor,  I  assume  the  simplest 
way  [53]  would  be  to  read  those  into  the  record. 

The  Court :    Whatever  you  desire. 

Mr.  Arndt:  Unless  to  save  time  I  can  point  out 
each  one  except  the  particular  ones  I  want  to  call 
you  Honor's  attention  to  for  some  particular  purpose 
and  have  them  written  into  the  record  afterwards. 

The  Court:  Counsel,  I  think  the  question  and 
answers  that  you  want  to  introduce  into  the  record 
should  be  read  into  the  record  in  order  that  I  may  fol- 
low your  theory  of  the  case. 

Mr.  Arndt :   Very  well. 

The  Court :  And  more  intelligently  understand  it 
as  we  proceed. 

Mr.  Arndt :    Very  well,  your  Honor. 


Mandeville  Island  Farms,  Inc.,  et  al.         349 

Interrogatory  No.  1 : 

Set  forth  the  names  and  places  of  residence  of  each 
ofi&cer  of  Crystal  from  January  1,  1937,  to  the  date 
upon  which  these  interrogatories  are  answered,  and 
state  the  office  or  offices  held  by  each  during  said 
period. 

(Answer)  : 

Title  and  Name                               From  To 

Chairman  of  the  Board 

C.  K.  Boettcher Jan.  1, 1937  Dec.  20, 1948 

Vice-Chairman  of  the  Board 

W.  N.  Wilds Jan.  1, 1937  Dec.  20, 194S 

President 

W.  N.  Wilds Jan.  1, 1937  Dec.  20, 1948 

Vice-Presidents 

H.  E.  Zitkowski Jan.  1,1937  Dec.  20, 1948 

J.  B.  Grant Jan.  1, 1937  May  20, 1947 

J.  B.  Hayden July  26, 1946  Dec.  20, 1948 

Secretary 

W.  E.  Kraybill Jan.  1, 1937  Dec.  20, 1948 

Assistant  Secretaries 

J.  B.  Hayden Jan.  1, 1937  Dec.  20,  1948 

J.  A.  Summerton Jan.  1,1937  Dec.  20, 1948 

C.  L.  Allen Jan.  1, 1937  Mar.  10,  1944 

H.  von  Bergen Aug.  6, 1948  Dec.  20,  1948 

Treasurer 

W.  E.  Kraybill Jan.  1, 1937  Dec.  20, 1948 

Assistant  Treasurers 

J.  B.  Hayden Jan.  1,1937  Dec.  20, 1948 

J.  A.  Summerton Jan.  1,1937  Dec.  20, 1948 

C.  L.  Allen Jan.  1, 1937  Mar.  10, 1944 

H.  von  Berger Aug.  6, 1948  Dec.  20,  1948 

General  Counsel 

J.  B.  Grant Jan.  1, 1937  May  20,  1947 

M.  A.  Lewis Aug.  4, 1947  Dec.  20, 1948 

Comptroller 

J.  A.  Summertone Aug.  4,1947  Dec.  20,  1948 

Auditors 

R.  H.Graham Jan.  1,1937  Nov.  30, 1947 

E.  E.  Merrill Dec.  1, 1947  Dec.  20, 1948 
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The  place  of  residence  of  the  above  named  indi- 
viduals during  the  periods  shown  was  Denver,  Colo- 
rado. 

The  Court:  Let  me  ask,  you  are  reading  from 
what? 

Mr.  Arndt:    The  answers  to  interrogatories. 

The  Court:    And  those  answers  are  on  file? 

Mr.  Arndt :    Yes,  Your  Honor. 

The  Court:  May  I  ask  is  there  any  objection  to 
the  introduction  of  all  the  answers? 

Mr.  Arndt:    Yes. 

The  Court :    There  is  objection  ? 

Mr.  Arndt:  Yes,  as  far  as  I  am  concerned.  I  am 
not  offering  all  of  them. 

The  Court :  The  only  thing  is  I  am  listening  now 
to  the  names  of  officers  of  the  company.  What  does 
that  mean  to  me  in  trying  to  pass  upon  the  issues 
in  this  case  ? 

Mr.  Arndt:  Because,  Your  Honor,  subsequently 
I  take  the  deposition  of  certain  of  these  officers  and 
I  endeavor  to  find  out  who  talked  with  the  other  two 
companies  and  who  made  the  arrangement  and  I 
get  certain  responses  from  these  various  persons 
whose  depositions  I  have  taken.  And  those  responses 
will  be  subsequently  offered  by  me  in  evidence. 

The  Court :    All  right,  proceed. 

Mr.  Works:  May  I  clarify  our  position  on  that. 
Your  Honor?  [56] 

Your  Honor  may  or  may  not  want  to  hear  that 
testimony  but  we  have  already  stated  our  view  that, 
Your  Honor,  has  the  right  to  infer  an  agreement 
to  this  joint  net  arrangement.  Now,  who  was  present 
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or  who  wasn't,  it  seems  to  me,  is  rather  immaterial 
in  view  of  that  concession  but  I  say  if  Your  Honor 
desires  to  hear  it  it  is  all  right  with  us. 

Mr.  Arndt :  Our  position  went  far  beyond  that.  It 
is  our  position  that  certain  inferences  can  be  drawn 
far  beyond  that  inference  and  I  think  if  they  do  not 
produce  people  here  who  made  the  agreement  or 
who  testified  as  to  what  was  said  then  we  are  going 
to  argue  that  certain  additional  inferences  can  be 
drawn  therefrom. 

The  Court :  "Well,  as  I  say,  I  am  going  to  permit 
you  to  introduce  your  theory  of  the  case  but  I  have 
also  in  mind  Mr.  Whyte  's  statement  that  I  can  infer 
that  there  has  been  an  imlawful  agreement  between 
the  parties. 

Now,  to  what  extent  that  affected  you  and  to  what 
extent  it  has  damaged  you  is  something  else. 

Mr.  Works:  May  I  say  this.  Your  Honor,  our 
concession  went  no  further  as  I  have  stated. 

I  stated  the  court  could  infer  there  was  an  agree- 
ment or  understanding  between  the  three  companies 
to  use  this  joint  or  multiple  net  basis  of  settlement 
with  the  beet  growers.  Now,  whether  it  is  unlawful 
or  not  is  Your  Honor's  province  but  we  make  no 
such  concession.  [57] 

The  Court:  I  take  it,  in  combination  with  the 
Supreme  Court  decision,  and  I  may  be  one  track 
minded,  counsel,  but  I  am  still  going  back  to  the 
question  that  has  bothered  me  throughout  this  whole 
proceeding  and  that  is  whether  or  not  they  can 
establish  damages  by  reason  of  that.  In  other  words, 
they  first  started  out  with  this  sugar  allotment  and 
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they  abandoned  that  because  you  were  not  under  that 
arrangement  at  that  time. 

Mr.  Arndt :  Your  Honor,  I  wouldn't  say  we  aban- 
doned that.  We  have  used  this  as  our  present  theory. 
If  the  court  throws  this  theory  out  we  can  pick  a 
half  dozen  other  theories.  We  haven't  abandoned 
anything  as  far  as  that  is  concerned,  because  we  in- 
tend to  show  they  were  under  the  act  as  part  of  our 
evidence  here. 

The  Court :  I  thought  you  struck  that  from  your 
complaint. 

Mr.  Arndt :  No,  all  we  struck  from  the  complaint 
was  the  allegation  that  those  were  the  reasonable 
prices.  That  is  all  we  struck. 

The  Court:    But  didn't  that  have  that  effect? 

Mr.  Works:    I  had  always  assumed  so. 

Mr.  Arndt:    I  don't  think  so. 

The  Court :  I  am  not  trying  to  make  it  hard  for 
you,  Mr.  Arndt,  but  I  am  trying  to  get  you  down  to 
earth  a  little  bit  so  I  can  follow  your  theory.  I  think 
in  a  sense  I  can  [58]  understand  your  theory. 

Mr.  Arndt:  But,  Your  Honor,  when  Your  Honor 
throws  words  at  me  such  as  *' abandon"  that  is  a 
harsh  word  and  I  must  disavow  it. 

The  Court:  All  right,  you  disavow  it  and  let  the 
record  so  show. 

I  am  not  trying  to  commit  you  to  anything,  but  I 
was  wondering  this.  You  have  read  the  names  of  the 
directors  and  the  other  officers  of  the  company.  Coun- 
sel says  they  entered  into  this  agreement  and  what 
inference  is  to  be  drawn  from  it  is  a  matter  for  the 
court.  Now,  why  can't  we,  as  long  as  I  am  going  to 
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have  to  study  these  different  theories,  why  can't  the 
questions  and  answers  to  the  interrogatories,  certain 
ones,  be  admitted  in  evidence  and  those  that  you 
wish  to  emphasize  you  may  read.  But  reading  an 
interrogatory  and  an  answer  like  that  doesn't  mean 
anything  to  me. 

Mr.  Arndt :  A  lot  of  these  interrogatories  are  pre- 
liminary. Many  of  them  can  be  done  that  way.  If  I 
may  refer  to  certain  interrogatories  and  have  them 
considered  as  being  read  into  evidence  and  then  when 
I  come  to  one  that  I  think  is  of  prime  importance  to 
Your  Honor  I  will  call  that  particular  one  to  Your 
Honor's  attention. 

The  Court:  Why  don't  you  do  this,  Mr.  Arndt? 
With  reference  to  those  you  call  preliminary  ques- 
tions indicate  them  by  number  and  the  answers  and 
have  them  deemed  read  and  [59]  they  will  be  copied 
into  the  record. 

Mr.  Arndt :    All  right. 

The  Court :  For  a  quick  reference  and  then  those 
that  you  wish  to  emphasize  you  actually  read  and  if 
there  are  any  of  the  interrogatories  you  feel  you 
want  to  emphasize  that  he  hasn't  you  have  that 
same  privilege. 

Mr.  Works:    Thank  you. 

The  Court:  In  other  words,  we  will  do  like  we 
do  in  a  jury  trial.  There  will  be  a  lot  of  documentary 
evidence  and  it  is  admitted  in  evidence  and  each 
counsel  has  a  right  to  read  that  portion  to  the  jury 
which  he  feels  is  material  and  important. 

Mr.  Works:    That  is  quite  all  right. 
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Mr.  Arndt:  But  I  am  not  conceding  they  have 
the  right  to  offer  any  particular  interrogatory. 

The  Court :    Did  they  submit  any  to  you  ? 

Mr.  Arndt:  No.  I  told  them  if  they  wanted  any 
to  submit  them  to  me  but  I  never  received  any.  Is 
it  necessary  that  they  be  written  into  the  record  of 
the  reporter  when  the  answers  are  a  part  of  the 
record  anyway  I  Why  can't  we  just  incorporate  them 
by  reference  in  the  reporter's  transcript. 

The  Court:  But  look  at  the  size  of  this  file  and 
the  work  required  to  correlate  it. 

Mr.  Arndt:  These  are  interrogatories  and  an- 
swers. [60] 

The  Court:  But  you  try  to  correlate  the  record 
so  that  they  can  intelligently  be  understood  either 
by  myself  or  a  reviewing  court.  The  reviewing  court 
will  not  go  through  that  record  unless  you  have  it 
printed. 

Mr.  Arndt :  Our  next  is  No.  3  which  can  be  han- 
dled in  the  manner  the  court  specified. 

The  Court:  These  interrogatories  were  filed  on 
what  date  ? 

The  Clerk:  The  interrogatories  of  the  plaintiff 
were  filed  November  22nd,  1948,  and  the  answers  to 
certain  of  the  interrogatories  were  filed  on  January 
11,  1949. 

Mr.  Arndt:  Then  there  were  some  additional  in- 
terrogatories. 

The  Clerk:  Yes,  there  are  some  more  down 
through  there. 

Mr.  Arndt:  And  certain  additional  answers.  I 
think  there  were  three  sets  of  interrogatories. 
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The  Court :  Very  well,  the  reporter  will  copy  in- 
terrogatory No.  3  and  the  answer  thereto  into  the 
record. 

(Interrogatory  No.  3: 

Paragraph  5  of  the  1939,  1940  and  1941  contracts 
between  Crystal  and  growers  of  sugar  beets  in  Cali- 
fornia north  of  the  36th  parallel  refers  to  ''the  aver- 
age net  returns  .  .  .  received  for  sugar  manufactured 
at  beet  sugar  factories  located  in  California  north  of 
the  36th  parallel."  State  the  location  of  each  such 
factory  and  the  name  of  the  company  operating  it 
during  each  of  said  cropping  years. 

(Answer  to  Interrogatory  No.  3)  :    [61] 

Clarksburg,  California:  Operated  by  American 
Crystal  Sugar  Company. 

Alvarado,  California;  Tracy,  California;  Hamil- 
ton City,  California :  Operated  by  Holly  Sugar  Cor- 
poration. 

Spreckels,  California ;  Manteca,  California ;  Wood- 
land, California :  Operated  by  Spreckels  Sugar  Com- 
pany. [62] 

Mr.  Arndt :  I  might  save  time  merely  reading  the 
interrogatories  and  then  have  the  answers. 

The  Court:  May  I  ask  you  this?  Is  there  any- 
thing in  those  interrogatories  and  answers  that  you 
feel  would  hurt  your  case,  if  answered?  In  other 
words,  I  would  suggest  that  you  take  the  questions 
and  answers  and  introduce  them  in  evidence. 

Mr.  Arndt:  I  don't  want  to  introduce  certain  of 
them. 
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The  Court :  That  is  the  reason  I  ask  you  that  quies- 
tion.  Is  there  any  answer  in  there  that  hurts  you? 

Mr.  Arndt:  I  can't  answer  that  question,  Your 
Honor.  There  are  too  many  of  them. 

The  Court:  You  can  proceed  your  own  way.  I 
was  trying  to  be  helpful. 

Mr.  Arndt:  Interrogatory  No.  3  and  the  answer 
thereto. 

Interrogatory  No.  4  aand  the  answer  thereto. 

Interrogatory  No.  5  A,  b,  c,  d,  and  the  answers 
thereto.  Those  were  not  included  on  the  list  I  gave 
you,  but  were  subsequently  added. 

Mr.  Works:  Mr.  Arndt,  pardon  me,  but  there 
must  be  a  lack  of  correlation  there.  Our  answer 
starts  5  C  a.  Apparently  something  happened  to  A 
and  B. 

Mr.  Arndt :    That  should  read  5  B. 

Mr.  Works :    There  is  no  answer  to  it. 

Mr.  Arndt:  There  is.  That  answer  w^as  filed  in 
your  [63]  answers  that  were  subsequently  filed  after 
the  court  order,  and  you  will  find  it  on  page  5  of  the 
answers.  Pardon  me.  It  is  on  page  2  of  the  addi- 
tional answers. 

Mr.  Works:    5  B<? 

The  Court :  May  I  suggest  to  both  of  you  that  in 
introducing  the  various  matters  by  reference,  if  upon 
a  check  either  party  finds  they  have  got  an  error 
and  you  can't  settle  it  by  conference,  that  the  matter 
be  submitted  to  the  court,  because  it  is  very  easy  for 
either  one  of  you  to  make  an  error. 

Mr.  Whyte:     The  answer  to  5  B  and  5  D  were 
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filed  February  21,  1949.  That  is  5  B  only.  That  was 
filed  February  21,  1949. 

Mr.  Arndt:  Then  the  next  is  the  interrogatory 
5  C  and  the  answer  thereto. 

The  Court :  Are  these  preliminary  interrogatories, 
Mr.  Arndt? 

Mr.  Arndt:  Well,  probably  I'd  better  just  read 
the  interrogatories  and  not  read  the  answers  in. 

The  Court :  The  only  thing  is,  the  court  finds^  it 
very  difficult  in  examining  the  record  where  in  one 
document  you  have  the  question  and  in  some  other 
document  you  have  the  answer  to  that  question.  Some 
place  along  the  line,  in  order  that  these  can  be  intelli- 
gently followed,  there  is  going  to  have  to  be  a  docu- 
ment prepared  that  gives  the  question  and  [64]  the 
answer  together. 

Mr.  Arndt :    Then  I  think  I  had  better  read  it  in. 

The  Court:  Why  don't  you  read  it  in  by  refer- 
ence and  the  reporter  will  write  it  up  and  you  will 
have  it  in  your  record  and  I  will  read  the  record. 

Mr.  Arndt :    That  I  will  do,  then. 

The  Court :    I  am  going  to  have  to  read  this  record. 

Mr.  Arndt:  I  will  return  to  interrogatory  No.  3, 
which  is  found  on  page  2  of  the  interrogatories,  and 
commences,  ''Paragraph  5  of  the  1939, 1940  and  1941 
contracts  between  Crystal  and  Growers  of  Sugar 
Beets  in  California  north  of  the  36th  parallel,"  and' 
the  answer  thereto  is  at  page  9  and  starts  with  the 
words,  "Clarksburg,  California." 

Interrogatory  4,  which  is  on  page  2  of  the  inter- 
rogatories, starts  with  the  words,  "Were  there  any 
other  beet  sugar  factories  located  in  California,"  and 
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the  answer,  which  is  found  on  page  9  of  the  answers, 
starts  with  the  words,  ''There  were  no  beet  sugar 
factories  located  in  California." 

5  B,  which  is  on  page  2  of  the  interrogatories,  gives 
the  information  requested  in  item  5  A  as  to  subpara- 
graphs b,  c,  and  d,  which  are  dates,  ''August  1,  1939, 
August  1,  1940,  August  1,  1941,"  and  the  answers 
which  appear  on  page  2  of  the  additional  interro- 
gatories, answers  which  Mr.  Whyte  just  identified. 

The  Clerk:    Filed  February  21,  1949.    [65] 

Mr.  Arndt:  5  C,  which  interrogatory  is  on  the 
bottom  of  page  2  and  the  top  of  page  3  of  the  in- 
terrogatories, and  the  answer  is  on  page  9  of  the 
answers. 

Then  6  B,  which  is  on  page  3  of  the  interrogatories, 
and  the  answer  is  on  page  15  of  the  answers. 

7  B  of  the  interrogatories,  which  appears  on  page  4 
of  the  interrogatories,  and  the  answer  on  page  16 
of  the  answers. 

8  B  of  the  interrogatories,  which  appears  on  page 
4,  and  the  answer,  which  appears  on  page  17  of  the 
answers. 

8  D,  which  interrogatory  appears  on  page  5,  and 
the  answer  appears  on  page  3  of  the  February  21 

Mr.  Whyte :  I  beg  your  pardon,  Mr.  Arndt.  That 
is  page  2,  is  it  not? 

Mr.  Arndt :  Is  it  page  2  ?  I  have  it  down  here  as 
page  3.  It  starts  with  the  words,  "The  requests 
made " 

Mr.  Whyte :    Are  you  speaking  of  8  D  ? 

Mr.  Arndt:    8  D. 


MandeviUe  Island  Farms,  Inc.,  et  al.         359 

Mr.  Whyte:  8  D  begins  and  ends  on  page  2  of 
the  answers  filed  February  21. 

Mr.  Arndt:  That  was  amended  on  page  3  of  the 
defendants'  amended  answers  to  certain  interroga- 
tories submitted  by  plaintiff,  and  I  am  referring  to 
page  3  of  the  defendants'  amended  answers  to  cer- 
tain interrogatories. 

Mr.  Whyte :    When  were  those  filed,  Mr.  Arndt  ? 

The  Court:  Gentlemen,  you  are  getting  into  an 
[QQ~\  impossible  situation,  as  far  as  your  record  is 
concerned.  I  would  like  to  make  still  another  sug- 
gestion and  see  if  I  can  finally  hit  upon  a  happy 
one.  For  instance,  tomorrow  is  a  holiday.  That  will 
give  you  some  time  to  work.  Why  don't  you  go 
through  those  interrogatories  and  say,  "Here  are 
certain  ones  we  don't  want  to  introduce  in  evidence," 
and  then  introduce  the  balance  in  evidence,  with  the 
exception  of  certain  ones,  and  then  have  the  reporter 
take  this  record  and  write  them  up  ? 

The  reason  I  mention  it  is  because  we  had  one  of 
these  movie  interrogatories  in  here,  and  I  don't  know 
whether  you  asked  more  questions  than  they  did  or 
not,  but,  anyhow,  you  were  close  competitors,  and 
it  was  hard  for  the  court  to  determine  the  questions 
and  answers  and  correlate  them.  The  reporter  took 
the  time  to  write  out  the  question  and  then  the  an- 
swer underneath,  and  when  we  got  through,  we  had 
a  transcript  and  we  had  all  the  questions  and  an- 
swers that  were  introduced  in  evidence,  that  were 
admitted,  right  in  the  transcript. 

Either  the  reporter  should  do  that  or  counsel  ought 
to  do  it.  You  go  through  the  record  and  determine 
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the  ones  you  want  to  introduce,  and  then  either  have 
your  own  stenographic  force  write  up  those  ques- 
tions and  answers  and  introduce  them  in  evidence, 
or  have  them  deemed  read,  and  the  reporter  will 
write  them  up,  so  that  when  you  pick  up  the  rec- 
ord [67]  here  is  a  question  and  here  is  an  answer, 
and  you  don't  have  to  finger  through  a  lot  of  pages. 

Mr.  Works :  Either  way  is  all  right  with  us.  Mr, 
Arndt  will  be  introducing  the  interrogatories,  we 
won't,  and  whatever  way  is  satisfactory  to  the  court 
will  be  satisfactory  to  us. 

The  Court :  The  only  thing  is  by  the  time  we  figure 
out  what  the  evidence  is,  we  will  have  had  a  lot  of 
difficulty. 

Mr.  Arndt:  I  don't  think  it  can  be  done  to- 
morrow, but  I  will  be  very  glad  to  have  each  of  the 
interrogatories  written  out  and  the  answer  attached 
thereto,  and  I  will  submit  them  before  the  case  is 
closed.  I  will  be  very  happy  to  do  it,  if  I  have  time 
to  do  it. 

The  Court :  Time  is  not  a  very  important  element 
in  this  case. 

Mr.  Arndt :  I  can  do  that,  Your  Honor,  and  I  will 
have  it  done  with  sufficient  copies  so  that  counsel 
will  have  them  and  everybody  will  have  them.  That 
I  can  do. 

The  Court:  You  can  do  it  any  way  you  want, 
counsel,  but  I  am  just  sitting  here  listening  to  a 
lot  of  figures  that  don't  mean  anything  to  me.  I 
am  just  wasting  my  time  listening,  and  you  are  wast- 
ing your  time,  and  everybody  else's  time,  except  for 
the  purpose  of  perfecting  your  record. 
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Mr.  Arndt:    Anyway  the  court  desires,  I  will  do. 

The  Court :  I  am  going  to  let  you  make  your  own 
choice.  [68]  I  am  just  making  various  suggestions. 
I  can  sit  here  and  listen  until  we  get  through  and  if 
I  haven't  a  record  I  can  understand,  that  is  going 
to  be  your  fault. 

Mr.  Arndt:  I  will  have  them  prepared  in  type- 
written form,  each  of  the  interrogatories  followed 
by  each  of  the  answers  that  I  desire  to  use.  I  am 
calling  Your  Honor's  attention  at  this  time  only  to 
a  few  of  them.  I  assume  that  is  satisfactory  with 
counsel  ? 

Mr.  Works:    Oh,  yes. 

Mr.  Arndt:  May  I  then  read  merely  the  num- 
bers of  those  that  I  will  handle  in  that  matter  ? 

The  Court:    Yes. 

Mr.  Works:  Why  read  them,  Mr.  Arndt,  if  you 
are  going  to  have  them  typed  up  anyway? 

The  Court :  You  want  to  have  them  in  the  record 
to  show  the  numbers  ? 

Mr.  Arndt :  To  show  what  I  am  going  to  supply. 
There  ought  to  be  something  here  to  tie  into  it,  that 
is  all. 

Mr.  Works :    All  right. 

Mr.  Arndt:  No.  1,  No.  3,  No.  4,  5  B,  b,  c,  d,  5  C, 
6  B,  7  B,  8  B,  8  D,  9  B,  9  C,  9  D. 

Certain  letters  set  forth  in  the  answer  to  inter- 
rogatory No.  11,  as  follows : 

Letter  of  September  12,  1938,  from  Lester  J. 
Holmes  to  Denver  office.  [69] 

Letter  of  September  19,  1938,  from  H.  E.  Zitkow- 
ski  to  L.  J.  Holmes. 
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Letter  from  Lester  J.  Holmes  to  Denver  office, 
dated  September  28, 1938. 

Letter  from  Lester  J.  Holmes  to  Denver  office, 
dated  October  12,  1939. 

Letter  of  October  31,  1939,  from  L.  J.  Holmes  to 
Denver  office. 

Letter  of  November  6,  1939,  from  Zitkowski  to 
Holmes. 

Letter  of  September  27,  1940,  from  Holmes  to 
Denver  office. 

Interrogatory  26,  the  Haskins  and  Sells  statement 
on  page  29  and  the  answer  thereto. 

Interrogatory  32,  33,  38. 

That  part  of  the  answer  to  40  that  appears  on 
pages  164,  165,  167,  168,  169  and  170  of  the  answers 
to  the  interrogatories. 

No.  50,  51,  52  A,  B,  C,  D  and  E,  54,  55,  58,  61,  62, 
86,  87,  90,  91,  96. 

No.  107,  110,  113,  121,  122,  123,  132,  137,  138,  139, 
140, 145  C,  145  D,  145  E,  146  A  and  B,  147, 148, 150  A, 
B,  C,  D  and  E,  151  A,  153,  154,  156,  158  B,  160,  163, 
and  166. 

Evans  interrogatory  No.  8,  9,  and  10. 

Those  are  the  ones  that  I  will  supply  to  the  record 
in  the  manner  I  have  set  forth.  [70] 

I  want  to  call  Your  Honor's  attention  to  certain 
of  these  letters  in  response  to  interrogatory  No.  11, 
particularly  the  letter  found  at  page  52  of  the  inter- 
rogatories, a  letter  of  November  6,  1939,  from  H.  E. 
Zitkowski  to  Lester  J.  Holmes  in  reply  to  a  letter 
of  October  31,  1939.  The  first  two  paragraphs  are  of 
particular  interest  in  the  letter  of  November  6th, 
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which  I  will  read  and  call  Your  Honor's  attention  to. 

^'On  returning  to  Denver,  I  find  your  letter  of 
October  31st  with  reference  to  your  meeting  with  the 
local  growers  committee  on  the  subject  of  the  1940 
beet  purchase  contract.  I  shall  in  all  probability  be 
with  you  in  the  near  future,  and  it  may  be  well  to 
permit  the  matter  to  rest  until  that  time  and  then,  if 
it  is  considered  advisable,  to  discuss  the  subject 
further  with  the  growers'  representatives.  It  is  diffi- 
cult to  cover  such  a  discussion  in  a  letter  without 
going  into  it  very  extensively.  Referring  briefly,  how- 
ever, to  the  three  points  raised,  let  me  give  you  the 
following  comments. 

''Concerning  the  first  objection,  which  refers  to  an 
average  net  selling  price  for  the  sugar  produced  in 
Northern  California,  I  think  you  yourself  under- 
stand the  principles  behind  this  very  thoroughly.  The 
principal  objective  therein  is  to  obtain,  as  far  as 
this  is  possible,  a  higher  average  net  receipt  for 
sugar  by  avoiding,  as  much  as  possible,  cut-throat 
competition,  crosshaul  of  sugar,  and  other  similar 
practices,  [71]  all  of  which  tend  to  depress  the  re- 
ceipts for  sugar  and  benefits  principally  the  trans- 
portation companies  and  some  of  the  dealers  in  sugar 
to  the  detriment  of  perhaps  both  the  customer  and 
the  grower  of  beets,  as  well  as,  of  course,  the  processor 
of  such  beets." 

Then  87  is  the  interrogatory  which  reads : 

''The  answer  of  Crystal  admits  the  authenticity  of 
the  form  and  contents  of  those  certain  contracts, 
copies  of  which  are  annexed  to  the  amended  com- 
plaint as  Exhibits  A,  B,  C,  D  and  E.  Exhibit  B  is 
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the  1939  growers  contract  and  provides  in  para- 
graph 5" 

The  Court:    I  have  read  those  contracts,  counsel. 

Mr.  Arndt :    Then  it  goes  on  and  states : 

''Was  this  change  in  the  method  of  payment  from 
the  1938  method  of  using  average  net  return  for 
sugar  manufactured  at  Crystal's  Clarksburg  factory 
to  1939  method  of  using  the  average  net  return  of 
all  beet  sugar  factories  in  California  north  of  the 
36th  parallel,  made  with  or  without  consultation, 
discussion  or  conference  by  Crystal  with  any  of  the 
other  manufacturers  of  sugar  in  California  north  of 
the  36th  parallel?" 

' '  Answer :  Change  referred  to  in  this  interrogatory 
was  made  with  consultation,  discussion  or  conference 
by  Crystal  with  the  other  manufacturers  of  sugar  in 
California  north  of  the  36th  parallel."  [72] 

The  Court:  Mr.  Works  made  that  same  state- 
ment this  morning. 

Mr.  Arndt :    That  will  tie  in. 

The  Court :    It  is  one  minute  of  12 :00,  counsel. 

Mr.  Arndt :    Pardon  me  ? 

The  Court:  Do  you  think  we  will  save  anything 
by  starting  in  on  something  else  now? 

Mr.  Arndt :  I  was  going  into  an  entirely  different 
field,  so  it  would  be  a  good  time  to  adjourn. 

The  Court:  We  will  take  a  recess  until  2:00 
o'clock. 

(Thereupon,  at  12:00  o'clock  noon,  a  recess 
was  taken  until  2:00  o'clock  p.m.)  [73] 
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Los  Angeles,  California, 
Tuesday,  February  21,  1950,  2 :00  p.m. 

The  Court:    You  may  proceed,  gentlemen. 

Mr.  Arndt :  If  the  court  please,  I  next  desire  to 
offer  into  evidence  certain  portions  of  the  deposi- 
tions. 

The  Court :  How  can  you  introduce  a  portion  of 
a  deposition? 

Mr.  Arndt:  If  it  is  an  officer  of  the  opposing 
company  it  is  admissions  against  interest. 

The  Court:  I  am  talking  about  the  deposition. 
How  can  you  pick  out  a  portion  of  a  deposition  and 
say  "I  am  going  to  introduce  this  question  and  this 
answer  but  not  introduce  the  rest  of  it"  ? 

Mr.  Arndt :  I  can  do  it  if  for  no  other  reason  than 
it  is  an  admission  against  interest. 

The  Court:  I  haven't  any  objection  but  it  is  some- 
thing new  to  me. 

Mr.  Works:  We  reserve  the  right  to  offer  any 
other  portions.  Your  Honor. 

The  Court:  Yes.  I  am  still  up  in  the  air.  I  want 
to  know  how  you  can  take  a  deposition  and  then  come 
into  court  and  say:  ''I  am  only  going  to  use  part 
of  it." 

Mr.  Arndt:  If  it  is  the  deposition  of  an  officer 
of  the  opposing  side  then  it  becomes  an  admission 
against  interest,  if  the  court  please.  [74] 

The  Court:  I  haven't  any  objection  to  it  but  it 
is  the  first  time  I  ever  had  anybody  come  into  court 
after  taking  a  deposition  and  say  they  only  wanted 
to  introduce  part  of  it.  Go  ahead.  It  is  all  right 
with  me. 
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Mr.  Works :    Which  one  is  it,  please  ? 

The  deposition  of  Mr.  Zitkowski.  I  will  follow  it 
exactly  until  I  come  to  Mr.  Wilds.  I  will  follow 
exactly  the  portions  set  forth  in  the  document  here- 
tofore served  upon  you  and  filed  in  court  and  en- 
titled ''Portions  of  the  depositions  to  be  used  by 
plaintiffs."  I  will  give  the  reporter  a  copy  of  it. 

The  Court :  If  there  are  any  questions  or  answers 
read  them  into  the  record. 

Mr.  Arndt :  This  is  merely  an  identification.  There 
are  no  questions  on  this  piece  of  paper. 

The  Court:  But  the  parts  you  are  going  to  in- 
troduce you  will  read  into  the  record. 

Mr.  Arndt:  That  is  right.  I  am  merely  giving 
this  to  the  reporter  in  case  he  wants  to  compare  it 
with  the  original  against  some  names.  This  identifies 
it.  This  document  is  on  file  here  and  contains  noth- 
ing of  the  deposition  itself. 

The  Court:    Go  ahead. 

Mr.  Arndt :    Taking  the  first  item : 

**Q.    What  is  your  name — "  strike  that. 

This  witness  is  Mr.  H.  E.  Zitkowski.  The  [75]  first 
question  is : 

''Q.  What  is  your  name  and  your  connection  with 
the  American  Crystal  Sugar  Company? 

**A.  My  name  is  H.  E.  Zitkowski.  I  am  general 
consultant  for  the  American  Crystal  Sugar  Com- 
pany. 

* '  Q.  What  positions  have  you  formerly  held  with 
the  American  Crystal  Sugar  Company  and  when? 

'*A.     Many  and  various,  ranging  from  laboratory 
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(Deposition  of  H.  E.  Zitkowski.) 
boy  more  than  50  years  ago  to  assistant  chemist,  chief 
chemist,  general  chemist  of  all  the  company's  oper- 
ations; then  superintendent  and  general  superin- 
tendent and  eventually  vice  president  and  general 
manager  of  production. 

**Q.  When  did  you  become  vice  president  and 
general  manager?  How  long  did  you  continue  in 
that  position? 

"A.  I  can't  tell  you  just  when  I  became  general 
manager  but  it  was  probably  about  15  years  ago, 
until  March  1st  of  this  year  when  I  relieved  myself 
of  the  duties  and  responsibilities  of  vice  president 
and  general  manager  of  production. 

''Q.  You  are  the  H.  E.  Zitkowski  who  signed 
the  first  set  of  answers  to  the  first  set  of  interroga- 
tories in  this  case?  ''A.    I  am."  [76] 

Mr.  Arndt :    The  second  item  starts  at  page  6. 

*'Q.  Did  American  Crystal  Sugar  Company  sell 
any  molasses,  pulp,  or  other  by-products  from  either 
Clarksburg  or  Oxnard  in  the  cropping  years  1939, 
1940  and  1941?  ^'A.     They  did. 

'*Q.    Which  one  of  those  was  sold? 

'*A.  Pulp  and  molasses;  in  the  case  of  Clarks- 
burg, pressed  pulp;  in  the  case  of  Oxnard,  dried 
pulp. 

''Q.  Was  a  different  method  of  extraction  or 
manufacture  of  sugar  used  at  Oxnard  than  was  used 
at  Clarksburg  during  these  cropping  years? 

''A.  The  method  of  extracting  the  sugar  and  re- 
fining it  to  sugar  from  sugar  beets  was  identical  in 
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(Deposition  of  H.  E.  Zitkowski.) 
both  plants.  In  the  case  of  Oxnard,  we  have  an  ad- 
ditional process  which  extracts  sugar  from  molasses, 
which  is  not  the  case  at  Clarksburg. 

^'Q.     And  what  is  that  process  called? 

*'A.     The  Steffens  process." 

The  Court :    Gentlemen,  off  the  record. 

(A  discussion  was  had  off  the  record.) 

Mr.  Arndt :    The  third  item  commences  on  page  7. 

'*Q.  I  will  reframe  it.  During  the  years  1939, 
1940  and  1941,  were  the  growers  in  Southern  Cali- 
fornia who  dealt  with  Crystal  paid  for  their  beets 
upon  a  formula  in  which  one  of  the  variables  was 
the  average  net  return  secured  by  the  [77]  sugar 
factories  in  Southern  California  for  the  sale  of  sugar 
during  those  particular  years'?" 

Mr.  Works:  If  the  court  please,  that  will  be  ob- 
jected to  as  incompetent,  irrelevant  and  immaterial, 
and  not  going  to  prove  or  disprove  any  issue  in  this 
case  as  regards  the  Oxnard  operation. 

The  Court:  I  am  going  to  reserve  my  ruling.  I 
want  to  enable  you  to  protect  your  record.  It  may 
be  necessary,  to  properly  protect  your  record,  to 
make  a  motion  to  strike,  when  this  evidence  is  in,  be- 
cause of  immateriality.  I  am  permitting  this  to  go  in 
on  the  materiality.  That  is  the  only  objection,  isn't 
it,  that  you  are  reserving? 

Mr.  Works :    Yes,  that  is  correct. 

The  Court :    The  materiality  ? 

Mr.  Works :    Yes,  Your  Honor. 
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The  Court :  As  I  stated  before,  I  don't  know  what 
theory  we  are  finally  going  to  settle  on  in  this  case, 
and  so  I  will  have  to  take  all  the  evidence,  receive  it, 
and  then  try  to  sift  out  some  method  of  getting  at 
the  truth  and  the  facts.  About  the  only  thing  I  can 
do  now  is  to  receive  it. 

Mr.  Works :    The  only  thing  I  had  in  mind 

The  Court :    Is  to  protect  your  record  % 

Mr.  Works :    That  is  correct.  Your  Honor. 

The  Court:  I  don't  know  whether  that  will  com- 
pletely protect  your  record,  to  have  a  running  objec- 
tion. I  was  thinking  [78]  about  that  this  morning. 

Mr.  Arndt :    I  will  stipulate. 

The  Court:  I  understand  your  stipulation,  but 
if  there  is  anything  substantial,  I  would  like  to  recom- 
mend to  both  counsel  that  the  way  to  protect  your 
record  is  to  make  a  motion  to  strike,  and  then  my 
ruling  on  that  will  protect  you. 

Mr.  Works :    That  is  fine. 

The  Court :  And  in  making  the  motion,  refer  to 
the  book  and  page  of  the  transcript. 

Mr.  Works:  And  may  we  have  a  standing  objec- 
tion to  this  ? 

The  Court:    As  to  the  Oxnard  plant? 

Mr.  Works:  Yes,  that  is  correct,  Your  Honor. 
Thank  you  very  much. 

Mr.    Arndt  (Continuing  reading)  : 

'^A.    Yes. 

*'Q.  Now,  in  determining  the  net  return  of  Crys- 
tal that  was  used  as  a  part  of  the  average  net  return, 
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was  all  of  the  sale  of  sugar  included,  or  was  there 
an  exclusion  of  this  sugar  that  was  refined  from 
this  process  to  which  you  have  referred  ? 

"A.  All  of  the  sugar  produced  at  Oxnard  en- 
tered into  the  average  net  return  received  for  sugar 
which  was  used  as  a  settlement  basis  as  one  of  the 
factors. 

''Q.  And  was  that  regardless  of  which  process 
the  sugar  [79]  was  extracted  by?" 

The  Court:  I  thought  they  said  they  were  both 
the  same  process. 

Mr.  Arndt:  Yes.  First,  they  extract  sugar  by 
the  ordinary  process.  That  produces  sugar  and  mo- 
lasses. 

The  Court :  I  mean  in  the  answer  there.  I  thought 
his  answer  was  they  both  used  the  same  process. 

Mr.  Arndt :    No,  Your  Honor.  I  will  go  back. 

"Q.  Now,  in  determining  the  net  return  of  Crys- 
tal that  was  used  as  a  part  of  the  average  net  re- 
turn"  

The  Court:  No,  the  question  before.  You  asked 
him  about  the  process  at  the  two  plants,  the  two  re- 
fineries. 

Mr.  Arndt: 

''A.  The  method  of  extracting  the  sugar  and  re- 
fining it  to  sugar  from  sugar  beets  was  identical  in 
both  plants.  In  the  case  of  Oxnard,  we  have  an  ad- 
ditional process  which  extracts  sugar  from  molasses, 
which  is  not  the  case  at  Clarksburg." 
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I  can  explain  that,  Your  Honor. 

The  Court :    I  understand  it.  I  misunderstood  the 
question.  You  may  proceed. 

Mr.  Arndt:    "A.     Correct." 

The  next  is  item  4,  which  starts  on  page  11. 

''Q.  Again,  that  is  not  what  I  am  asking  for.  I 
apparently  have  not  made  myself  clear.  I  am  not 
now  asking  as  [80]  to  the  method  of  determining  the 
formula  in  the  first  place.  I  am  referring  to  the  for- 
mula as  it  appeared  in  the  contract.  The  formula  as 
it  appeared  in  the  contract  provided  for  a  payment 
to  the  grower  of  certain  sums  per  ton  of  sugar  beets, 
depending  upon  the  sugar  content  of  his  beets  and 
upon  the  average  net  return  received  by  Crystal 
from  the  sale  of  the  sugar.  The  question  I  am  ask- 
ing is  whether,  in  paying  the  grower,  the  average  net 
return  to  the  grower  included  the  sale  of  sugar,  or 
included  the  sale  of  sugar  and  the  sale  of  molasses, 
pulp,  and  other  by-products. 

"A.  Included  the  sale  of  sugar  as  far  as  the 
buildup  of  the  scale  is  concerned. 

''Q.  Then,  when  the  grower  was  paid,  the  pay- 
ment to  the  grower  was  determined  by  the  net  return 
of  Crystal  from  the  sale  of  sugar  and  not  from  the 
sale  of  sugar  plus  the  sale  of  molasses,  pulp  and  other 
by-products  ? 

''A.  That  is  correct,  as  far  as  the  scale  is  con- 
cerned. 

"Q.  Did  the  same  thing  occur  in  1939,  1940  and 
1941?  ''A.     Correct." 
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The  next  is  item  5,  which  is  on  page  14. 

"  Q.  I  call  your  attention  to  certain  inter-company 
correspondence  dated  September  12,  1938,  which  is 
found  at  page  24  of  the  answer  to  the  interroga- 
tories  

''The  Witness:    Would  that  be  in  here?"  [81] 

"Mr.  Graham:  I  think  that  is  in  the  original  set 
of  answers. 

"Mr.  Arndt:    That  is  right. 

"Q.    which  is  a  letter  from  Lester  J.  Holmes 

to  the  Denver  office,  Attention  of  H.  E.  Zitkowski. 
I  call  your  attention  to  the  first  paragraph  which 
refers  to  someone  named  George.  Who  was  George  ? 

"A.  I  think  it  was  George  Wilson,  a  beet  grower 
in  the  area.  I  believe  that  was  what  was  stated  in 
answer  to  a  similar  question  in  one  of  the  interroga- 
tories. It  is  a  possibility  it  might  have  been  George 
Holmes,  who  also  was  a  beet  grower  in  the  area,  but 
my  thinking  is  that  it  was  George  Wilson.  [82] 

"Q.  Now,  I  call  your  attention  to  the  first  sen- 
tence of  the  second  paragraph  of  that  letter,  which 
reads:  'In  regard  to  the  joint  net  return,  while  he 
hesitated  to  be  critical  of  it,  he  was  afraid  that,  due 
to  the  larger  volume  of  net  sugar  that  the  Spreckels 
Sugar  Company  sold,  they  would  attempt  to  push 
their  cane  sales,  in  which  they  alone  were  interested, 
and  ship  beet  sugar  where  there  was  a  freight  ab- 
sorption as  the  growers  stood  50  per  cent  of  this 
freight  absorption.'  What  is  referred  to  by  the  ex- 
pression 'freight  absorption'  "? 

"A.    What  Mr.  Holmes  undoubtedly  had  in  mind 
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was  that  the  cost  of  transportation  to  market  would 
be  more  than  the  pickup  of  freight  from  some  re- 
finery point  to  this  delivery  point. 

'*Q.    What  delivery  point? 

"A.  Well,  wherever  Clarksburg  sugar  might  have 
been  delivered  to. 

"Q.  If  Clarksburg  sugar  was  shipped  to  Nevada, 
was  it  not  sold  at  a  price  which  would  include  freight 
from  San  Francisco  to  Nevada "? 

'  *  A.  Let  me  answer  that  question  this  way :  I  want 
to  make  an  explanation  here  that,  while  I  am  in  gen- 
eral familiar  with  the  methods  in  which  sugar  is 
sold,  I  have  never  had  charge  of  the  sales  policies  [83] 
or  the  sale  of  sugar,  and  I  am  not  competent  to  an- 
swer specifically  whether  Clarksburg  sugar  shipped 
to  Nevada  would  realize  the  San  Francisco  price  plus 
the  freight  from  San  Francisco  to  Nevada.  There 
are  too  many  other  factors  that  enter  into  the  de- 
livered price  of  sugar  or  the  returns  that  we  received 
from  Clarksburg  sugar  delivered  in  Nevada. 

**In  the  first  place,  beet  sugar  is  generally  sold  at 
a  lesser  price  than  is  cane  sugar  in  any  given  area. 
There  may  be  some  exceptions  to  that  now  and  then, 
but  there  is  what  the  trade  calls  a  differential  be- 
tween the  price  of  beet  sugar  and  cane  sugar  and, 
then,  there  are  many  other  factors  that  enter  into 
the  delivered  price  of  sugar,  and  someone  having  had 
sales  experience  is  better  qualified  to  point  out  all 
those  variables  than  I  am  able. 

"Q.  Then,  when  you  received  this  letter  from 
Mr.  Holmes  which  referred  to  freight  absorption, 
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did  you  or  did  you  not  know  what  was  meant  in  the 
sugar  trade  by  the  expression  'freight  absorption'  at 
the  time  you  received  the  letter? 

''A.    I  have  a  general  idea  of  what  it  meant,  yes. 

''Q.  Isn't  it  true  that  the  expression  'freight 
absorption'  has  no  reference  whatsoever  to  the  [84] 
differential  between  the  price  of  cane  and  beet  sugar. 

"A.  Your  question  was,  isn't  it  true  that  freight 
on  the  San  Francisco  base  price  was  added  and  that 
that  established  the  delivered  price  of  Clarksburg 
sugar  ? 

"Q.  Let  us  return  to  the  expression  'freight  ab- 
sorption.' Is  it  not  a  fact  that  in  September,  1938, 
at  the  time  this  letter  was  written,  at  the  time  you 
received  this  letter,  when  sugar  was  sold,  three  pos- 
sible situations  as  to  freight  arose  ?  Either  there  was 
a  freight  absorption,  or  there  was  what  is  commonly 
called  phantom  freight,  or  the  amount  of  freight 
was  paid  by  the  company  and  was  equal  to  the  amount 
of  freight  charged  the  purchaser,  isn't  that  true? 

"A.  That  is  probably  true,  although  you  should 
get  a  sales  expert  to  definitely  establish  that  point. 

"Q.  In  any  event,  when  you  received  this  letter 
from  Mr.  Holmes,  you  did  not  ask  him  in  any  way 
what  he  meant  by  freight  absorption  ? 

"A.     I  don't  know  that  I  did,  no. 

*'Q.    What  is  your  best  recollection? 

"A.    I  don't  know  that  I  did. 

"Q.  Do  you  mean  by  that,  you  don't  remember, 
or  you  mean  as  far  as  you  remember  you  didn't  ask 
him? 
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"A.     As  far  as  I  remember,  I  didn't  ask  him. 

''Q.  Now,  then,  let  us  continue  in  the  same  sen- 
tence [85]  where  it  says,  ^as  the  growers  stood  50 
per  cent  of  this.'  Now,  that  referred  to  the  freight 
absorption,  didn't  it? 

*'A.     It  imdoubtedly  did,  yes. 

''Q.  Would  you  explain  to  me  how  the  growers 
stood  50  per  cent  of  the  freight  absorption  ? 

''A.  Well,  the  grower  is  settled  for  on  the  basis 
of  the  net  receipts  for  sugar  by  the  company,  and 
from  the  gross  receipts  are  deducted  a  number  of 
items,  including  freight  paid  on  sugar.  In  other 
words,  we  sell  sugar  on  a  delivered  basis  and  pay 
the  freight  to  destination.  Now,  the  grower  is  settled 
for  on  the  net  receipts.  Mr.  Holmes  makes  an  as- 
sumption there  that  is  not  quite  correct,  when  he 
says  the  grower  stood  50  per  cent  of  this.  That  figure 
is  not  necessarily  50  per  cent  but  various  sums. 

*'Q.  Would  it  be  a  correct  statement  to  say  that 
it  is  on  the  average  50  per  cent,  with  certain  situa- 
tions being  slightly  more  than  50  per  cent  and  certain 
slightly  less  than  50  per  cent? 

"A.     Generally  speaking  that  is  true. 

''Q.  So  that  the  formulas  were  so  worked  out 
that  on  the  average  the  growers  received  50  per 
cent  of  the  net  return  of  sugar,  and  the  manufac- 
turer [86]  received  50  per  cent  of  the  net  return  of 
sugar,  approximately? 

''A.  Well,  I  would  want  a  definition  of  the  word 
*  approximately.'  Some  of  the  returns  per  ton  of 
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beets  to  growers  are  substantially  more  than  50  per 

cent  of  the  receipts  for  sugar. 

*'Q.    And  some  were  less  than  50  per  cent? 

*'A.    It  is  possible. 

*'Q.  Would  it  be  a  fair  statement  to  state  that 
the  growers  received  on  the  average  50  per  cent  or 
more  of  the  net  return  from  the  sale  of  sugar  ? 

"A.     That  is  correct. 

**Q.  And  these  formulas  that  were  worked  out 
in  the  contracts  were  worked  out  on  that  basis,  is 
that  correct  ?  ' '  A.     On  what  basis  ? 

'*Q.  The  basis  of  the  grower  receiving  on  the 
average,  approximately  50  per  cent  or  more  of  the 
net  return.  ''A.     Or  more,  yes. 

*'Q.  So,  then,  returning  to  this  reference  to 
freight  absorption,  what  Mr.  Holmes  has,  in  effect 
stated,  was  that  since  the  grower  received  approxi- 
mately 50  per  cent  or  more  of  the  net  return  of 
sugar  and  since  all  freight  absorption  was  deducted 
from  the  gross  [87]  return  in  determining  the  net 
return,  therefore  the  grower,  in  effect,  was  paying 
approximately  50  per  cent  of  the  freight  absorption. 

*'A.    That  is  his  assumption,  undoubtedly. 

**Q.    Now,  was  that  a  correct  assumption? 

"A.    If  there  was  a  freight  absorption,  yes." 

Now,  No.  6  starts  on  page  28 : 

''Q.  Now,  in  Montana  and  Colorado  in  1939, 1940 
and  1941  were  any  of  your  purchase  contracts  with 
growers  based  upon  the  average  net  return  of  more 
than  one  factory?" 
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Mr.  Works:  That  is  objected  to,  Your  Honor, 
as  irrelevant  and  immaterial  and  not  going  to  prove 
or  disprove  any  issue  in  the  case.  And  may  we  have 
an  extending  objection  to  this  line  of  testimony  also? 

The  Court :  Yes.  I  remember  when  that  question 
came  up  in  the  requests  for  interrogatories. 

I  permitted  counsel  to  go  into  that  on  the  as- 
sumption that  Mr.  Arndt  was  trying  to  tie  in  inter- 
state commerce  a  little  more  closely.  I  don't  know 
what  materiality  it  has.  I  don't  know  how  it  is  ma- 
terial ,what  they  did  in  Montana  and  Colorado,  unless 
it  has  something  to  do  with  the  interstate  commerce 
feature.  After  all  we  have  growers  here  in  California 
and  as  has  rather  diplomatically  been  stated  this 
morning,  there  is  certainly  an  inference  of  an  il- 
legal [88]  transaction  or  a  transaction  that  smirks 
of  illegality  and  the  questions  that  we  are  concerned 
with  primarily  are  whether  interstate  commerce  is 
involved  and  the  amount  of  damages  if  any. 

Mr.  Works:  Here,  as  I  understand  it,  counsel  is 
merely  trying  to  establish  the  basis  of  payment  to 
growers  in  these  other  states  and  it  doesn't  seem  to 
me  that  that  has  anything  to  do  with  our  problem. 
That  is  the  basis  of  my  objection. 

The  Court:  I  am  inclined  to  agree  with  you, 
counsel. 

Mr.  Arndt:  The  evidence  will  show,  if  the  court 
please,  that  with  the  exception  of  Colorado,  no  place 
that  Crystal  operated  did  Crystal  have  a  joint  return 
with  any  other  company  but  that  in  the  one  state 
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where  Holly  was  present.  They  had  a  joint  return 

with  Holly  Sugar  Company  in  Colorado. 

The  Court:    What  will  that  establish? 

Mr.  Arndt :  Which  is  the  same  Holly  that  was  the 
sugar  company  involved  in  northern  California  and 
the  same  Holly  Sugar  Company  that  is  involved  in 
southern  California,  so  that  insofar  as  Holly  is  con- 
cerned here  we  have  agreements  with  Holly  in  Colo- 
rado as  well  as  in  California. 

The  Court:    What  does  that  prove? 

Mr.  Arndt:  I  think  inasmuch  as  Mr.  Works  still 
insists  that  interstate  commerce  is  not  involved  and 
that  the  court  has  not  decided  the  question,  that  this 
is  important  on  that  issue.  [89] 

The  Court :  How  does  that  tend  to  prove  anything, 
because  they  had  an  agreement  with  them?  Assume 
it  is  true  that  in  Colorado  they  had  a  similar  set  of 
agreements  that  they  had  in  California  and  with  the 
same  people,  what  will  that  prove  so  far  as  we  are 
concerned  here?  In  other  words,  it  is  the  control  of 
the  price  of  sugar  or  the  price  that  the  grower  is  to 
receive  that  we  are  interested  in  and  the  price  the 
grower  received  in  Colorado  doesn't  tend  to  prove 
that  the  price  here  was  fair  or  unfair. 

Mr.  Arndt :  Mr.  Works  has  taken  the  position  that 
it  only  affected  California  and  therefore  interstate 
commerce  is  involved.  That  is  his  consistent  position 
and  he  insists  the  Supreme  Court  decision  means 
one  thing  and  I  insist  it  means  something  else. 

The  Court:  I  think  Mr.  Works'  position  is 
whether  or  not  we  are  talking  about  sugar  or  about 
beets.  I  don't  think  you  contend  for  a  moment  that 
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your  company  dealing  in  sugar  is  not  engaged  in 

interstate  commerce? 

Mr.  Works:  Not  at  all.  We  sell  sugar  all  over 
the  United  States. 

The  Court:  So  that  sugar  from  your  plants  in 
California  may  end  up  in  New  York  or  any  other 
place  ? 

Mr.  Works:     Undoubtedly  does. 

The  Court :  But  your  question  on  interstate  com- 
merce is  still  back  to  the  narrow  question  upon  which 
I  made  my  [90]  original  ruling  and  which  Justice 
Rutledge  felt  that  I  hadn't  narrowed  it  sufficiently. 

Mr.  Works:    Yes. 

The  Court:  In  other  words,  going  back  now  to 
Mr.  Works'  position,  he  still  reserves  the  position 
that  when  you  are  dealing  in  beets  you  are  not  deal- 
ing in  interstate  commerce  unless  those  beets  leave 
the  confines  of  the  State  of  California. 

Mr.  Works:     I  would  state 

The  Court:    Isn't  that  your  position? 

Mr.  Works :  I  would  state  it  somewhat  differently, 
Your  Honor. 

The  burden  is  upon  the  plaintiff  of  showing  what 
we  did  in  California  with  reference  to  the  beets; 
whether  a  substantial  economic  effect  upon  inter- 
state commerce  was  had. 

Now,  Mr.  Justice  Rutledge 's  opinion  as  I  see  it, 
is  simply  to  this  effect,  that  this  agreement — I  mean 
this  understanding  or  whatever  it  was,  is  not  in- 
sulated from  the  operation  of  the  Sherman  Act  even 
though  it  did  involve  a  farm  product  if  it  be  shown 
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that  what  was  done  in  Northern  California  had  a 

substantial  economic  effect  on  interstate  commerce. 

I  think  that  is  the  whole  thing  in  a  nut  shell.  This 
case  has  now  become  the  converse  of  the  Frankfurt 
Distillery  case  where  you  remember  the  interstate 
product  came  into  [91]  the  state  and  then  there  were 
restraints  in  intrastate  distribution.  This  is  the  same 
situation  in  an  opposite  way. 

Here  you  have  farm  products  which  are  processed 
and  the  processed  product  undoubtedly  goes  into 
interstate  commerce.  But  it  seems  to  me,  Your  Honor, 
that  we  are  here  talking  about  prices  paid  to  growers 
in  Montana  and  Colorado  which  has  nothing  to  do 
with  solving  the  question  as  to  whether  this  situation 
in  California  had  a  substantial  economic  effect  on 
interstate  commerce.  And  certainly  it  has  nothing  to 
do  with  any  question  of  whether  these  plaintiffs, 
growers,  suffered  any  damage  from  what  was  done 
in  California. 

The  Court:  I  think  under  that  theory  it  is  ad- 
missible because  if  it  is  shown  your  company  was 
doing  the  same  thing  in  other  areas  it  would  show  it 
to  be  a  widespread  practice. 

Mr.  Works :  If  Your  Honor  please,  and  if  I  may 
say  so,  it  is  sort  of  a  boot  strap  situation  because  the 
same  question  would  arise  if  a  law  suit  were  filed 
by  a  Montana  or  Colorado  grower  upon  the  same 
theory  upon  which  these  law  suits  are  filed.  He  would 
have  to  show  that  the  arrangement  in  his  state  had 
a  substantial  economic  effect  upon  interstate  com- 
merce. 

The  Court:    Well,  I  will  be  frank  with  you  gen- 
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tlemen,  if  you  have  to  rely  upon  that  to  save  your 

hide  you  are  going  to  lose  your  hide. 

Mr.  Works :  Well,  that  may  be,  Your  Honor,  but 
I  still  [92]  submit  this  line  of  testimony  is  imma- 
terial even  to  what  Your  Honor  has  in  mind. 

The  question  is  whether  what  we  did  had  that  effect 
and  not  whether  what  was  done  in  Colorado  and 
Montana  had  that  effect.  That  is  another  law  suit 
or  a  potential  law  suit. 

The  Court:  Well,  the  statute  has  run  against 
everybody  now  under  these  contracts. 

Mr.  Works :  That  is  why  I  said  *' potential.''  Per- 
haps it  isn't  even  potential.  Let  us  say  it  is  a  similar 
factual  situation  and  I  don't  see  how  it  helps  Mr. 
Arndt  at  all. 

The  Court:  I  don't  see  how  it  helps  him.  How 
much  of  that  is  there  ? 

Mr.  Arndt :    Of  this  particular  thing  ? 

The  Court :    Yes. 

Mr.  Arndt :    Two  and  a  half  pages. 

The  Court :  He  can  read  it  more  quickly  than  we 
can  argue  it. 

Mr.  Works:  May  the  objection  be  reserved,  Your 
Honor? 

The  Court :    Yes. 

Mr.  Arndt:  I  think  I  read  the  question.  The  an- 
swer is : 

**A.    Yes. 

' '  Q.     Where  did  that  occur  ? 
''A.     It  occurred  in  Colorado ;  it  occurred  in  Colo- 
rado, and  it  occurred  in  Iowa  and  Minnesota. 
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"Q.     Now,  in  those  states [93] 

*^Mr.  Graham:  Excuse  me  just  a  minute.  May  I 
have  that  question  read  back?" 

And  the  question  was  read. 

*'Q.  Now,  in  these  instances  that  you  have  men- 
tioned where  there  was  an  average  net  return  of 
more  than  one  factory,  were  those  factories  owned 
by  more  than  one  company?  "A.    Yes. 

"Q.    Where  did  that  occur? 

*'A.     In  Colorado. 

"Q.  Now,  what  companies  were  involved  in  the 
Colorado  contract  ? 

''A.     The  Holly  Sugar  Corporation. 

' '  Q.  By  that  do  you  mean  that  Holly  and  Crystal 
each  paid  their  growers  upon  the  average  net  return 
of  their  factories  in  Colorado  ? 

"A.  That  is  correct.  I  beg  your  pardon.  I  will 
have  to  qualify  that  some. 

**Q.    Yes. 

*'A.  The  Holly  Sugar  Corporation  had  a  factory 
in  a  different  section  of  the  State  of  Colorado,  which 
wasn't  included  in  this  joint  net  settlement  basis  with 
the  American  Crystal. 

'*Q.  What  particular  section  of  Colorado  was  in- 
cluded? [94] 

^'A.  The  northeastern  Arkansas  Valley.  In  other 
words,  our  Rocky  Ford  plant  was  included  with  the 
Holly  Sugar  Corporation's  plant  in  that  same  valley. 

* '  Q.     For  what  years  was  that  true  ? 

*'A.  That  was  true  for  all  years  since  1921,  al- 
though there  were  some  government  measures  set 
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up  during  the  war  years,  when  the  sugar  nets  didn't 
enter  into  the  settlement  for  beets,  but  we  started 
the  joint  net  settlement  basis  in  Colorado  in  1921. 

"Q.  And  that  continued  at  least  through  1941,  is 
that  correct?  ''A.     Yes. 

**Q.  Now,  referring  to  the  balance  of  Colorado, 
were  the  growers  paid  there  upon  a  joint  or  single 
net  return,  insofar  as  Crystal  was  concerned  ? 

*'A.     Insofar  as  Crystal  was  concerned? 

''Q.    Yes. 

**A.     We  only  have  this  one  plant. 

*'  Q.     Insofar  as  Montana,  how  was  it  handled  ? 

*'A.     We  only  have  one  plant  there. 

**Q.  Did  you  pay  there  on  a  single  return  or  a 
joint? 

*' A.  A  single.  The  net  receipts  for  Missoula,  Mon- 
tana, show  it.  [95] 

''Q.  I  don't  remember  whether  you  had  sugar 
refineries  in  any  of  the  Rocky  Mountain  or  Pacific 
Coast  states  other  than  Montana  or  Colorado. 

'^A.     We  do  not  have." 

The  next  is  item  7,  which  is  on  page  34. 

''Q.  Now,  referring  to  the  same  letter,  page  40 
of  the  answer  to  the  interrogatories,  commencing  at 
line  2,  the  portion  which  reads:  'A  limited  tonnage 
which  permits  Oxnard  at  all  times  to  operate  to 
capacity  can  be  shipped  from  your  area,'  did  that 
refer  to  the  shipping  of  sugar  beets  from  the  Delta 
Region  of  the  Sacramento  and  San  Joaquin  Rivers 
to  Oxnard?  ''A.     It  did. 
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' '  Q.  Who  determined  when  such  shipments  would 
be  made  on  behalf  of  the  company? 

''A.  A  joint  consultation  or  discussion  between 
our  manager  at  Oxnard,  manager  at  Clarksburg,  my- 
self; probably  Mr.  Wilds,  our  president,  got  into 
the  discussions,  and  there  may  have  been  still  other 
gentlemen. ' ' 

Item  8  is  at  page  51. 

''Q.  Now,  I  wish  to  call  your  attention,  Mr.  Zit- 
kowski, to  a  letter  of  November  6,  1939,  from  you  to 
Lester  J.  Holmes,  which  is  found  commencing  at 
page  52  of  the  answers  to  the  interrogatories,  and  I 
call  your  attention  to  the  second  paragraph  which 
reads:  'Concerning  the  first  objection  which  [96]  re- 
fers to  an  average  net  selling  price  for  the  sugar 
produced  in  Northern  California,  I  think  you  your- 
self understand  the  principles  behind  this  very  thor- 
oughly. The  principal  objection  therein  is  to  obtain 
as  far  as  this  is  possible  a  higher  average  net  receipt 
for  sugar  by  avoiding  as  much  as  possible  cutthroat 
competition,  cross-haul  of  sugar,  and  other  similar 
practices,  all  of  which  tend  to  depress  the  receipts 
of  sugar  and  benefit  principally  the  transportation 
companies  and  some  of  the  dealers  in  sugar,  to  the 
detriment  of  perhaps  both  the  customer  and  the 
grower  of  beets,  as  well  as,  of  course,  the  processor 
of  such  beets.'  I  call  your  attention  to  the  expression 
*  cross-haul  of  sugar.'  To  what  did  you  refer  by  'cross- 
haul  of  sugar"? 

"A.    Well,  what  I  had  in  mind  was  sugar  from 
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some  other  processor  or  some  other  factory  than 
the  American  Crystal  Sugar  Company,  going  by  or 
through  or  in  the  neighborhood  of  Clarksburg,  and 
we,  in  turn,  also,  in  order  to  find  sufficient  of  custo- 
mers to  dispose  of  our  crop  would  have  to  haul  sugar 
greater  distances  and  behind  the  production  centers 
of  possibly  Holly,  possibly  Spreckels  Sugar  Com- 
pany, which,  as  I  intimated,  I  believe  is  just  to  the 
benefit  of  the  transportation  companies." 

Item  9  starts  at  page  53,  the  last  question. 

''Q.  Now,  then,  with  reference  to  the  expression 
*  cutthroat  competition,'  what  particular  cutthroat 
competition  [97]  were  you  referring  to? 

**A.     Oh,  stealing  one  another's  customers. 

**Q.  You  mean  by  customers,  growers  of  beets,  or 
just  purchasers  of  sugar  ? 

*'A.     Purchasers  of  sugar. 

**Q.  Now,  how  would  the  use  of  an  average  net 
selling  price  in  any  way  affect  the  stealing  or  taking 
of  the  other  companies'  purchasers  of  sugar? 

**A.  I  can't  answer  how  it  affected  it.  As  I  stated 
earlier,  I  am  not  a  sugar  sales  expert  nor  authority, 
and  have  never  had  anything  to  do  with  the  sale  of 
sugar." 

It^m  10  is  at  page  55. 

''Q.  And  when  you  replied  to  Mr.  Holmes  con- 
cerning his  objection,  did  you  not  do  it  so  that  he 
could  pass  the  information  on  to  various  growers  who 
raised  these  objections? 

*'A.     That,  undoubtedly,  was  one  of  the  reasons. 
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"Q.     What  other  reason  was  there  ? 

''A.  To  allay  Mr.  Holmes'  own  fears  or  objec- 
tions. 

"Q.  Now,  in  this  same  letter  of  November  6, 1939, 
where  it  makes  reference  to  a  benefit  to  '  some  of  the 
dealers  in  sugar,'  what  particular  dealers  in  sugar 
were  you  referring  to  when  you,  in  effect,  stated  that 
the  former  system  in  effect  in  Central  California  was 
to  the  benefit  of  the  dealers'?  [98] 

"A.  Well,  if  some  sugar  company  made  some 
dealer  a  special  concession  below  the  market,  it  was 
to  the  benefit  of  the  dealer  and  the  detriment  of  the 
grower  or  processor  of  sugar  beets. 

' '  Q.  When  you  referred  to  the  principal  ob j  ective 
of  this  new  method  of  paying  in  Central  California, 
were  you  referring  to  cutting  out  these  special  prices 
to  some  dealers  ? 

*'A.  The  inferences  there,  I  had  nothing  to  do 
with  sugar  sales  or  the  establishment  of  prices,  so 
I  was  not  speaking  from  first-hand  knowledge. 

''Q.  Then,  when  you  wrote  this  letter  you  were 
speaking  from  information  given  you  by  someone 
else  in  Crystal  ? 

''A.     In  all  probability,  that  is  correct. 

"Q.     And  who  was  that  person  or  persons? 

''A.  Well,  our  sales  people  and  all  those  that  had 
anything  directly  to  do  with  our  sales  policy. 

"Q.  When  you  say  your  sales  policy  and  your 
sales  people,  you  are  referring  to  the  persons  who 
were  selling  the  sugar  after  it  was  manufactured 
into  sugar,  and  the  policy  in  connection  with  the 
sale  thereof,  is  that  correct  ? 
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*'A.     That  is  correct. 

''Q.  Now,  in  this  letter,  in  this  same  paragraph, 
where  it  refers  to  depressing  the  receipts  for  sugar 
and  benefits  principally  the  transportation  com- 
panies, were  you  there  referring  to  the  transportation 
companies  who  transported  the  [99]  beets  or  the 
transportation  companies  who  transported  the  sugar  ? 

*'A.  Sugar  is  what  I  had  in  mind,  in  all  prob- 
ability." 

The  next  is  on  page  78,  commencing  at  the  last 
line. 

**Q.  Is  it  true  that  there  were  certain  growers 
in  the  lower  San  Joaquin  Valley  who  signed  con- 
tracts with  the  American  Crystal  Sugar  Company, 
Oxnard  plant,  whose  farms  were  very  close  to  the 
36th  parallel,  some  immediately  north,  and  some  im- 
mediately south  ?  A.     That's  true. 

''Q.  If  we  took  Central  California  as  being  that 
portion  of  California  which  included  San  Joaquin 
County,  Sacramento  County,  and  counties  adjoin- 
ing those  two  counties,  would  that  cover  the  portion 
of  California  that  entered  into  contracts  with  the 
Clarksburg  factory? 

''A.     Adjoining  what  two  counties? 

*'Q.     San  Joaquin  and  Sacramento. 

*^A.     Yes,  that  is  true. 

^'Q.  Then,  in  the  extreme  southern  part  of  the 
San  Joaquin  Valley,  the  growers  who  there  dealt  with 
Crystal,  dealt  with  Crystal's  Oxnard  factory,  is  that 
correct?  **A.     That  is  correct. 
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"Q.  Now,  then,  in  the  same  portion  of  the  San 
Joaquin  Valley,  the  southern  portion,  there  were 
certain  growers  that  dealt  with  Union  Sugar  Com- 
pany, is  that  correct  ?  [100] 

^'A.     In  southern  San  Joaquin? 

'*Q.    Valley.  ''A.     Valley? 

''Q.     Yes. 

*'A.     I  don't  think  that  is  correct. 

**Q.  Then,  the  growers  who  are  referred  to  in 
the  answer  to  Interrogatory  82-C,  which  appears  at 
page  194  of  the  answers,  reference  is  there  made  to 
the  Union  Sugar  Company  factory  at  Betteravia, 
California,  which  processed  beets  which  were  grown 
in  California  north  of  the  36th  parallel.  Now,  where 
were  those  beets  grown? 

*'A.     In  the  Salinas  Valley. 

"Q.     In  what  part  of  the  Salinas  Valley? 

**A.    Up  and  down  that  valley. 

''Q.  But,  as  far  as  you  know,  none  of  them  were 
grown  in  the  San  Joaquin  Valley  ? 

"A.  I  don't  know  about  those  years.  The  Union 
Sugar  Company,  at  one  time,  grew  some  beets  in  the 
San  Joaquin  Valley,  but  not  in  the  southern  or  ex- 
treme southern  portion,  as  you  put  it,  of  the  San 
Joaquin  Valley,  but  whether  any  growers  grew  beets 
for  the  Union  Sugar  Company  in  the  San  Joaquin 
Valley  in  1939,  1940  or  1941,  I  can't  state  from 
memory. 

"Q.  Now,  as  far  as  you  know,  did  the  Union 
Sugar  Company,  during  the  cropping  year  1939, 
1940  or  1941,  buy  any  [101]  beets  from  beet  growers 
in  the  San  Joaquin  or  Sacramento  delta  coimtry  ? 
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'*A.     I  do  not  know,  from  my  knowledge. 

**Q.     Is  it  correct  to  state  that  you  know  of  none? 

"A.  No,  I  know  at  one  time  they  grew  beets  in 
the  San  Joaquin  Valley,  which  they  subsequently 
abandoned,  but  I  don't  know  from  memory  what 
year.  It  was  about  that  jjeriod  of  time. 

''Q.  Were  you,  in  1939,  1940  or  1941,  a  director 
of  the  American  Crystal  Sugar  Company? 

"A.     I  think  that  is  correct. 

*  *  Q.  Now,  at  that  meeting  of  the  board  of  directors 
of  the  American  Crystal  Sugar  Company  that  you 
attended,  was  there  any  discussion  of  the  change  in 
form  of  the  contract  used  by  Clarksburg  factory  from 
the  1938  form,  in  which  there  was  payment  to  the 
growers,  based  upon  the  average  net  return  of  Crys- 
tal alone,  to  the  1939  form,  in  which  the  return 
was  based  upon  the  average  of  Crystal,  Holly  and 
Spreckels  ? 

"A.  Well,  I  can't  recall  specifically  any  meeting 
in  1938  where  the  subject  was  discussed,  but  it  is 
customary  for  the  board  to  consider  the  beet  pur- 
chase agreements,  and  they  probably  did  in  1938. 

*'Q.  Is  there  any  reference  in  any  minutes  of  the 
board  to  that  subject? 

^' A.     There  may  well  be.  [102] 

"Q.     Have  you  any  recollection  on  the  subject? 

''A.  I  believe  it  is  customary  for  the  board  to 
pass  resolutions  finally  approving  the  beet  purchase 
agreements. 

"Q.  But,  aside  from  a  resolution  approving  the 
beet  purchase  agreements,  was  there  any  discussion 
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or  resolution  as  to  the  reasons  for  the  change  in 
method  from  the  single  return  to  the  joint*? 
''A.    I  can't  recall." 

The  next  is  item  12,  which  starts  at  page  82,  the 
last  line. 

'^Q.  Now,  in  answer  to  Interrogatory  88,  which 
is  found  at  page  195  of  the  answers  to  the  inter- 
rogatories, the  answer  starts:  'The  idea  of  deter- 
mining the  price  to  be  paid  by  processors  for  sugar 
beets  in  part  on  the  basis  of  average  net  returns  re- 
ceived for  sugar  sold  from  more  than  one  factory 
has  an  historical  basis.'  Was  that  historical  basis 
there  referred  to  the  use  of  such  a  method  in  South- 
ern California  and  the  use  in  Southern  Colorado  ? 

''A.    Yes,  and  elsewhere. 

'*Q.  Had  that  been  used  elsewhere  by  Crystal 
prior  to  1939?  "A.     Oh,  yes,  in  Colorado. 

*'Q.  I  mean,  other  than  Colorado  and  Southern 
California. 

''A.    Joint  net  with  our  own  plants.  [103] 

*  *  Q.     I  am  referring  to  plants  of  other  companies. 

*'A.    Yes. 

**Q.  Now,  did  that  occur  other  than  in  Southern 
California  and  in  Colorado? 

**A.  Only  in  Southern  California  and  Colorado, 
as  far  as  the  American  Crystal  is  concerned. 

* '  Q.     When  did  it  start  in  Southern  California  ? 

*'A.     It  dates  back  to  World  War  No.  1. 

*'Q.     All  I  asked  is  when  it  started. 
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' '  A.  I  am  trying  to  answer  you.  The  present  form 
of  contract  in  Southern  California,  I  believe,  dates 
back  to  1917. 

**Q.  When  you  say  present  form,  do  you  mean 
the  form  now  in  use  or  the  form  used  in  1939,  1940 
and  1941? 

**A.    Well,  I  mean  the  joint  net  settlement  basis. 

**Q.     Okay.  That  dates  back  to  when? 

^^A.     1917. 

^*Q.  Is  that  still  being  used  in  Southern  Cali- 
fornia? ''A.     No. 

' '  Q-     When  was  it  stopped  in  Southern  California  ? 

**A.    It  stopped  with  the  1942  crop. 

**Q.  Now,  in  answer  to  this  Interrogatory  88,  and 
on  page  196,  the  following  appears,  commencing  at 
line  1  on  page  196 :  '  Some  time  in  the  fall  of  1938  or 
the  winter  of  1939,  Mr.  Herman  Zitkowski,  Vice- 
president  and  General  Manager  [104]  of  Crystal, 
discussed  the  matter  with  Mr.  Carl  Moroney,  vice- 
president  of  Spreckels  Sugar  Company,  Mr.  Carl 
Fisk  of  Holly  Sugar  Corporation,  and  Mr.  Lester  J. 
Holmes,  manager  of  Crystal's  Clarksburg  factory.' 
Where  did  that  discussion  take  place  ? 

"A.  Well,  it  is  a  long  time  ago.  I  believe  it  was 
at  Clarksburg ;  it  may  have  been  in  Sacramento. 

' '  Q.  Was  any  memorandum  kept  of  what  was  said 
at  that  time  ? 

**  A.    No,  not  that  I  know  of. 

''Q.  How  long  was  that  before  the  idea  was 
adopted  by  Crystal  ?  "  A.     I  don 't  know. 

''Q.     Now,  was  this  meeting  held  before  or  after 
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the  returns  for  1938  crops  had  been  made  public 

in  Northern  California? 

"A.  Oh,  it  was  well  before  the  return  from  the 
1938  crop. 

^'Q.  Was  it  before  or  after  the  returns  from  the 
1937  crop  had  been  made  public? 

'^A.  Probably  after  the  returns  from  the  1937 
crop  had  been  made  public. 

^'Q.  Now,  the  returns  from  the  1937  crop  were 
made  public  in  August,  1938,  is  that  correct  ? 

^^A.     In  August,  1938.  [105] 

''Q.  So,  then,  you  would  state  that  this  meeting 
took  place  some  time  after  August,  1938? 

''A.    Yes. 

*'Q.     Now,  what  was  said  at  this  meeting? 

'*A.  As  a  matter  of  fact,  we,  I  recall,  met  with  a 
committee  of  beet  growers,  and  discussed  the  pro- 
posed joint  settlement  basis. 

*^Q.  Was  this  meeting  with  growers  before  or 
after  you  had  this  meeting  with  Mr.  Moroney,  Mr. 
Fisk  and  Mr.  Holmes? 

**A.  It  was  at  the  time  of  the  meeting  with  the 
growers,  when  we  explained  the  procedure  to  a  com- 
mittee of  growers. 

"Q.  Now,  before  you  had  this  meeting  with  the 
committee  of  growers,  did  you  have  any  discussion 
with  Mr.  Moroney,  Mr.  Fisk  or  Mr.  Holmes? 

"A.  Oh,  I  had  frequent  discussions  with  Mr. 
Moroney.  I  mean,  I  met  him  often. 

'*Q.    I  mean,  with  reference  to  this  idea  of  de- 
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termining  the  price  to  be  paid  on  the  basis  of  average 

net  returns. 

''A.  I  don't  recall  such  other  meetings  with  Mr. 
Moroney,  and  I  say  that  for  the  reason  that  the  mat- 
ter of  sales  policy  was  not  determined  by  me. 

''Q.  Then,  at  the  time  that  you  attended  this 
meeting  with  the  growers,  at  which  Mr.  Moroney  and 
Mr.  Fisk  and  Mr.  Holmes  were  present,  the  sales 
department  of  Crystal  had  already  determined  on 
this  new  method  for  1939,  isn't  that  correct?  [106] 

*'A.  Well,  I  would  say  it  had  recommended  that 
we  follow  that  policy  as  we  did  in  other  territories. 

**Q.  Now,  who  told  you  this  decision  of  the  sales 
department  ? 

**A.     Undoubtedly,  the  president  of  the  company. 

''Q.     That  is,  Mr.  Wilds'? 

'*A.     Mr.  Wilds. 

*'Q.  Then,  you  were  told  of  the  decision  after  the 
decision  had  been  made  by  the  sales  department  and 
approved  by  Mr.  Wilds,  is  that  correct  ? 

''A.  I  didn't  put  it  just  that  way.  A  recommenda- 
tion had  been  made  by  the  sales  department,  or  by 
the  sales  policy,  which  was  in  frequent  discussion, 
because  we  had  been  proceeding  on  that  sort  of  a 
method  for  more  than  25  years,  or  maybe  I  am  wrong 
about  the  25.  Since  1917  to  1938;  that  is  21  years,  I 
guess;  and  we  were  doing  the  same  thing  in  Colo- 
rado, and  were  settling  on  a  joint  factory  net  in  our 
Iowa  and  southern  Minnesota  territory,  so  it  was 
just  an  accepted  condition  under  which  we  had  been 
operating  for  many,  many  years. 
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'^Q.  So,  the  Iowa  and  southern  Minnesota  terri- 
tory was  based  upon  factories  owned  by  Crystal  and 
no  one  else,  isn't  that  correct? 

''A.     That  is  correct.  [107] 

' '  Q.  Then,  at  the  time  this  meeting  was  held  with, 
the  growers,  following  August,  1938,  the  sales  de- 
partment already  recommended  the  joint  return  con- 
tract? *'A.     That  is  correct. 

"Q.  And  prior  to  that  meeting,  the  sales  depart- 
ment had  already  taken  the  matter  up  with  Spreckels 
and  Holly  to  see  if  it  was  satisfactory  to  them  ? 

'*A.  Well,  I  don't  know  who  talked  with  who,  or 
how  the  approach  was  made. 

*'Q.  But,  in  any  event,  the  approach  had  been 
made  prior  to  this  meeting  with  the  growers  ? 

* '  A.  That  is  correct,  the  recommendation  had  been 
made  prior  to  the  meeting  with  the  growers,  and  it 
was  our  job  to  inform  the  growers  of  the  intent  and 
purposes. 

' '  Q.  And  prior  to  this  meeting  with  the  growers^ 
the  okay  had  been  secured  from  Spreckels  and  Holly 
to  have  this  plan  go  into  effect  ? 

*' A.  Well,  the  okay ;  I  don't  know  what  you  mean 
by  okay. 

''Q.  I  will  put  it  in  a  different  way.  Crystal  could 
not  have  put  this  plan  into  effect  unless  it  was  con- 
sented to  by  Holly  and  Spreckels,  isn't  that  correct? 

*' A.     I  don't  think  Crystal  initiated  the  proposal. 

*'Q.     Who  initiated  it. 

^'A.     I  don't  know.  [108] 

*'Q.     In  any  event,  it  was  initiated  prior  to  the 
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time  of  this  meeting  that  you  have  testified  about 

with  the  growers?  ^'A.     That  is  right. 

**Q.  And  regardless  of  who  initiated  it,  it  was 
recommended  by  the  sales  department  of  Crystal  and 
was  approved  by  Holly  and  Spreckels  prior  to  this 
meeting  with  the  growers  ? 

**  A.     It  was  recommended  to  us  prior  to  that  time. 

*'Q.  When  you  say  'to  us,'  you  mean  to  Holmes 
and  yourself? 

*'A.    Yes,  the  operating  department." 

Then  on  page  97  is  item  13 : 

''Q.  I  don't  think  you  understand  to  what  I  am 
referring.  In  the  contract  for  1938  for  Clarksburg, 
the  grower  was  paid  on  a  formula  in  which  one  of 
the  variables  was  the  average  net  return  of  Crystal 
from  the  sale  of  sugar.  That  is  correct,  isn't  it? 

*'A.     That  is  correct. 

**Q.  Now,  the  gross  sales  of  sugar  as  shown  on 
the  return  made  to  the  growers  included  only  the 
sales  from  sugar  itself  and  did  not  include  the  sales 
from  molasses  or  pulp,  dried  or  wet,  isn't  that  cor- 
rect? "A.     That  is  correct. 

*'Q.  Now,  then,  were  growers  in  any  part  of  the 
country,  other  than  California,  paid  upon  a  formula 
on  which  the  sales  [109]  return  from  either  sugar  or 
something  else  was  one  of  the  elements  entering  into 
the  price  ? 

''The  Witness:    Will  you  read  that  question? 

''(Last  question  repeated  by  the  reporter.) 

"A.  I  would  not  call  it  a  formula.  The  sentence 
you  just  read  referring  to  Woodland,  a  Woodland 
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meeting,  is  a  formula,  because  it  assumes  an  extrac- 
tion, but  there  are  or  were  areas  in  the  United  States 
where  the  net  returns  from  the  actual  sugar  made  per 
ton  of  beets  were  divided  equally,  and  that  applies 
also  to  the  net  returns  for  pulp  and  molasses. 

"Q.  In  what  areas  did  that  occur  during  1939, 
1940  and  1941? 

**A.    What  we  call  the  Michigan  area. 

'*Q.  Did  that  occur  in  any  other  area  besides  the 
Michigan  area? 

^*A.  We  speak  of  the  Michigan  area  as  all  of 
that  area,  Michigan  being  the  center  thereof,  includ- 
ing Ohio,  Indiana  and,  I  believe,  Wisconsin,  but  the 
principal  production  is  in  Michigan." 

Mr.  Works :  Pardon  me.  May  our  standing  objec- 
tion run  to  these  other  states,  too,  Your  Honor? 

The  Court :  You  may  have  that  standing  objection, 
as  I  stated  before. 

Mr.  Arndt:  ''Q.  What  other  areas  did  Crystal 
have  for  [110]  the  purchasing  of  beets  in  1939,  1940 
and  1941?  "A.     What  other  areas? 

*'Q.  Other  than  California,  Colorado,  Michigan, 
describing  Michigan  as  you  have  described  it. 

"A.  We  purchased  no  beets  in  Michigan.  We 
don't  operate  in  Michigan. 

''Q.  Then,  when  you  were  speaking  about  the 
Michigan  area,  you  were  speaking  of  how  other  com- 
panies purchased  beets,  is  that  it? 

**A.  That  is  correct.  I  believe  that  is  what  your 
question  was. 


Mandeville  Island  Farms,  Inc.,  et  al.         397 

(Deposition  of  H.  E.  Zitkowski.) 

"Q.  Pardon  me.  Did  Crystal  use  that  method 
which  was  used  in  the  Michigan  area  in  any  of  its 
purchasing?  *'A.     No,  sir. 

^'Q.  Now,  do  you  know  any  other  area  of  the 
country  other  than  what  you  referred  to  as  the  Michi- 
gan area  in  which  this  method  was  used  whereby  the 
growers  received  half  of  the  net  return  of  the  sugar 
and  of  the  pulp  and  molasses? 

**A.  There  is  a  small  company  in  southern  Colo- 
rado that  has  two  forms  of  contract,  one  such  as  I 
referred  to  in  the  Michigan  area  and  the  other  iden- 
tical with  our  southern  Colorado  beet  purchase  con- 
tract. 

'*Q.  And  what  was  the  name  of  that  company,  or 
is  the  name  ? 

'*A.  The  National  Sugar  Manufacturing  Com- 
pany." [Ill] 

Then  we  have  item  14,  which  starts  at  page  112. 

''Q.  Then,  would  it  be  a  fair  statement  to  state 
that,  from  1938  through  1945,  the  efficiency  of  the 
Clarksburg  plant,  insofar  as  the  percentage  of  sugar 
extraction  was  concerned,  was  approximately  con- 
stant? "A.     Approximately  constant." 

That  completes  the  deposition  of  Mr.  Zitkowski. 

The  Court:  Is  there  going  to  be  any  direct  evi- 
dence from  either  side  in  this  case  as  to  the  whys  and 
wherefores  of  the  change  from  the  1938  basis  to  the 
form  of  contract  in  question  in  this  suit? 

Mr.  Arndt :  I  have  taken  the  deposition  of  every 
officer  of  the  company. 
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The  Court:  What  I  am  trying  to  get  at  is  this. 
Is  there  going  to  be  a  question  of  inference,  or  is 
there  going  to  be  somebody  that  is  going  to  testify  as 
to  what  they  did  it  ^  For  instance,  in  this  deposition 
here,  they  talk  about  a  growers  meeting.  What  I  am 
naturally  interested  in  is  the  motive  behind  the 
change-over.  You  have  taken  these  various  deposi- 
tions, but  I  don't  know  what  is  in  them.  I  have  just 
asked  the  question. 

Mr.  Arndt:  Every  person  has  denied  it  in  con- 
nection with  Crystal. 

The  Court :    Then  why  read  the  depositions  ? 

Mr.  Arndt :  To  show  that.  I  have  taken  the  deposi- 
tion [112]  of  every  officer,  except  the  chairman  of 
the  board,  who  was  in  Europe,  and  I  couldn't  get 
him. 

Mr.  Works :  How  could  you  say  everybody  denied 
knowing  anything  about  it,  when  you  just  read  Mr. 
Zitkowski's  testimony  of  where  they  met  with  the 
growers  and  discussed  the  whole  thing  with  them  f 

Mr.  Arndt :  I  assumed  the  court  was  referring  to 
any  further  testimony  than  that. 

The  Court:  One  of  the  things  I  am  interested  in 
is  when  you  changed  your  form  of  contract,  your 
method  of  figuring  prices,  there  must  have  been  a 
reason  for  it,  some  economic  reason  I  assiune.  Is 
there  any  direct  evidence  as  to  why  the  change  was 
made  in  the  method  of  doing  business  ? 

Mr.  Arndt:  Mr.  Wilds,  in  his  deposition,  gives 
one  explanation. 

The  Court:    Of  course,  I  don't  know  what  these 
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depositions  have  in  them,  but  I  have  another  ques- 
tion to  ask.  You  talk  about  the  pulp  and  molasses 
as  not  being  included  in  the  receipts  at  Clarksburg. 
Did  the  growers  receive  that  under  the  1938  contract? 

Mr.  Works:    No. 

Mr.  Arndt:    No,  Your  Honor. 

The  Court :  Then  it  wasn't  customary  to  take  that 
into  consideration,  was  it? 

Mr.  Works :  The  American  Crystal  has  never  paid 
o:ff  on  [113]  that  basis.  I  suppose  that  is  taken  into 
consideration  in  making  up  the  sugar  content.  It 
may  be  that  they  get  a  higher  percentage  because  of 
that. 

Mr.  Arndt :  As  a  matter  of  fact,  I  think  they  get 
a  lower  percentage  than  they  do  at  Oxnard,  where 
they  have  the  Steffens  plant,  which  does  extract  the 
sugar  from  the  molasses.  It  works  just  the  opposite. 
Your  Honor. 

The  Court:  The  point  I  am  making  is,  as  far  as 
the  violation  of  the  Antitrust  Act  is  concerned,  where 
is  that  feature  material?  That  might  be  a  question 
under  your  accounting  angle,  but  there  is  just  one 
change  in  your  contract. 

Mr.  Arndt:    That  is  right. 

The  Court :  And  that  is  the  average,  instead  of  the 
actual  payment.  If  that  plant  never  paid  on  that 
basis,  would  that  be  a  consideration  in  this  suit? 
When  I  say  ''this  suit,"  I  mean  the  antitrust  angle. 

Mr.  Works:  I  don't  think  it  has  anything  to  do 
with  the  antitrust  count.  Your  Honor. 

Mr.  Arndt :    The  evidence  will  show,  your  Honor, 
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that  in  this  section  of  the  Arkansas  Valley  in  Colo- 
rado, there  were  three  sugar  companies,  Holly, 
Spreckels,  and  an  independent.  Holly  and  Spreckels 
bought  on  a  joint  return.  The  independent  paid  on 
50  per  cent  of  sugar,  molasses  and  pulp.  There,  where 
the  independent  was  competing  against  the  combine, 
it  paid  on  that  basis.  [114] 

The  Court :    I  know,  but  that  is  Colorado. 

Mr.  Arndt:  That  is  the  only  place  we  have  the 
combine  operating  against  an  independent. 

The  Court :  The  point  I  am  making  is  this.  When 
you  come  down  to  it,  the  damages  of  the  plaintiff,  if 
any,  must  be  based  upon  what  he  would  have  received, 
or  they  would  have  received,  had  there  not  been  this 
agreement. 

Mr.  Arndt :    Yes,  your  Honor. 

The  Court :  I  think  in  the  statement  in  court  be- 
fore, it  was  stated  the  Clarksburg  plant  was  virtually 
the  only  desirable  outlet  for  the  plaintiffs. 

Mr.  Arndt :  Clarksburg  or  Oxnard,  because  prob- 
ably half  our  stuff  went  to  Oxnard,  as  it  was. 

Mr.  Works :  You  must  include  Union,  which  was 
not  in  this. 

Mr.  Arndt :  Union  was  in  the  Southern  California 
combine.  Union  only  took  Salinas  during  these  years. 
Union  was  part  of  the  Southern  California  combine. 
Union  had  the  joint  return  in  Southern  California 
with  the  others. 

The  Court :  Well,  if  they  shipped  to  Oxnard,  that 
was  at  additional  cost. 
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Mr.  Arndt :  But  Crystal  did  ship  into  Oxnard,  and 
Crystal  did  pay  the  additional  cost. 

Mr.  Works :  We  stood  the  freight  of  all  these  Ox- 
nard shipments.  It  didn't  cost  them  anything.  [115] 

The  Court :  What  I  am  getting  at  is  this :  From  an 
economical  point  of  view,  Clarksburg  was  the  most 
economical  outlet,  was  it  not? 

Mr.  Arndt :    That  depends. 

The  Court :    That  is  in  dispute,  is  it  ? 

Mr.  Arndt :    Yes. 

The  Court :  All  right.  We  will  take  five  minutes  re- 
cess. 

(Recess.) 

Mr.  Works:  I  don't  think  we  answered  one  ques- 
tion which  your  Honor  asked  before  the  adjourn- 
ment. That  is  the  reason  as  to  why  these  things  were 
done.  We  shall  have  evidence  along  that  line,  your 
Honor. 

Mr.  Arndt :  We  intend  to  argue  from  certain  evi- 
dence as  to  what  the  reason  was,  too,  your  Honor. 

The  Court:  I  realize  that,  but  I  was  trying  to 
ascertain  whether  there  was  any  direct  testimony,  or 
whether  we  would  have  to  rely  on  inferences  drawn 
from  certain  facts. 

Mr.  Arndt:  In  the  same  manner,  I  wish  to  read 
portions  of  the  deposition  of  Lester  J.  Holmes.  Item 
1  commences  on  page  2  of  his  deposition. 

^'Q.    What  is  your  name,  please? 
**A.    Lester  J.  Holmes. 
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*'Q.  What  is  your  connection  with  the  American 
Crystal  Sugar  Company?  [116] 

"A.     Manager  of  the  Clarksburg  factory. 

"Q.  How  long  have  you  been  manager  of  the 
Clarksburg  factory  ? 

*'A.  Since  it  was  built.  I  started  in  the  course  of 
construction  by  Amalgamated  Sugar  Company  in 
1934.  However,  the  American  Crystal  didn't  take  it 
over  until  '36. 

**Q.  Was  the  American  Crystal  Company  operat- 
ing in  California  at  the  same  time  the  Amalgamated 
was  operating,  or  did  it  succeed  to  or  acquire  Amal- 
gamated ? 

"A.  Well,  it  was  operating  in  Oxnard,  but  ac- 
quired the  Clarksburg  plant  in  an  interchange  with 
Amalgamated  in  1936. 

''Q.  Then  when  Crystal  took  over  the  Clarksburg 
plant,  you  then  became  connected  for  the  first  time 
with  Crystal? 

"A.     Directly,  yes. 

* '  Q.  Was  Amalgamated  a  subsidiary  of  Crystal  or 
a  separately-owned  company,  as  far  as  you  know  ? 

'^A.  Well,  not  exactly  a  subsidiary.  They  had 
pooled  their  interests  in  earlier  years,  and  then  sub- 
sequently withdrew,  each  taking  back  their  separate 
interests. 

"Q.  Now,  in  this  case,  certain  interrogatories 
have  been  answered  on  behalf  of  the  defendant  here- 
in, and  in  connection  with  these  interrogatories  cer- 
tain intercompany  correspondence  has  been  fur- 
nished. Now,  I  want  to  show  you  a  [117]  copy  of  a 
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letter  which  appears  on  page  24  of  the  answers  to  the 
interrogatory  and  purports  to  be  a  copy  of  a  letter 
from  Lester  J.  Holmes  to  Denver  office,  attention  of 
H.  E.  Zitkowski,  and  ask  you  to  read  that. 

''Now,  have  you  read  that  letter? 

''A.     Yes. 

' '  Q.  I  call  your  attention  to  this  portion  of  the  let- 
ter in  the  second  paragraph,  in  which  there  is  refer- 
ence to  a  freight  absorption.  What  is  a  freight  ab- 
sorption ? 

'*A.  This  is  a  freight  absorption  referred  to  in 
which  sugar  is  moved  from  the  factory  to  the  point 
of  destination.  That  is  strictly  on  sugar." 

No.  2  starts  on  page  4. 

''Q.     Explain  how  this  freight  absorption  arose. 

''A.  Well,  let  me  put  it  this  way,  first,  that  I  do 
not  handle  any  of  the  sales  end  of  it,  so  I  am  not  en- 
tirely competent  to  discuss  that,  only  having  just  gen- 
eral knowledge  of  the  plan.  [118] 

''Q.  Then  when  you  received  this  letter  of  Sep- 
tember 12, 1938,  that  referred  to  a  freight  absorption, 
did  you  have  any  idea  what  it  meant  ? 

' '  A     Oh,  yes.  I  am  not  trying  to  hedge  the  question. 

' '  Q.  What  did  it  mean  to  you  when  you  received 
the  letter? 

''A.  It  means  that  where  sugar  is  sold  at  any  dis- 
tance from  the  factory,  there  is  a  freight  absorption 
into  other  territories  in  which  the  final  net  to  the 
grower  is  arrived  at  under  the  provisions  of  the  con- 
tract. If  the  sugar  is  sold  locally  there  is  more  return 
to  the  grower.  If  sugar  has  to  be  transported  to  the 


404       American  Crystal  Sugar  Company  vs. 

(Deposition  of  Lester  J.  Holmes.) 

far  east  there  is  a  deduction  for  freight,  which  is 

taken  into  account. 

"Q.  Who  handled  the  sales  of  sugar  from  the 
Clarksburg  factory  during  1939,  '40  and  '41  ? 

"A.  I  believe  we  had  our  own  company  office  set 
up  in  San  Francisco  in  those  years,  although  I  would 
have  to  check  that. 

"Q.     Who  was  in  charge  of  that  office  ? 

''A.     Mr.  Hardy. 

' '  Q.     What  was  his  first  name  ? 

''A.    M.  C.  Hardy. 

*'Q.  What  was  his  title  or  office  with  the  com- 
pany? [119] 

"A.     Sales  manager,  western  division. 

* '  Q.  Is  he  connected  with  the  company  at  the  pres- 
ent time?  "A.     Yes. 

* '  Q.     Where  is  he  located  ? 

' '  A.  San  Francisco.  May  I  correct  that  name  ?  His 
name  is  M.  W.  Hardy,  not  M.  C. 

'^Q.  Then  he  is  the  man  who  had  charge  of  sales 
during  those  particular  years,  is  that  correct? 

*'A.     To  the  best  of  my  knowledge. 

'*Q.  Now,  where  this  letter  goes  on  to  state  that 
the  grower  stood  50  per  cent  of  the  freight  absorption, 
just  in  what  manner  did  the  grower  stand  50  per  cent 
of  any  freight  absorption  ? 

' '  A.  At  a  certain  point  in  the  contract  the  assump- 
tion is  that  the  proceeds  of  the  sale  of  sugar  are  theo- 
retically arrived  at  by  a  50-50  basis.  Therefore  any 
charges  that  would  arrive  from  the  sale  of  sugar  at  a 
far  destination  would  be  used  in  determining  the  net 
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return  to  the  grower. 

''Q.  Now,  what  do  you  mean  when  you  say  a  cer- 
tain point  in  the  contract  ? 

''A.  I  believe  that  it  was  around  three  and  a  half 
cents  per  hundred  net.  I  would  have  to  refer  to  the 
contract  definitely  to  prove  that.  [120] 

*'Q.  Now,  was  any  sugar  that  was  manufactured 
from  sugar  beets  at  the  Clarksburg  factory  shipped 
to  Southern  California  for  sale? 

**A.  I  would  have  no  record — no  knowledge  of 
that. 

'*Q.  That  is  something  that  this  gentleman  from 
San  Francisco  would  know  about. 

'*A.     That  is  right. 

' '  Q.  Then  when  you  wrote  to  the  Denver  office  and 
made  reference  to  freight  absorption,  you  merely  had 
a  general  knowledge  that  in  certain  instance  there 
was  an  absorption  of  freight,  and  in  certain  instances 
there  was  not  an  absorption  of  freight,  is  that  cor- 
rect? '*A.     That  is  right,  yes. 

''Q.  When  you  wrote  this  letter  you  assumed  that 
where  there  was  a  freight  absorption  the  grower  stood 
approximately  50  per  cent  of  the  freight  and  the  com- 
pany stood  approximately  50  per  cent  of  it,  is  that 
correct?  ''A.     That  is  correct." 

Now  question  or  item  No.  3  on  page  7 : 
**Q.     Now,  you  refer  to  this  50  per  cent  as  being 
at  approximately  3.5  in  the  contract.  Now,  when  the 
return  was  above  or  below  3.5  how  much  off  the  50 
per  cent  situation  was  it  ? 


406       American  Crystal  Sugar  Company  vs. 

(Deposition  of  Lester  J.  Holmes.) 

''A.  I  don't  recall  the  percentage  at  all.  I  [121] 
would  have  to  do  some  figuring  on  that. 

*'Q.  Did  it  vary  as  much  as  25  or  30  per  cent  from 
the  50  per  cent*? 

'*  A.  Oh,  no.  It  may  be  49  per  cent,  it  may  be  51,  it 
may  be  52.  In  some  cases  it  got  down,  I  think,  to  48. 

''Q.  But  for  practical  purposes  when  you  dis- 
cussed these  contracts  during  1939,  '40  and  '41  with 
the  growers,  you  discussed  it  on  the  basis  that  ap- 
proximately 50  per  cent  of  the  net  return  from  sugar 
sales  went  to  the  grower,  and  approximately  50  per 
cent  went  to  the  refiner,  regardless  of  what  the  par- 
ticular percentage  was,  whether  it  was  3.5  or  some 
other  return,  is  that  correct "? 

*'A.  I  think  we  could  say  that  is  approximately 
correct. 

*'Q.  Now,  isn't  it  a  fact  that  these  contracts  that 
were  used  in  1939, 1940  and  1941  were  often  referred 
to  by  you  as  50-50  contracts  ? 

**A.    Yes,  I  probably  did. 

''Q.  Weren't  they  often  referred  to  by  the  grow- 
ers as  50-50  contracts  ? 

*'A.  On  the  sale — on  the  net  returns  from  sugar, 
yes. 

''Q.  Now,  in  this  same  letter  there  is  a  refer- 
ence [122]  to  competition  with  cane.  Now  does  that 
cane  refer  to  sugar  produced  from  sugar  cane  ? 

**A.     Yes. 

' '  Q.  Now,  in  1939, 1940  and  1941,  did  Crystal  pro- 
duce any  sugar  in  California  from  sugar  cane  ? 

''A.     No. 

^'Q.     DidSpreckels? 
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^*A.  They  own  the  Sea  Island  plant,  which  is  a 
part  of  the  Spreckels  Sugar  Company. 

^'Q.    Did  Holly? 

''A.     Not  to  my  knowledge." 

Now,  item  4  starts  on  page  10 : 

'*Q.  Did  you  have  anything  to  do  with  the  dis- 
cussions among  any  of  the  officers  of  Crystal  in 
which  the  decision  was  reached  to  use  this  method 
of  pooling  net  returns  during  the  years  1939,  1940 
and  1941? 

*  'A.  May  I  ask  that  again  ?  Did  I  have  any  part  in 
the  decision  ? 

''Q.    Yes. 

*'A.     I  would  answer  that 1  would  say  I  had 

no  definite  part  in  the  decision,  although  I  was  con- 
sulted and  my  advice  given  to  Mr.  Zitkowski. 

''Q.     When  were  you  consulted  ? 

**  A.  Well,  I  presume  that  was  when  we  first  [123] 
started  to  bring  the  matter  up.  I  have  no  definite  rec- 
ollection as  to  dates  or  anything. 

''Q.  Now,  as  manager  of  the  Clarksburg  plant 
just  what  were  your  duties  during  1939  and  1940  and 
1941? 

''A.  My  duties  were  to  make  the  ordinary  con- 
tacts, handle  the  company  business  and  generally  all 
the  agricultural  contacts  that  were  made  in  that  line 
of  business,  but  I  did  not  have  anything  to  do  directly 
with  the  operating  of  the  sales  division. 

"Q.  All  the  contacts  then  with  the  growers  were 
handled  by  you,  is  that  correct  ? 
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'*A.     That  is  right. 

*'Q.  All  questions  of  sign-up  of  growers  or  things 
of  that  sort  were  handled  by  you  ? 

^'A.     That  is  right." 

Now,  item  5  starts  on  page  13 : 

' '  Q.  Now,  I  call  your  attention  to  line  30,  page  26, 
and  line  1  on  page  27  of  these  answers  to  the  interro- 
gatories, which  is  a  part  of  the  same  letter.  This  par- 
ticular portion  reads : 

'  In  other  words,  we  should  proceed  on  the  assump- 
tion that  we  will  not  take  other  companies'  growers.' 

''Q.  Did  you  ever  receive  any  instructions  from 
Mr.  Zitkowski  or  Mr.  Wilds  or  anyone  else  con- 
nected [124]  with  Crystal  to  the  contrary  of  this  par- 
ticular statement  that  I  have  quoted  ? 

''Mr.  Works:  What  page  and  line  is  that? 

Mr.  Arndt :    Page  26,  line  30. 

*'Mr.  Works:  The  question  was,  did  you  ever  re- 
ceive any  instructions  to  the. contrary  of  that  state- 
ment, if  you  know  ? 

''The  Witness:    I  don't  recall  of  any. 

"Mr.  Arndt:  Q.  You  mean  by  that,  you  don't  re- 
call whether  you  did  or  not  or  that  you  don't  recall 
that  you  did  receive  any  such  statements  ? 

"A.  I  don't  recall  that  I  did  receive  any  such 
statements. 

' '  Q.  The  best  of  your  recollection  is  that  you  re- 
ceived no  instructions  to  the  contrary,  is  that  correct  ? 

"A.     That  is  right." 

Then  item  6  starts  on  page  14 : 

"Q.     Now  on  page  34  there  is  a  copy  of  a  letter 
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from  you  to  Mr.  Zitkowski,  dated  October  12,  1939, 

and  commencing  at  paragraph  23  it  states : 

*In  paragraph  5  there  is  a  growing  demand  that 
the  companies  pay  on  their  individual  sales  net  rather 
than  on  the  net  of  all  factories. ' 

''Now,  is  it  true  that  prior  to  October  12,  [125] 
1939,  there  was  a  growing  demand  among  the  beet 
growers  with  whom  Crystal  dealt  in  Northern  Cali- 
fornia that  the  companies  pay  on  the  individual  sales 
net  rather  than  on  the  net  of  all  factories  ? 

''A.    Yes. 

''Q.     Now,  on  page  45  of  these  interrogatories 

on  page  44  of  these  interrogatories  starts  a  letter 
from  Mr.  ZitkoWvski  to  you,  dated  October  20,  1939, 
and  on  page  45,  beginning  at  line  26,  the  following 
sentence : 

'There  is  also  a  limit  to  the  tonnage  we  can  transfer 
to  Oxnard  and  under  conditions  existing  this  year 
we  have  exceeded  that  limit  of  the  tonnage  that  can, 
without  cost  to  the  company,  be  transferred. ' 

"Who  determined  whether  the  sugar  beets  grown 
in  Northern  California  and  contracted  to  Clarksburg 
should  be  refined  at  Clarksburg  or  refined  at  Oxnard  ? 

"A.  That  was  determined  through  consultation 
with  the  Denver  office  and  the  Oxnard  manager,  Mr. 
Rooney. 

"Q.  Now,  explain  what  is  meant  by  the  words 
*  there  is  also  a  limit  to  the  tonnage  we  can  transfer  to 
Oxnard.'  What  was  that  limit  in  1939,  '40  and  '41? 

"A.  It  would  be  the  operating  efficiency  of  the  Ox- 
nard mill.  In  other  words  if  the  Oxnard  mill  was  not 
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running  to  capacity  it  cost  a  certain  amount  per  [126] 
day  to  operate  and  we  could  ship  a  tonnage  of  beets 
down  there,  assuming  that  the  overhead  would  pay 
part  of  the  freight  cost,  and  that  is  the  limiting  fac- 
tor. When  you  get  above  that  point,  why,  then,  you 
begin  to  run  into  another  expense. 

"Q.  During  1939,  '40  and  '41  which  beets  came 
to  maturity,  ready  for  harvesting  first,  those  grown 
in  Northern  California  or  those  grown  in  Southern 
California  ? 

"A.  Ordinarily,  Southern  California-San  Joa- 
quin Valley  comes  in  first. 

"Q.     Now,  when  you  say  'San  Joaquin  Valley'  do 
you  include  San  Joaquin  County  where  the  Mande- 
ville  and  Zuckerman  and  Evans  beets  were  raised  1 
A.     No,  I  do  not. 
•Q.     What  do  you  include? 

A.     I  would  say  that  we  roughly  consider  the 
Bakersfield  area,  Wasco,  and  that  area  in  there. 

''Q.  Then  what  would  come  in  next?  Which  sec- 
tion of  the  state  ? 

''A.  Speaking  of  the  state,  we  would,  in  the  Sac- 
ramento area  come  in,  generally,  about  30  days  later 
than  the  Oxnard  area. 

''Q.  Now,  the  Southern  California  coastal  area, 
what  did  that  include?  What  portion  of  the  [127] 
state  ? 

''A.  I  am  not  entirely  familiar  with  that,  but  I 
would  say  as  far  as  Santa  Maria. 

''Q.  Now  then  did  the  Oxnard  factory  commence 
its  refining  operations  before  or  after  or  at  the  same 
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time  as  the  Clarksburg  factory  during  1939, 1940  and 

1941? 

''A.  I  couldn't  answer  as  to  the  start  without  re- 
ferring to  some  facts  about  it,  but  I  will  say  we  were 
operating  during  September  and  October  at  the  same 
time. 

' '  Q.  Now,  is  it  true  that  there  was  a  more  or  less 
fixed  overhead  of  charges  at  the  Oxnard  plant  and  at 
the  Clarksburg  plant  so  that  the  greater  tonnage  of 
beets  that  were  handled  at  either  place  meant  a  less 
overhead  cost  per  unit  of  beets  ? 

**A.     That  is  right. 

^'Q.  Then  the  purpose  of  sending  beets  from  San 
Joaquin  County,  for  example,  to  Oxnard  was  to  re- 
duce the  unit  overhead  at  Oxnard,  is  that  correct  ? 

^*A.     Not  entirely. 

**Q.  All  right.  What  other  purpose  was  there, 
then? 

*  *  A.  If  we  had  more  beets  than  we  could  efficiently 
handle  at  the  Clarksburg  plant  in  order  to  get  them 
out  in  the  proper  season  in  order  to  expedite  harvest- 
ing, we  sent  the  beets  to  Oxnard  rather  than  to  de- 
lay [128]  harvest  in  the  island. 

'^Q.  Now,  in  connection  with  the  Mandeville  and 
Zuckerman  beets,  the  answers  to  the  interrogatories 
specify  a  particular  amount  of  tons  that  were  shipped 
each  year  to  the  Oxnard  plant,  but  insofar  as  the 
Evans  beets  are  concerned,  the  interrogatories  merely 
state  the  Evans'  beets  were  mingled  with  other  beets 
and  it  is  impossible  to  tell  what  particular  tonnage  of 
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the  Evans'  beets  went  to  Oxnard.  Now,  will  you  ex- 
plain how  that  difference  happened  ? 

**A.  The  Mandeville  beets  were  the  only  beets 
grown  on  Mandeville  that  year.  That  is,  in  other 
words,  we  had  the  entire  contract  on  Mandeville  Is- 
land. On  American  Island  where  the  Evans  beets  were 
grown  these  were  several  other  growers,  all  deliver- 
ing beets  at  the  same  time  and  loading  onto  the  same 
barge,  so  it  was  impossible,  after  we  had  received 
them,  to  follow  that  particular  bunch  of  beets 
through,  and  we  have  no  records  as  of  this  date  as  to 
whether  all  of  those  beets  came  to  Clarksburg  or 
whether  the  barges  were  delivered  to  Stockton  and 
then  shipped  to  Oxnard. 

**Q.  Now,  when  the  Zuckerman  beets  were  sent 
to  Oxnard  were  they  loaded  at  Mandeville  on  barges 
and  the  barges  then  taken  to  Stockton  where  they 
were  trans-shipped  to  freight  cars?  [129] 

"A.     Freight  cars to  gondola  or  sugar  beet 

racks,  whichever  was  furnished. 

"Q.  When  I  speak  about  freight  cars,  I  am  not 
referring  to  a  particular  type  of  car. 

''A.    Yes,  I  see. 

*'Q.  I  am  merely  referring  to  the  particular  type 
of  transportation. 

'^A.    By  rail.  They  were  shipped  by  rail. 

'*Q.  By  rail,  yes.  Were  the  growers  informed  at 
any  time  as  to  whether  their  beets  were  to  go  to 
Clarksburg  or  to  Oxnard  during  those  particular 
years?  ''A.    No." 
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No.  7  is  on  page  24 : 

''Q.  Now,  referring  to  a  letter  that  commences 
on  page  49,  which  is  a  copy  of  a  letter  from  Mr. 
Holmes  to  Mr.  Zitkowski,  the  first  paragraph  refers 
to  a  meeting  between  Frank  and  yourself.  Now,  who 
was  Frank  ? 

"A.  Frank  Cleveland,  agricultural  superinten- 
dent. 

**Q.  It  refers  to  a  meeting  held  'last  night.'  Was 
a  meeting  held  on  October  30,  1939,  between  Frank 
and  yourself  with  a  growers'  committee  of  the  Cen- 
tral California  Beet  Growers  Association? 

''A.     I  presume  that  is  right,  held  October  30th. 

"Q.  Now  in  your  letter  you  state,  commencing 
with  [130]  line  15: 

"  'The  first  objection  was  that  the  agreement  pro- 
viding for  net  selling  price  based  upon  the  average  of 
the  three  companies  is  entirely  wrong  in  principle 
and  this  should  be  stricken  out." 

''Was  that  there  stated  by  the  growers'  committee 
at  that  meeting  ? 

' '  A.     Presumably  so. 

"Mr.  Works:  Mr.  Arndt,  at  this  time  may  I  ad- 
vise the  witness  that  he  may  refresh  his  recollection 
with  reference  to  these  letters  % 

"Mr.  Arndt:    Oh,  yes. 

' '  Mr.  Works :    You  have  that  right. 

' ' Mr.  Arndt :    Well,  I  assumed  that  he  had  them. 

"Mr.  Works:    Instead  of  presuming,  you  may  re- 


414       American  Crystal  Sugar  Company  vs. 

(Deposition  of  Lester  J.  Holmes.) 

fresh  your  recollection  according  to  the  letter  as  to 

whether  it  did  or  did  not  happen. 

''The  Witness :  Oh,  well,  it  specifically  is  stated  in 
here  that  they  were  opposed  to  the  joint  net. 

''Mr.  Arndt :  Q.  Now,  in  line  24  of  the  same  page 
49,  it  says : 

'As  far  as  I  can  ascertain  this  feeling  is  general.' 

"With  your  memory  refreshed  by  that,  is  it  true 
that  as  far  as  you  could  ascertain  on  October  31st, 
1939,  [131]  there  was  a  general  feeling  among  the 
growers  that  the  agreement  providing  for  net  selling 
price  based  upon  the  average  of  the  three  companies 
was  wrong  in  principle  and  should  be  stricken  out  ? 

"A.    Yes. 

"Q.  Now,  I  next  call  your  attention  to  lines  27  to 
29  of  the  same  page : 

"  'However,  they  were  rather  outspoken  in  their 
condemnation  of  the  policy  with  other  companies.' 

"Did  that  also  refer  to  this  same  provision  of  net 
selling  price  based  upon  the  average  of  the  three  com- 
panies f  "A.    Yes. 

' '  Q.  Now,  on  page  52  commences  a  letter  dated  No- 
vember 6,  1939,  from  Zitkowski  to  yourself.  Would 
you  look  over  that  copy  of  that  letter,  please,  with 
particular  reference  to  the  second  paragraph  ? 

"A.    Yes. 

"Q.  Now,  I  call  your  attention  to  the  following: 
"  'The  principal  objection  there  is  to  attain,  as  far 
as  this  is  possible,  a  higher  average  net  receipt  for 
sugar  by  avoiding  as  much  as  possible  cut-throat  com- 
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petition,  cross-haul  of  sugar  and  other  similar  prac- 
tices. ' 

"What  cut-throat  competition  did  you  know  of 
at  [132]  that  time? 

''A.  As  I  stated  before,  I  have  no  dealings  with 
the  sugar  sales  department. 

'*Q.  So  then  that  meant  nothing  to  you  at  all,  is 
that  right  ? 

''A.     That  is  right. 

''Q.  Now,  where  it  said  'cross-haul  of  sugar',  did 
that  mean  anything  to  you  ? 

*' A.     Only  in  general  terms. 

''Q.  Then  when  it  said  'other  similar  practices' 
did  that  mean  anything  to  you  ? 

"A.    No. 

"Q.  Now,  referring  to  the  first  sentence  of  that 
same  paragraph  where  it  says: 

"  'Concerning  the  first  objection  which  refers  to  an 
average  net  selling  price  for  the  sugar  produced  in 
Southern  California,  I  think  you,  yourself,  under- 
stand the  principles  behind  this  very  thoroughly.' 

"Now,  had  you  ever  discussed  with  Mr.  Zitkowski 
or  Mr.  Wilds  the  principle  behind  this  average  net 
selling  price ?  "A.     Yes. 

"Q.     When? 

"A.    What  was  that? 

"Q.     When  had  you  discussed  it?  [133] 

"A.  When  we  first  talked  about  putting  the  plan 
into  operation. 

"Q.     When  was  that? 

"A.     I  believe  it  was  in  1938. ' ' 
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The  next  is  on  page  30,  line  16 : 

"  Q.  I  see.  Now,  on  page  59  is  a  letter  from  Holmes 
to  Zitkowski  and  I  call  your  attention  to  the  last 
paragraph  on  page  59,  which  states : 

'*  'I  believe  there  are  two  things  to  which  the 
growers  chiefly  object.  The  first  is  the  net  sales  price 
based  on  the  average  of  these  three  companies,  and 
the  other  is  the  deduction  of  one-half  per  cent  for 
each  five  cents  below  $3.25.  They  feel  that  the  50-50 
contract  should  be  carried  in  the  lower  bracket. ' 

*'Now,  where  reference  is  there  made  to  the  50-50 
contract  does  that  refer  to  the  standard,  printed  con- 
tract of  Crystal  of  the  same  type  as  Mandeville  and 
Zuckerman  had  ? 

''A.     That  is  right,  the  same  contract. 

"Q.  Now,  with  your  memory  refreshed  by  that 
letter,  is  it  true  that  on  September  27, 1940,  the  grow- 
ers in  Northern  California  were  objecting  to  a  net 
sales  price  based  on  the  average  of  the  three  com- 
panies? *'A.     Yes.  [134] 

''Q.  Now,  continuing  to  read  from  this  same  let- 
ter, line  29,  page  60 : 

**  'As  far  as  I  can  find  out,  there  was  no  demand 
for  50  per  cent  of  the  pulp  and  molasses,  although  at 
"Woodland  I  noticed  in  the  paper  they  demand  50  per 
cent  of  the  sugar  on  a  92  per  cent  extraction,  and  also 
50  per  cent  of  the  pulp  and  molasses.' 

''Now,  was  any  molasses  made  from  the  sugar  beets 
at  the  Clarksburg  factory  during  '39,  '40,  and  '41  ? 

''Oh,  yes. 

"Q.     Was  that  sold  by  the  company? 
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'^A.     Yes. 

^'Q.  Was  any  of  the  pulp  from  which  the  sugar 
was  extracted  sold  by  the  company  ? 

'^A.     Yes. 

"Q.  Now  then  as  I  understand  the  50-50  contract 
in  use  during  1939,  '40  and  '41,  in  arriving  at  the  par- 
ticular figures  that  were  used  on  a  50  per  cent  basis, 
all  that  was  taken  was  50  per  cent  of  the  net  return  of 
sugar  and  nothing  was  allowed  the  grower  in  the  price 
for  any  return  from  molasses  or  pulp,  is  that  correct  ? 

^^A.     That  is  correct." 

The  next  is  on  page  35,  line  10 : 

''Q.  Well,  was  there  any  competition  between 
[135]  Oxnard  plant  of  Crystal  and  Clarksburg  plant 
of  Crystal  for  growers  ? 

*'A.    No." 

Then  on  page  36  line  3 : 

*'Q.  Who  had  charge  of  the  growers  sign-up  at 
Clarksburg  during  1939,  '40  and  '41? 

*'A.     I  was  not  responsible  for  it. 

**Q.  So  whatever  was  done  was  done  under  your 
general  supervision  or  by  you? 

*'A.     That  is  right." 

Item  11  starts  at  line  13  on  page  36 : 

*'Q.  Were  the  shipments  that  were  made  to 
Clarksburg  all  made  by  water  transportation  ? 

* '  A.  Oh,  no.  The  biggest  percentage  of  them  comes 
in  by  truck. 

*  *  Q.    Were  any  of  them  sent  in  by  freight  ? 
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^'A.     No. 

''Q.  Now,  insofar  as  the  Mandeville  Islands  were 
consigned,  did  those  all  come  in  by  water  transporta- 
tion? 

''A.  Those  that  came  in  to  Clarksburg  came  by 
water. 

''Q.  Now,  were  there  any  beets  grown  in  San 
Joaquin  County  that  did  not  come  by  water  during 
those  years ?  "A.     No. 

**Q.  Now,  the  cost  of  shipping  to  Clarksburg 
was  [136]  paid  by  whom? 

*  *  A.     The  company  paid  that. 

**Q.  The  cost  of  freight  to  Oxnard  of  the  north- 
ern California  beets  was  paid  by  whom  ? 

'*A.     The  company. 

**Q.  Now,  in  connection  with  these  freight  and 
water  hauling  charges,  were  any  of  those  charged  by 
the  company  to  the  grower  ? 

**A.    None  whatever. 

**Q.  In  determining  the  net  return,  were  any  of 
these  freight  or  hauling  charges  included  ? 

''A.     No. 

'*Q.  Now,  in  connection  with  the  sale  of  the  sugar 
itself,  was  the  freight  involved  in  the  sugar  sales,  if 
any,  deducted  from  the  gross  return  in  determining 
the  net  return  of  the  sugar  sales  ? 

''A.     Yes." 

That  completes  the  Holmes  deposition. 

The  next  deposition  is  the  Hardy  deposition,  My- 
ron W.  Hardy.  I  start  at  page  4  line  8 : 
**Q.     What  is  your  name  ? 
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'^A.     Hardy. 

*^Q.    Your  first  name,  please? 

*'A.     Myron  W. 

''Q.     Where  do  you  reside?  [137] 

''A.     Orinda,  California. 

''Q.  Where  is  that  with  reference  to  San  Fran- 
cisco ? 

**A.     Well,  it  is 1  will  say  it  is  about  15  miles 

northwest  or  northeast. 

' '  Q.     In  Marin  County  ? 

**  A.     Contra  Costa  County. 

^'Q.     What  is  your  occupation,  Mr.  Hardy? 

**A.     Western  salesmanager. 

''Q.     For  whom? 

*'A.     American  Crystal  Sugar  Company. 

**Q.  How  long  have  you  been  western  salesman- 
ager? 

"A.     Since  1937  or  1938, 1  am  not  sure. 

*'Q.  During  that  period  of  time  have  your  head- 
quarters been  located  in  San  Francisco  ? 

''A.  Part  of  the  time  and  part  of  the  time  in  Los 
Angeles. 

''Q.     When  was  it  in  Los  Angeles  ? 

''A.     1939  through  1941  and  the  spring  of  1942. 

^'Q.  Then  prior  to  1939  and  subsequent  to  the 
spring  of  1942  your  headquarters  have  been  in  San 
Francisco  ? 

*'A.     That  is  right. 

'^Q.  Now,  you  spoke  about  the  western  territory. 
What  does  that  include  ? 

A.     That  includes  the  State  of  California,  Ari- 
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zona,  Oregon,  Washington,  Montana,  Idaho  and  Ne- 
vada. [138] 

*'Q.  Now,  does  American  Crystal  have  any  other 
sales  territory  other  than  the  western  territory*? 

**A.     Yes.  We  have  the  eastern  sales  territory. 

*'Q.     What  does  that  include? 

"A.  Wherever  they  might  offer  sugar  in  the  east- 
ern territory.  Generally  speaking  it  would  be  Chicago 
and  west  of  the  Rocky  Mountains. 

''  Q.  Now,  during  the  period  of  time  that  you  were 
sales  manager  of  the  western  division  was  there  also 
a  salesmanager  of  the  eastern  division  ? 

*'A.    Yes. 

^'Q.  Was  there  a  salesmanager  over  the  two  di- 
visions? ''A.     No. 

^'Q.  Was  there  a  sales  head  over  the  two  divi- 
sions ? 

"A.     The  president  of  the  company. 

''Q.  Then  you  reported  directly  to  the  president 
of  the  company,  is  that  correct  ? 

' '  A.     That  is  correct. 

''Q.  During  this  period  of  time  that  you  were 
head  of  the  western  sales  was  there  a  general  manager 
of  the  company  ? 

''A.    Yes. 

' '  Q.    Was  that  Mr.  Zitkowski  ?  ' '  A.    Yes. 

^'Q.  Did  you  at  any  time  take  instructions  from 
or  [139]  report  to  him  in  connection  with  your  du- 
ties? "A.    No. 

''Q.  And  you  reported  directly  to  the  president, 
is  that  correct  ? 

* '  A.    Up  to  the  last  year. 
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' '  Q.     That  is,  up  to  1948,  Ls  that  it  ? 

''A.     Yes. 

"Q.     TVhat  time  in  1948? 

"A.  WeU,  I  couldn't  tell  you  exactly.  I  am  guess- 
ing at  1948. 

' '  Q.     Well,  could  it  have  been  1947  ? 

"A.  Probably  could.  I  don't  recall.  I  know  it  was 
in  the  last  year  or  two  years  that  they  had  a  general 
salesmanager. 

•^Q.     Did  they  have  one  in  1939  ?  ''A.     No. 

••Q.     1940?  ''A.     Xo. 

"Q.     1941?  "A.     Xo. 

••Q.     1942?  '^A.     Xo. 

' '  Q.  X"ow,  in  connection  with  your  duties  as  west- 
em  salesmanager  did  you  handle  the  sale  of  sugar? 

^^A.     Yes.  [140] 

•■Q.  Did  you  handle  the  sale  of  anything  else  ex- 
cept sugar  ?  "A.     Yes. 

''Q.     TThat? 

"A.     Dried  beet  pulp  and  molasses. 

••Q.  Was  there  anything  else  besides  dried  beet 
pulp,  molasses  and  sugar  that  you  handled  ? 

''A.     No." 

Now,  So.  2  stai-ted  on  page  10  at  line  10 : 

"  Q.  During  the  years  that  you  were  salesmanager 
Crystal  manufactured  beets  into  sugar  at  t^vo  fac- 
tories in  California,  isn't  that  correct? 

•'A.     That  is  right. 

''Q.  Now,  where  else  did  they  manufacture  sugar 
in  your  territory  ? 

"A.     Montana. 
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' '  Q.     Where  in  Montana  ? 

'^A.     Missoula,  Montana. 

'*Q.  Who  gave  the  instructions  for  the  shipping 
of  sugar  from  Missoula,  from  Oxnard  and  from 
Clarksburg  ? 

'  *  A.     Shipping  where "? 

''Q.     Anywhere  from  there? 

'^  A.  Well,  if  it  was  in  the  Pacific  Coast  territory  I 
gave  the  instructions  for  the  shipment." 

Now,  No.  3  starts  at  page  17,  line  9 :  [141] 

''Q.  When  sales  were  made  in  the  eastern  terri- 
tory which  were  filled  by  California  produced  sugar, 
were  those  sales  made  by  you  or  under  your  direction 
or  were  they  made  by  someone  else  in  the  company  ? 

"A.     Made  by  someone  else  in  the  company. 

*'Q.  Who  determined  whether  or  not  California 
sugar  would  be  shipped  to  fill  an  eastern  order  ? 

*'A.     That  would  be  the  management  in  Denver. 

**Q.  Were  you  consulted  in  connection  with  sales 
of  California  sugar  in  the  eastern  market  ? 

''A.     No. 

^'Q.     How  were  you  informed  about  such  sales? 

**A.  From  the  factory  shipping  records,  daily  re- 
ports. 

'^Q.  Well,  then,  is  it  correct  to  state  that  the  first 
time  you  knew  that  any  California  sugar  had  been 
sold  in  the  eastern  territory  was  when  you  received  a 
copy  from  the  factory  of  the  shipping  report,  is  that 
correct  ? 

"A.     That  is  correct." 
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The  next  starts  on  page  25  at  line  16 : 

*'Q.  Were  you  ever  present  at  a  discussion  at 
which  Mr.  Zitkowski  was  present,  or  any  other  officer 
of  American  Crystal,  in  which  the  subject  under 
[142]  discussion  was  whether  or  not  the  price  to  be 
paid  the  growers  should  be  based  upon  the  average 
net  return  of  the  sales  of  all  the  factories  in  northern 
California  rather  than  the  average  net  return  of  the 
particular  factory  to  whom  the  growers'  beets  were 
sent  for  manufacturing  into  sugar  ? 

'^A.    No. 

' '  Q.  Were  you  ever  present  at  any  discussion  with 
anyone  connected  with  Holly  Sugar  or  Spreckels 
Sugar  on  that  subject? 

'^A.     No." 

The  next  starts  at  page  32. 

Mr.  Works:  Do  you  mind,  in  order  to  save  time 
reading  line  3  to  11  on  page  26  so  we  won't  spoil  the 
continuity  ? 

Mr.  Arndt :  That  is  part  of  your  case  but  I  have  no 
objection  to  doing  it: 

"Q.  Did  you  at  any  time  know  that  commencing 
with  the  crop  year  1939  and  continuing  through  1939, 
1940  and  1941  the  contract  generally  used  by  Crystal 
in  that  portion  of  California  which  shipped  beets  to 
its  Clarksburg  factory  paid  for  the  beets  upon  a  for- 
mula in  which  one  of  the  variables  was  the  average 
net  return  from  the  sale  of  sugar  of  all  of  the  fac- 
tories in  California  north  of  the  36th  parallel? 

''A.     No."  [143] 
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It  that  the  part  you  wanted  ? 

Mr.  Works :  Yes,  thank  you. 

Mr.  Arndt :  Now,  on  page  32,  commencing  at  line 
17: 

*'Q.  Did  you  ever  take  any  recommendations, 
either  orally  or  in  writing,  to  the  Denver  office  or  any- 
one connected  with  the  American  Crystal  on  the  sub- 
ject of  cross-haul  of  sugar  or  avoiding  cross-haul  of 
sugar  ? 

''A.     No." 

The  Court :    Mr.  Arndt,  how  is  this  pertinent  ? 

Mr.  Arndt :    I  will  explain  it  to  your  Honor, 

The  Court :  I  can't  see  where  it  has  anything  to  do 
with  this  lawsuit. 

Mr.  Arndt :  Our  position  is  this,  your  Honor,  that 
the  purpose  of  having  the  joint  arrangement  was  part 
of  a  plan  which  developed  as  follows : 

During  the  year  1938  Crystal  sales  of  sugar  were 
mainly  in  the  western  parts  of  the  United  States  and 
as  a  result  they  had  a  very  small  charge  for  freight. 

The  other  companies  sold  a  lot  of  their  sugar  else- 
where and  had  a  very  high  charge  for  freight.  As  a 
result  Crystal  had  a  much  better  net  return  for  the 
growers  than  the  other  companies  so  the  other  com- 
panies said  to  Crystal : 

*^  You  have  got  to  stop  this.  We  can't  compete  with 
you  if  this  continues.  What  we  have  got  to  do  is  to 
work  this  along  so  we  all  pay  the  same  and  that  you 
have  got  to  start  [144]  shipping  your  sugar  east  so 
your  freight  will  go  up  and  you  will  have  the  same 
kind  of  freight  that  we  do." 
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That  was  all  that  I  intended  showing  by  this  depo- 
sition. That  is  all  this  deposition  will  show,  that  all 
shipments  of  sugar  which  were  made  outside  of  the 
western  territory  was  made  upon  orders  from  the 
president.  He  is  the  man  who  handled  it. 

The  Court:  May  I  ask  this  question?  Is  it  your 
contention  that  the  efficiency  or  the  net  returns  to  the 
growers  were  reduced  by  anything  else  other  than  the 
difference  in  freight  ? 

Mr.  Arndt:  That  item  is  the  largest  item  of  ex- 
pense and  of  the  deductions  that  we  can  distinctly 
prove  from  the  figures.  In  other  words,  here  we  have 
the  situation  of 

The  Court :  I  understand  that.  Just  wait  a  minute. 
You  answered  one  question  and  yet  you  haven't  an- 
swered it  to  my  satisfaction.  You  answer  it  like  a 
lawyer  generally  answers  a  question  and  I  am  prob- 
ably asking  questions  like  a  judge  usually  asks  them, 
but  what  I  am  trying  to  get  at  is  whether  there  is  any 
other  item  in  their  operation,  anything  else  in  their 
operation  other  than  the  freight  item  that  affects  the 
grower.  You  can  answer  that  yes  or  no. 

Mr.  Arndt :    Yes. 

The  Court :  All  right,  what  are  they  ?  What  are  the 
other  items'?  I  am  trying  to  get  them  fixed  in  my 
mind.  [145] 

Mr.  Works :  We  can  give  you  a  break-down  of  that 
at  any  time. 

The  Court :  I  want  to  find  out  what  the  items  are. 
You  say  the  operations  were  not  as  efficient  as  they 
should  be.  That  is  a  general  term  to  me. 
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Mr.  Arndt :  This  is  the  one  item  that  we  can  spe- 
cifically point  to  in  dollars  and  cents  and  specifically 
show  this  particular  freight  item  as  showing  either 
absolutely  in  efficiency  during  that  period  or  an  abso- 
lute agreement  to  make  them  all  equal one  or  the 

other. 

The  Court :    Let  us  take  the  item  of  freight. 

Mr.  Arndt :    Yes. 

The  Court :  What  else  did  it  result  in  as  far  as  the 
operation  of  this  plant  is  concerned?  You  don't  claim 
the  operators  of  the  plant  were  careless  in  its  opera- 
tion? 

Mr.  Arndt :  The  operation  of  the  plant  has  nothing 
to  do  with  it.  [146] 

The  Court :    The  inefficiency  is  in  the 

Mr.  Arndt :  The  storage  and  the  method  of  selling. 
Storage,  and  there  is  freight  and  there  is  the  sales 
expense.  Those  are  the  items  that  go  into  it  and  the 
largest  of  all,  the  largest  by  far  is  this  item  of  freight. 

The  Court :    You  say  storage. 

Mr.  Arndt :    Yes,  storage. 

The  Court :    Where  would  that  enter  into  it  ? 

Mr.  Arndt:  In  other  words,  if  they  carry  over 
from  one  year  to  the  other,  thousands  of  tons  of 
sugar,  that  bears  a  storage  charge.  That  storage 
charge  is  charged  to  the  growers  of  one  particular 
crop  year  who  get  no  benefit  at  all  from  any  increase 
in  price  resulting  from  holding  that  sugar  over  into 
the  next  crop  year. 

The  Court :  Is  there  any  item  outside  of  the  freight 
that  when  you  come  to  break  it  down  and  divide  it  up 
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and  spread  it  over  all  their  operations  that  justifies 

the  time  it  takes  to  establish  that  item  ? 

Mr.  Arndt :  I  am  not  going  to  attempt  to  establish 
them,  your  Honor.  I  am  going  to  leave  them  entirely 
to  inference.  I  am  establishing  the  freight  situation 
very  definitely,  but  I  am  not  spending  any  amount  of 
time  on  the  other  items  specifically. 

The  Court :    You  may  proceed. 

Mr.  Arndt :    Item  6  is  on  page  33,  line  3 :  [147] 

^'Q.  Would  you  ever  make  a  written  report  or 
write  a  letter  or  send  a  telegram  or  make  any  writ- 
ten document  with  reference  to  competition  or  cross- 
haul  of  sugar  ? 

^'A.  No,  as  far  as  cross-haul  is  concerned,  the  sub- 
ject has  never  come  up  in  my  time. 

* '  Q.     How  about  competition  *? 

' '  A .     Competition  ?  Probably  so. 

' '  Q.     What  form  did  that  take  ? 

' '  A.     I  wouldn  't  without 1  wouldn  't  know  from 

memory.  It  might  have  been  in  letter  form.  It  might 
have  been  in  telegram,  it  might  have  been  telephone. 

''Q.  Is  it  your  recollection  that  there  were  any 
such  documents  % 

**A.  No,  I  couldn't  recall  any  particular  docu- 
ment. 

''Q.  Well,  I  didn't  ask  you  to  recall  a  particular 
document.  I  just  asked  you  whether  you  recall  that 
there  ever  was  any  such  document  ? 

'^A.     No,  no. 

"Q.     Then  your  answer  is  that  it  is  to  the  best  of 
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your  recollection  theer  was  never  any  such  docu- 
ment? 

"A.     There  may  have  been. 

''Q.     Oh,  I  see. 

''A.     I  don't  know. 

"Q.  Well,  let  me  get  you  clear.  In  other  words, 
you  are  now  stating-  that  you  do  not  remember  any 
particular  [148]  document,  you  do  not  remember 
whether  there  was  any  such  document,  but  you  will 
not  state  that  there  wasn't,  because  there  might  have 
been?  ^'A.     There  might  have  been. 

''Q.  Now,  is  that  a  correct  resume  of  your  posi- 
tion? ''A.     That  is  right. 

**Q.  Okay.  Now,  you  have  made  reference  to  the 
sale  of  beet  pulp.  Did  you  receive  instructions  from 
Denver  as  to  such  sales  ? 

"A.     As  far  as  price  was  concerned,  yes. 

"Q.  Did  you  have  anything  to  do  with  the  in- 
structions regarding  the  shipment  of  beet  pulp  from 
Clarksburg  to  Oxnard  ? 

"A.  There  never  was  any  beet  pulp  shipped  from 
Clarksburg  to  Oxnard. 

"Q.  Did  you  have  anything  to  do  with  any  in- 
structions regarding  the  shipment  of  molasses  from 
Clarksburg  to  Oxnard  ? 

^'A.     No. 

"Q.     Who  handled  that? 

' '  A.     The  operating  department. 

"Q.  Did  you  have  anything  to  do  with  the  sale  of 
molasses?  ''A.    Yes. 
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''A.  When  you  speak  about  the  operating  depart- 
ment, [149]  what  department  do  you  mean  by  that  ? 

"A.     The  department  headed  by  Zitkowski. 

''Q.  So  that  department  then  determined  what 
molasses  would  be  shipped  from  Clarksburg  to  Ox- 
nard,  and  what  molasses  would  be  sold,  is  that  cor- 
rect? 

''A.  No,  they  determined  the  amount  that  would 
be  shipped  to  Oxnard  for  processing. 

"Q.  Who  determined  the  amount  that  would  be 
sold? 

"A.  That  would  be  the  balance,  the  difference  be- 
tween the  production  and  what  was  shipped  to  Ox- 
nard. 

''Q.  Then  as  I  understand  it  you  had  nothing 
whatsoever  to  do  with  that  portion  of  the  molasses 
that  was  shipped  from  Clarksburg  to  Oxnard  ? 

''A.     Nothing  whatever, 

"Q.  And  you  do  not  know  whether  Oxnard  was 
charged  and  Clarksburg  was  credited  with  any  par- 
ticular amount  as  to  that  ?  ' '  A.    No. 

"Q.  That  was  a  matter  that  was  handled  by  Mr. 
Zitkowski 's  department,  is  that  correct? 

' '  A.     That  is  correct. ' ' 

The  next  is  on  page  37,  line  10 : 

"Q.  But,  in  any  event,  during  the  years  1937, 
1938,  1939,  1940  and  1941  Crystal  did  have  either  a 
list  or  a  selling  price?  [150] 

"A.    Undoubtedly. 

'*Q.  And  was  that  issued  by  your  office  or  by 
Denver  or  by  somebody  else  ? 
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''A.     By  the  Denver  office. 

**Q.  Insofar  as  these  lists  were  concerned,  when 
they  were  received  by  your  San  Francisco  office, 
what  happened  to  them  ? 

*^A.  They  were  kept  in  the  current  file  until — 
not  more  than  a  year.  There  may  be  numerous 
changes  during  a  year  and  it  would  be  quite  a  bulky 
affair. 

''Q.  What  happened  to  them  at  the  end  of  the 
year?  ''A.    No. 

^'Q.    Pardon?  "A.     No,  I  don't. 

^'Q.     I  said  what  happened. 

''A.     What  happened  to  them? 

''Q.     Yes. 

''A.  They  were  destroyed,  as  far  as  we  were  con- 
cerned out  here. 

'^Q.  Then,  as  I  understand  it,  during  these  par- 
ticular years,  1937,  1938,  1939,  1940  and  1941  the 
Denver  office  from  time  to  time  issued  the  list  prices 
at  which  you  were  to  sell,  is  that  correct  ? 

^'A.    Yes. 

'^Q.  Now,  was  that  a  maximum  or  a  minimiun 
price  or  a  [151]  flat  price  you  were  to  sell  at? 

'^A.  Oh,  that  was  a  list  price.  The  selling  price 
might  be  entirely  different. 

^'Q.  Who  gave  you  instructions  as  to  changing 
the  list  price  to  a  selling  price  ? 

^'A.  That  was — the  instructions  would  come  from 
Denver. 

*'Q.  Did  you  have  any  discretion  yourself  on  that 
subject?  ''A.    Discretion? 
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"Q.     Discretion.  "A.     No. 

"Q.  So  that  any  change  from  the  list  price  came 
only  upon  specific  instructions  from  Denver. 

'*A.     That  is  correct. 

"Q.  And  those  specific  instructions,  I  under- 
stand, came  from  Mr.  Wilds,  the  president? 

^'A.     Mr.  Wilds  in  those  years. 

"Q.     Pardon? 

"A.     Mr.  Wilds  during  those  years. 

"Q.  Now,  referring  to  these  documents  which 
you  say  are  destroyed,  did  they  show  the  price  for 
San  Francisco  or  did  they  show  a  price  for  other  lo- 
cations other  than  San  Francisco  ? 

''A.  Your  price  is  the  same — that  is  for  the — 
your  [152]  list  price  is  the  same  for  the  entire  Pacific 
Coast  territory.  It  would  cover  all  the  Pacific  Coast. 
What  we  term  Pacific  Coast  would  include  the  North- 
west and  Arizona. 

''Q.  Did  you  ever  sell  sugar  in  Spokane  for  the 
same  price  as  you  sold  sugar  on  the  same  day  in  San 
Francisco?  "A.     No. 

''  Q.  Then  explain  what  you  meant  by  saying  you 
had  a  list  price  which  was  the  same  for  the  entire  Pa- 
cific Coast. 

"A.  That  was  your  list.  Under  your  basing  point 
system  or  pricing,  in  preparing  your  list  price  you 
show  only  the  price  at  the  nearest  seaboard  refinery. 

''Q.  And  then  the  nearest  seaboard  refinery  dur- 
ing those  years  was  San  Francisco,  is  that  correct? 

''A.    Yes. 
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^'Q.  And  you  so  showed,  then,  on  your  list  price 
the  San  Francisco  price? 

' '  The  Witness :    That  is  right. ' ' 

The  next  is  on  page  40  at  line  15 : 

'^Q.  Now,  you  have  referred  to  the  basing  point 
or  base  point  price  system.  Will  you  explain  what 
you  meant  by  that  expression  when  you  used  it? 

''A.  That  is  the  price  that  the  cane  people  estab- 
lish at  the  refinery  at  seaboard,  which  price  is  arrived 
at  by  determining  their  delivered  price  on  raw  sugar 
from  Cuba  or  wherever  it  might  be,  the  point  of 
origin,  and  their  cost  of  [153]  refining  and  they  ar- 
rive at  that  base  price  at  that  point. 

'*Q.  And  then  insofar  as  the  United  States  was 
concerned  were  there  three  such  base  points.  New 
York,  New  Orleans,  and  San  Francisco? 

'*A.    Yes,  in  addition  to  some  more. 

^'Q.     What  others  were  there? 

*'A.  Definitely  I  couldn't  say,  but  I  believe  there 
was  more  on  the  eastern  seaboard  than  you  mention. 

'*Q.  Well  then,  when  sugar  was  shipped  from 
California  to  the  eastern  seaboard  was  the  sale  based 
upon  the  eastern  seaboard  base  price  or  upon  the 
San  Francisco  base  price  ? 

'^A.  I  don't  believe  any  sugar  was  shipped  from 
California  to  the  eastern  seaboard  in  that  period  of 
time. 

''Q.  Was  any  sugar  shipped  from  California  to 
the  midwest  during  that  period  of  time  ? 

''A.    I  don't  know. 

*'Q.    Well,  now,  you  spoke  about  some  sugar  be- 
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ing  shipped  from  California  into  the  eastern  terri- 
tory. What  part  of  the  eastern  territory  were  you 
referring  to  ? 

'^A.  That  would  be  the  territory  of  Chicago  west 
to  the  Rocky  Mountains.  [154] 

' '  Q.  Well,  then,  when  sugar  was  shipped  into  that 
territory  was  the  price  based  upon  whichever  had 
the  smaller  freight  haul  from  destination  to  the  east- 
ern seaboard  or  the  western  seaboard  ? 

"A.  I  don't  know,  because  the  pricing  of  sugar 
delivered  in  that  territory  was  handled  by  someone 
else. 

**Q.     That  was  handled  by  whom? 

^'A.     The  Denver  office,  as  far  as  I  know. 

'  ^  Q.  So  that  when  sales  were  made  in  the  eastern 
territory  you  had  nothing  to  do  with  the  price  what- 
soever? "A.     No. 

''Q.  Now,  you  have  informed  us  that  the  price 
was  fixed  by  Denver  insofar  as  sales  in  the  western 
territory  was  concerned ;  that  is  correct,  is  it  not  ? 

^'A.    Yes. 

''Q.  And  you  also  have  informed  us  that  Denver 
issued  a  list  price  which  used  San  Francisco  as  the 
basing  point  ? 

"A.     For  this  territory,  yes. 

"Q.  Did  you  ever  have  any  general  instructions 
as  to  what  you  were  to  add  to  or  subtract  from  this 
San  Francisco  base  point  on  sales  made  outside  of 
San  Francisco? 

**A.    Yes,  if  you  used  the  base  pointing  system 
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you  would  naturally  use  the  freight  applied  from 

San  Francisco  to  the  point  of  destination. 

''Q.  Now,  isn't  it  a  fact  that  in  the  absence  of 
specific  [155]  instructions  to  the  contrary  that  is  the 
method  you  used  in  your  sales  during  those  periods 
of  time  ? 

''A.     That  would  be  an  ideal  situation. 

"Q.  Isn't  that  true  as  to  what  happened,  in  the 
absence  of  instructions  to  the  contrary? 

"A.     That  is  right. 

''Mr.  Whyte:  I  want  to  be  sure  that  the  witness 
understands  your  question.  Actually  did  the  price  of 
sugar  at  the  point  of  sale  in  all  cases  equal  the  base 
price  at  San  Francisco  plus  the  freight  to  any  des- 
tination ? 

' '  The  Witness :    No. 

"Mr.  Arndt:  He  has  already  testified  that  it 
didn't. 

"The  Witness:    No. 

"Mr.  Arndt:  The  question  I  asked  him  was:  In 
the  absence  of  specific  instructions  to  the  contrary 
they  applied  the  base  ]3oint  system;  that  in  various 
cases  he  had  specific  instructions  to  the  contrary,  and 
when  he  had  specific  instructions  to  the  contrary  then 
he  did  not  apply  that  system. 

' '  The  Witness :  I  understand  the  question  to  mean 
that  we  had  a  formula  for  selling  at  various  desti- 
nations that  we  could  use  if  there  was — the  price  at 
that  destination  was  not  less  than  the  base  price  plus 
the  freight. 

"Mr.  Arndt:    That  is  right. 
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''Mr.  Whyte :  I  am  just  as  anxious  to  understand 
this  as  you  are.  [156] 

"Mr.  Arndt:  Q.  And  those  were  your  general  in- 
structions? ''A.     Yes. 

''Q.  And  then  when  you  found  out  that  due  to 
competition  you  could  not  get  that  price,  then  if  you 
wanted  to  make  the  sale,  you  got  in  touch  with  Denver 
and  got  authority?  ''A.     That's  correct. 

''Q.  And  I  think  you  also  testified  that  in  so  far 
as  you  remember  that  authority  was  usually  given  by 
telephone  ? 

''A.  Usually,  yes.  In  cases  of  that  kind  there  is 
an  element  of  time  enters  into  it.  You  have  to  use 
the  telephone." 

The  next  is  at  page  47,  beginning  at  line  23.  This 
is  still  Myron  W.  Hardy. 

"Q.  Now,  I  want  to  be  sure  I  understand  one 
other  matter.  Did  you  ever  receive  any  instructions 
authorizing  you  to  sell  a  given  amount  of  sugar  in  a 
given  year  w^ithin  your  territory,  or  did  you  have  to 
get  approval  of  every  sale  that  was  made  from  Den- 
ver? 

''A.  Well,  I  could  answer  that  in  this  way:  That 
I  made  up  sales  estimates,  which  I  submitted  for  a 
full  crop  year  to  Denver  for  their  approval,  and  if 
they  wanted  to  change  it  they  had  the  privilege  of 
doing  so. 

*'Q.     How  of  ten  was  that  done  ? 

"A.    I  do  it  every  month.  [157] 

"Q.     What  are  these  documents  called? 

"A.     Estimated  sales. 
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"Q.  Would  Denver  either  specifically  approve  it, 
or  did  they  tacitly  approve  it  by  not  objecting  to  it, 
or  would  they  object!  What  was  the  mechanism! 

''A.  For  instance,  we  were  going  to  sell,  we  will 
say,  one  million  bags  of  sugar  in  a  period  of  a  crop 
year  from  both  Oxnard  and  Clarksburg  in  California 
and  the  Pacific  Northwest.  They  may  say:  No,  you 
are  not  going  to  sell  all  of  that.  We  are  going  to  take 
some  of  that,  probably  into  Arizona.  We  might  take 
some  into  Nebraska,  so  we  will  cut  your  estimate 
down  by  the  amount  that  they  desired  to. 

"  Q.  The  figure  to  which  they  cut  it  down,  you  had 
authority  to  sell  that  amount  anywhere  in  your  terri- 
tory? 

"A.  Yes,  not  all  at  once.  I  have  the  authority  to 
sell,  I  will  sell,  in  an  orderly  manner  over  a  period 
of  months,  so  much  each  month. 

'  ^  Q.     I  thought  you  filed  it  for  each  month. 

^'A.  I  do.  I  file  it  for  each  month  showing  the 
estimate  sales  for  this — we  will  say  for  the  month  of 
August 

''Q.     Yes. 

''A.  then  the  estimated  sales  from  Septem- 
ber through  July  next  year. 

' '  Q.  In  other  words,  then,  you  do  show  all  of  that 
on  the  same  report?  [158]  ^'A.    Yes. 

'*Q.  And  then  if  no  objection  was  raised,  then 
that  was  your  authority  to  sell  that  amount  of  sugar 
in  the  orderly  manner?  "A.     Yes. 

"Q.  And  if  you  could  sell  it  at  the  base  point  sys- 
tem plus  freight,  you  needed  no  further  authority. 
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' '  A.  If  I  could  get  more  than  that  for  it,  why,  that 
was  fine  with  them. 

'^Q.  But  if  you  wanted  to  sell  under  it  you  had 
to  get  specific  authority?  "A.     That  is  right." 

That  completes  the  testimony  of  that  deposition. 

The  Court:  Now,  I  am  going  to  ask  you,  after 
reading  that,  what  have  you  established  by  it,  in  your 
opinion  ? 

Mr.  Arndt :  I  have  established  by  that  that  Denver 
handled  all  sales  made  of  Clarksburg  or  Oxnard 
sugar  outside  of  the  western  area,  and  that  when 
sales  were  made  from  this  area  that  were  for  delivery 
to  these  places  where  the  freight  was  expensive,  it  was 
done  upon  orders  from  Denver.  We  tie  that  in  with 
the  figures  that  we  will  produce  showing  what  hap- 
pened as  soon  as  this  went  into  effect,  this  conspiracy 
went  into  effect;  that  during  the  years  1938,  1939 
and  1940,  Crystal's  own  individual  cost  of  freight 
jumped  a  way  up,  and  as  soon  as  the  conspiracy  was 
over,  it  jumped  down  again,  [159]  not  only  in  dollars 
and  cents  but  in  percentages. 

The  Court:  You  read  an  awful  lot  of  deposition 
to  establish  that  one  item  you  are  driving  at,  Mr. 
Arndt.  I  don't  know  whether  I  can  hold  out  or  not.  I 
think  you  are  reading  a  lot  there  that  doesn't  tend  to 
establish  anything  one  way  or  the  other.  You  say  you 
established  there  that  the  sales  outside  of  this  par- 
ticular area  were  controlled  by  Denver. 

Mr.  Arndt :  No,  that  any  sugar  sold  for  delivery 
outside  of  this  area,  from  this  area,  was  controlled  by 
Denver,  and  that  sales  were  made  on  the  San  Fran- 
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Cisco  base  point,  which  meant  that  as  you  went  fur- 
ther from  San  Francisco,  there  was  more  and  more 
freight,  you  paid  more  and  more  freight. 

The  Court :  I  am  getting  what  you  are  driving  at, 
but  we  have  to  take  such  a  long  trip  to  get  there. 

Mr.  Arndt:  I  know  we  do,  your  Honor.  That  is 
one  of  the  unfortunate  things  when  we  are  dealing 
with  a  situation  where  no  one  knows  anything  they 
did  and  everybody  denies  having  any  knowledge  of 
what  happened  or  why  it  was  done.  We  have  this 
letter,  in  which  they  say 

The  Court:  But  you  read  a  lot  of  questions  and 
answers  which  you  introduce  without  reading  all  of 
the  depositions,  and  I  am  sure  that  if  you  went  over 
it  again,  you  would  eliminate  half  the  questions  that 
you  did  read. 

Mr.  Arndt:  That  is  possible.  I  don't  know  when 
your  Honor  wants  to  stop.  [160] 

The  Court :  I  think  I  am  going  to  quit  now.  How 
many  more  depositions  have  you  ? 

Mr.  Arndt:  The  rest  of  the  depositions  are  very 
brief.  There  are  six  depositions,  but  altogether  they 
will  not  take  as  much  time  as  the  Zitkowski  deposi- 
tion took,  because  for  the  most  part  they  said  they 
did  not  know  anything  about  it. 

The  Court:  Why  don't  you  get  down  to  that  and 
read  that  and  have  it  over  with  ?  I  have  to  finish  this 
case  this  week,  gentlemen,  as  far  as  the  taking  of  evi- 
dence and  the  reading  into  the  record  is  concerned, 
because  I  have  other  commitments.  The  only  reason 
you  got  all  this  week  is  the  fact  that  a  case  for  Thurs- 
day and  Friday  blew  up,  as  we  say  here. 
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Mr.  Arndt :    I  will  do  my  best,  your  Honor. 

The  Court :  I  think  there  should  be  some  shorter 
method  to  get  that,  because  I  am  going  to  have  to  do 
so  much  reading  when  it  is  all  in,  anyhow.  I  don't 
know  whether  the  defendant  intends  to  introduce  the 
balance  of  the  depositions  or  not. 

Mr.  Works :  Well,  your  Honor,  I  heard  your  re- 
mark earlier.  It  seems  to  me  most  of  this  material 
clutters  up  the  record,  but  if  your  Honor  would  like 
to  have  them  all 

The  Court :    No.  I  am  not  asking  for  them. 

Mr.  Arndt :  I  think  I  will  save  considerable  time 
by  [161]  picking  out  extracts,  rather  than  reading 
them  all  in. 

Mr.  Works :  That  is  the  theory  on  which  I  have 
been  operating. 

The  Court :  You  intend  to  go  through  the  deposi- 
tions again  and  read  parts  of  them  ? 

Mr.  Works :    We  have  taken  no  depositions. 

The  Court :    I  mean  parts  of  the  same  ones. 

Mr.  Works :    I  don't  think  so. 

The  Court :  The  only  thing  is,  I  have  been  listen- 
ing here  all  afternoon.  I  have  tried  to  be  patient 
about  it.  Somebody  my  impatience  becomes  apparent. 
But  in  listening  to  the  questions  and  answers,  you 
still  haven't  got  down  to  the  meat.  In  other  words,  we 
spent  quite  a  bit  of  time  on  this  last  deposition,  and  I 
think  that  with  a  half  dozen  questions  you  could  have 
stipulated  to  what  he  testified  to.  As  to  the  others,  I 
don't  know,  but  I  think  you  could  stipulate  on  the 
testimony. 

I  think  perhaps  I  will  ask  counsel  what  he  expects 
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to  prove  by  that  deposition  to  see  whether  we  can 
stipulate. 

Mr.  Arndt :  I  have  furnished  them  with  a  list,  so 
I  am  not  taking  them  by  surprise. 

Mr.  Works:  No,  I  don't  say  we  are  taken  by  sur- 
prise. 

The  Court :  I  am  not  saying  you  are,  either.  I  pre- 
sume you  wouldn't  dispute  this  man  testified  he  had 
his  orders  from  Denver  and  he  was  working  under 
them.  [162] 

Mr.  Works:  There  is  no  mystery  about  it.  Mr. 
Arndt  was  very  diligent  in  asking  for  stipulations 
and  we  would  have  stipulated  to  these  things,  as  well 
as  a  lot  of  other  things  we  agreed  to. 

The  Court:  Well,  we  will  take  an  adjournment 
until  Thursday  morning  at  10:00  o'clock. 

(Thereupon,  an  adjournment  was  taken  until 
10:00  o'clock  a.  m.,  Thursday,  February  23,  1950.) 

Los  Angeles,  California, 
Thursday,  February  23,  1950, 10  A.M. 

Mr.  Arndt:  If  the  court  please,  at  our  last  ses- 
sion a  question  came  up  regarding  the  method  of 
handling  the  particular  interrogatories  and  answers 
the  plaintiff  desires  to  use.  At  that  time  the  under- 
standing and  order  was  that  I  would  have  them 
copied  and  then  present  them. 

Since  that  time,  I  feel  that  we  would  have  a  more 
uniform  method  if  the  reporter  did  that,  and  I  have 
collected  together  all  of  the  interrogatories  followed 
by  the  respective  answers  cut  out  directly  from  the 
interrogatories  and  from  the  answers,  and  I  would 
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like  to  have  the  order  changed  so  that  the  reporter 
can  have  them  copied,  so  we  will  have  a  uniform  situ- 
ation instead  of  having  something  that  my  office 
would  prepare  which  might  not  at  all  agree  with  the 
way  the  reporter  is  doing  it. 

The  Court :    Whichever  is  satisfactory  to  counsel. 

Mr.  Works :    That  is  quite  all  right,  counsel. 

The  Court:  It  is  very  difficult,  and  I  think  you 
gentlemen  appreciate  it  more  when  you  come  to  read 
it  that  when  you  are  working  with  a  transcript  and 
working  with  interrogatories  and  in  another  docu- 
ment find  the  answers,  and  you  have  to  check  back 
and  forth,  it  makes  it  a  very  difficult  task. 

Mr.  Works:  It  is  much  better  this  way,  I 
think. [165] 

Mr.  Arndt:  So  I  will  present  them,  then,  to  the 
reporter. 

The  Court :  That  will  be  substituted  for  the  ques- 
tions and  answers  that  you  offered  the  other  day 

not  as  a  substitute,  but  as  an  addition  to  and  explana- 
tory of  the  particular  interrogatories  that  you  put  in 
the  other  day. 

Mr.  Arndt :    That  is  correct,  your  Honor. 

The  Court:  You  don't  expect  the  reporter  to  get 
that  out  for  you  today,  do  you  ? 

Mr.  Arndt :  No,  your  Honor,  because  Mr.  Works 
and  I  are  going  to  have  some  additional  stipulations, 
which  probably  won't  be  ready  until  next  week  or 
the  week  after,  because  be  is  getting  certain  data  that 
I  am  stipulating  to,  and  I  am  getting  certain  data 
that  he  is  stipulating  to,  so  in  view  of  the  fact  we  are 
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going  to  have  briefs,  we  won't  delay  anything  by  that 
method. 

I  next  offer,  if  the  court  please,  certain  portions 
of  the  deposition  of  Edgar  E.  Merrill.  The  first  ap- 
pears at  page  2  of  the  deposition. 

"Q.     What  is  your  name,  please? 

''A.     Edgar  E.  Merrill. 

"Q.     Where  do  you  reside? 

*'A.     In  Denver,  Colorado. 

"Q.  What  is  your  connection  with  American 
Crystal  Sugar  Company?  [166] 

''A.     At  present  I  am  the  auditor." 

The  next  is  starting  toward  the  bottom  of  page  3. 
'^Q.     Are  you  familiar  with  the  various  books  of 
account  and  records   of  American   Crystal   Sugar 
Company?  ''A.     Yes. 

''Q.  Are  they  under  your  general  supervision  at 
the  present  time ?        "A.     That  is  right. 

'^Q.  When  you  answered  you  were  referring  to 
accounting  records?  "A.     That  is  right. 

"Q.  In  front  of  you  is  volume  entitled  'American 
Crystal  Sugar  Company,  Analysis  Ledger  of  Control 
Account,  Fiscal  Year  ending  March  31, 1942'.  Is  that 
a  book  of  original  entry  ? 

"A.  I  would  say  it  is.  It  is  the  ledger  to  which  the 
analysis  by  factories  of  all  journal  entries  is  posted, 
concurrently  with  the  posting  to  the  control  accounts 
in  the  general  ledger. 

"Q.  As  I  understand  the  situation,  there  are  cer- 
tain journal  entries  made,  and  then  these  journal  en- 
tries are  combined  for  each  factory  and  the  combined 
figures,  then,  are,  at  certain  intervals  posted  from  the 
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journal  into  this  ledger?  "A.     That  is  right. 

''Q.  I  notice  this  ledger  is  divided  into  various 
accounts.  [167]  Do  these  accounts  show  for  Oxnard 
and  Clarksburg  the  various  amounts  shown  on  these 
journals  that  you  have  spoken  about? 

"A.     That  is  true,  they  do.  [168] 

"Q.     How  do  the  entries  get  into  the  journal? 

"A.  From  the  various  sources,  such  as  sugar  in- 
voices, sugar  sales  registers;  in  the  case  of  the  ac- 
count you  have  before  you,  the  excise  tax  on  sugar 
sold.  These  journals  charge  this  account  and  credit 
the  liability  account  which  is  set  up  at  the  time  sugar 
is  manufactured. 

'*Q.  When  you  said  'these  journals'  you  were  re- 
ferring to  an  item  under  the  heading  'source,'  is  that 
correct  ? 

"A.     Yes ;  those  are  the  journal  entry  numbers. 

"Q.  Where  'source'  appears,  the  figures  under 
that  are  the  journal  entry  numbers. 

"A.     That  is  right. 

"Q.  Now,  this  first  account,  which  is  worded,  'ex- 
cise tax  on  sugar  sold',  does  that  show  the  excise 
tax  on  sugar  sold  from  Oxnard  and  Clarksburg,  as 
the  case  may  be,  during  the  various  months  that  are 
herein  set  forth?  "A.     Yes. 

"Q.  I  call  your  attention  to  the  fact  that  from 
time  to  time  certain  penciled  notations  appear.  Do 
those  penciled  notations  show  the  addition  of  the  fig- 
ures that  went  before? 

"A.  Yes.  Those  are  the  accumulated  footings 
for  [169]  the  fiscal  year. 
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' '  Q.  So  that  if,  as  of  the  end  of  July,  we  wanted 
to  ascertain  the  totals  for  a  given  account  in  this 
book,  we  would  take  the  penciled  notations  that  fol- 
low the  July  entry  and  precede  the  August  entry. 

''A.     That  is  correct. 

"  Q.  So  that,  for  example,  this  first  account  of  ex- 
cise tax  on  sugar  sold,  where  the  penciled  entry  of 
$175,217.32  appears  under  Oxnard,  that  would  rep- 
resent as  of  the  end  of  July  the  totals  of  excise  tax 
paid  on  sugar  sold  from  Oxnard. 

''A.     For  that  fiscal  year. 

' '  Q.     For  that  fiscal  year  ? 

*'A.     And  to  that  date. 

' '  Q.    And  that  would  apply  through  the  ledger  ? 

''A.     Yes. 

"Q.  Is  this  same  system  carried  on  uniformally 
throughout  this  ledger  ? 

"A.  Yes.  The  footings  accumulate  the  totals  from 
the  beginning  of  the  fiscal  year  to  date,  for  each 
month  throughout  the  year. ' ' 

The  next  is  on  page  19. 

' '  Q.  Now,  this  next  heading  is  called '  Pulp  Sales, ' 
and  the  first  one  is  the  account,  'Wet  Pulp,'  [170] 
and  there  is  no  number,  but  it  says,  'Sales'  and 
this  is  only  for  Clarksburg.  Does  that  represent  the 
sale  of  wet  pulp  from  Clarksburg  during  the  period 
covered  by  this  ledger?  "A.     Yes,  it  does. 

"Q.  Now,  were  these  sales  reflected  in  any  way 
in  the  computation  made  under  the  growers'  con- 
tracts in  the  years  from  1939  to  1942  ? 

A.    I  would  say  no,  with  the  same  qualification  I 


ii 


Mandeville  Island  Farms,  Inc.,  et  al.        445 

(Deposition  of  Edgar  E.  Merrill.) 

made  before,  that  these  details  I  was  not  handling  at 

that  time." 

Mr.  Works:  May  I  request  a  stipulation  at  this 
point  ? 

Mr.  Arndt:    Yes. 

Mr.  Works :  The  same  items  were  not  reflected  in 
the  computation  made  under  the  growers'  contracts 
in  the  years  1937  or  1938  either. 

The  Court :  I  understood  from  a  statement  made 
the  other  day  that  in  the  computation  of  the  contracts 
that  are  not  in  dispute  that  practically  the  same  prac- 
tice was  followed. 

Mr.  Arndt :    That  is  true. 

Mr.  Works :  I  merely  wanted  to  clarify  that  and 
counsel  has  so  stipulated. 

Mr.  Arndt :    I  do  now  at  any  rate. 

''Q.  The  next  general  heading  is  'Pulp  Sales  Ex- 
pense.' It  says  870  to  872,  inclusive.  Now,  referring 
to  [171]  Clarksburg,  does  this  refer  only  to  wet 
pulp  % 

' '  A.  Yes,  it  refers  only  to  the  expense  incurred  in 
the  sale  of  wet  pulp. 

"Q.  Then,  these  show  all  the  expenses  that  were 
incurred  in  that  sale,  is  that  correct  % 

''A.    Yes. 

''Q.  Now,  the  next  account  is  headed  'Molasses 
Sales.'  Does  that  represent  the  sale  of  molasses  from 
Oxnard  and  Clarksburg,  as  shown  for  those  respec- 
tive factories  during  this  particular  year? 

"A.     Yes. 

' '  Q.    Were  these  sales  reflected  in  the  computation 
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made  in  connection  with  the  payments  to  growers 

under  the  1939,  1940  and  1941  contracts  ^^ 

"A.  With  the  same  qualifications  that  I  made  in 
answering  on  wet  pulp  and  dried  pulp,  I  would  say 
they  were  not. ' ' 

Mr.  Works:  May  I  have  the  same  stipulation  as 
to  this  testimony? 

Mr.  Arndt:    Yes. 

The  Court:  I  thought  it  was  stipulated  to  the 
other  day. 

Mr.  Works:    I  didn't  know  how  far  it  went. 

The  Court:  I  understood  quite  clearly  that  the 
principal  change  in  their  method  of  doing  business 
was  the  [172]  increase  in  freight  by  reason  of  these 
contracts.  In  other  words,  the  item  that  you  can  put 
your  finger  on  represents  the  excess  freight  over  the 
previous  contracts  and  subsequent  contracts. 

Mr.  Arndt:  As  to  the  matter  of  expense,  yes. 
There  is  another  matter  we  will  show  and  that  is 
during  these  three  years  the  shipments  from  Clarks- 
burg to  Oxnard  greatly  increased,  but  that  is  not  a 
direct  item  of  expense.  That  is  an  item  on  which  we 
will  make  certain  arguments.  In  other  words,  during 
this  three-year  period  that  affected  the  overhead, 
your  Honor. 

The  Court :  Of  course,  every  time  the  grower  got 
less  money 

Mr.  Arndt :  So  far  as  the  shipments  from  Clarks- 
burg to  Oxnard  were  concerned  that  didn't  work  that 
way.  When  they  shipped  from  Clarksburg  to  Ox- 
nard, and  let  us  say  they  shipped  15  per  cent,  which 
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is  the  actual  figure  for  some  of  these  years,  15  per 
cent  of  the  beets  from  Clarksburg  to  Oxnard,  now 
in  making  the  settlement  to  the  grower  they  made  the 
settlement  to  the  grower  based  on  the  amount  of  beets 
he  produced  and  that  reflected  the  amount  of  sugar 
sold  from  Clarksburg. 

Now,  if  15  per  cent  of  the  beets,  and  presumably 
15  per  cent  of  the  sugar  was  included  in  the  Oxnard 
figures,  the  growers  were  being  charged  with  an  extra 
15  per  cent  of  [173]  overhead  that  they  would  not 
have  been  charged  if  those  beets  had  been  processed 
in  Clarksburg.  And  as  to  those  beets  that  went  to 
Clarksburg  these  growers  had  no  benefit  at  all  but  the 
Crystal  Company  got  the  entire  benefit. 

Mr.  Works :  We  will  show  that  is  absolutely  incor- 
rect. 

The  Court:  Your  point  is  this  and  correct  me  if 
I  misunderstand,  by  the  shipment  of  beets  to  Oxnard 
unless  the  Clarksburg  plant  was  working  at  full  effi- 
ciency their  overhead  would  be  increased  by  reason 
of  not  processing  the  beets  at  that  point. 

Mr.  Arndt :    That  is  right,  their  unit  overhead. 

Mr.  Works:  The  overhead  was  not  charged 
against  the  growers.  We  will  show  that  these  con- 
tracts carry  their  own  method  of  figuring  the  net. 

The  Court:  But  I  am  trying  to  get  Mr.  Arndt 's 
point  of  view. 

Mr.  Arndt :  Now,  for  example,  there  were  certain 
sales  expenses.  Those  sales  expenses  included  the  ex- 
penses of  the  salary  of  this  witness  and  various  other 
expenses,  office  expense  and  so  on. 
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Now,  if  those  expenses  were  charged  only  to  the 
sugar  that  was  produced  from  Clarksburg  and  wasn't 
charged  to  any  sugar  that  was  shipped — any  of  the 
sugar  produced  from  our  beets  that  were  shipped 
south  then  our  unit  overhead  naturally  increased. 

We  will  show  that  during  the  three  years  the 
amount  of  sugar  practically  doubled  that  was  shipped 
from — pardon  me,  the  amount  of  beets  and  as  soon 
as  it  was  over,  as  soon  as  the  conspiracy  was  over  it 
dropped  again. 

The  Court:  I  presume  your  point  is  only  well 
taken  if  it  is  true  that  the  overhead  was  charged  to 
the  growers — ^that  is  the  general  overhead  was 
charged  as  an  item  of  expense  to  the  growers.  Also  if 
that  practice  reduced  the  efficiency  of  the  plant  and 
it  was  not  running  at  a  reasonable  capacity.  If  that 
were  true  there  would  be  something  to  your  point. 
That  is  your  theory,  is  it  not?  I  don't  know  whether 
I  have  stated  it  clearly. 

Mr.  Arndt:  Yes,  your  Honor,  and  the  fact  that 
every  pound  of  beets  that  was  shipped  to  Oxnard  and 
the  sales  thereof  included  in  the  Oxnard  sales  and 
not  in  our  sales  gave  us  a  different  fraction  to  work 
with,  and  when  it  amounts  to  15  per  cent  it  would 
make  a  substantial  difference  in  the  amount  of 
money  we  would  have  received.  [175] 

The  Court :  Well,  that  also  goes  to  the  question  of 
whether  or  not  there  was  a  surplus  of  beets  in  Clarks- 
burg and  whether  they  were  in  a  position  to  handle 
all  the  beets  that  were  produced  there,  doesn't  it  ? 

Mr.  Arndt :    That  is  correct. 
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Mr.  Works :  And,  your  Honor,  there  is  also  this 
element.  Those  beets  were  bought  and  paid  for  f .o.b. 
Clarksburg.  After  they  were  bought,  they  were  ours. 

Mr.  Arndt:    Well,  now 

Mr.  Works :  That  question  is  implicit  in  the  whole 
situation. 

Mr.  Arndt:  Since  counsel  makes  that  statement, 
suppose  they  had  shipped  every  beet  except  100 
pounds  to  Oxnard  ? 

The  Court :    I  get  your  point. 

Mr.  Arndt:  According  to  him,  they  could  have 
done  it  and  we  would  have  got  nothing.  All  the  over- 
head would  have  been  charged  against  the  100 
pounds,  and  yet  Mr.  Works  says  that  is  perfectly  all 
right,  that  they  are  their  beets. 

Mr.  Works :  Even  a  hundred  pounds  would  have 
set  a  measure  whereby  he  would  have  been  paid  for 
his  whole  beet  crop.  Obviously,  the  situation  he  sug- 
gests is  ridiculous,  but  he  would  have  been  paid  for 
his  entire  crop,  no  matter  where  we  shipped  it. 

Mr.  Arndt:  And  against  it  would  have  been 
charged  the  San  Francisco  sales  office  and  all  [176] 
that. 

The  Court:  Let's  proceed,  gentlemen.  I  follow 
you,  I  think. 

Mr.  Works:  As  to  that  question,  I  would  like  a 
stiy>ulation  from  you,  Mr.  Arndt,  that  beets  were 
shipped  from  Clarksburg  to  Oxnard  in  1937,  1938 
and  1942,  and  your  client  knew  it  all  the  time. 

The  Court :    You  mean  before  this  three  years  ? 

Mr.  Works :    Yes,  blanketing  the  three  years. 
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Mr.  Arndt:  I  have  the  figures  for  1938,  and,  I 
think,  if  you  will  furnish  me  the  exact  figures  and 
tell  me  they  are  correct,  I  will  stipulate.  As  to  what 
my  client  knew,  I  will  discuss  that  with  him  and  we 
will  stipulate  as  to  what  he  tells  me.  He  is  here.  He 
will  be  on  the  stand  and  you  can  ask  him  that  ques- 
tion yourself,  as  far  as  that  is  concerned.  As  to  the 
figures  for  1937,  1938 

The  Court:  Let's  proceed,  gentlemen.  I  want  to 
see  some  live  witnesses. 

Mr.  Arndt:  You  see,  yoilr  Honor,  we  are  in  the 
situation,  as  in  most  antitrust  cases,  where  the  evi- 
dence as  to  what  happened  is  all  in  the  defendant's 
hands.  We  have  to  produce  from  their  own  unwilling 
lips  and  from  their  own  records  as  best  we  can  what 
the  situation  is  and  draw  inferences  therefrom.  Then 
it  is  up  to  them  to  explain  various  things  that  hap- 
pened. 

The  Court:  Let's  proceed  with  this  man's  [177] 
testimony. 

Mr.  Arndt :  All  right.  The  next  is  a  change  in  what 
is  set  forth  in  our  schedule.  This  is  at  page  25  at  the 
bottom. 

"Q.  Did  you,  yourself,  at  any  time  during  1937, 
1938, 1939, 1940, 1941  or  1942,  have  any  conversations 
with  anyone  connected  with  either  Holly  or  Spreck- 
els  regarding  change  or  proposed  change  of  the  form 
of  contract  to  be  used  or  used  in  the  Clarksburg  Dis- 
trict for  the  purchase  of  beets  by  Crystal  ? 

^'A.    No." 

Mr.  Works :    What  page  is  that,  please  ? 
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The  Court :    That  is  page  25. 

Mr.  Arndt:    That  is  25. 

Mr.  Works:    Thank  you. 

Mr.  Arndt  (Continuing)  : 

"Q.  Did  you  yourself  ever  see  any  correspon- 
dence, documents,  or  telegrams  referring  to  any  such 
subject? 

"Mr.  Works:  The  subject  being  a  change  in  the 
form  of  growers'  contract? 

' '  Mr.  Arndt :    That  is  right. 

"A.  Only  those  papers  that  I  have  seen  inci- 
dentally. I  don't  recall  the  particulars  of  them.  In 
other  words,  I  have  never  had  access  to  and  read  the 
papers  that  have  been  furnished  in  answer  to  the  in- 
terrogatories. 

' '  Q.  And  outside  of  what  those  papers  might  dis- 
close, you  yourself  have  no  knowledge  of  any  other 
documents?  [178]  ''A.     That  is  correct." 

That  completes  Mr.  Merrill. 

The  next  is  Mr.  Graham.  I  will  state,  your  Honor, 
that  the  Graham,  Wilds,  Kraybill,  Summerton  and 
Hayden  depositions  are  all  bound  together  and  the 
numbers  start  from  the  first. 

The  Court:  Let  me  ask  you  this.  In  the  auditor's 
testimony,  where  does  that  add  to  anything  here  that 
hasn't  been  virtually  admitted?  Where  has  it  added 
anything  to  what  we  have  already  established  ? 

Mr.  Arndt:  He  has  identified  certain  documents 
which  will  either  go  into  evidence  directly  or  we  will 
have  a  stipulation  as  to  what  they  show,  except  for 
the  last  part  of  his  testimony. 
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The  Court:  He  just  denied  knowing  anything 
about  the  transaction. 

Mr.  Arndt :    That  is  right. 

The  Court:    That  hasn't  proven  anything,  has  it? 

Mr.  Arndt:  I  think  that  these  denials  do  prove 
something.  They  prove  the  utter  unreliability  of  the 
witnesses  of  Crystal,  because  they  all  deny,  every  offi- 
cer denies  having  any  conversation  or  knowing  any- 
thing about  it.  Somebody  must  have  done  it. 

The  Court :  Counsel,  let's  get  this  straight.  I  real- 
ize that  you  are  an  advocate  in  this,  the  same  as  Mr. 
Works.  Both  of  you  have  been  living  with  this  case, 
and  particularly  [179]  you  have  been  living  with  it, 
so  long  that  you  can't  see  anything  right  in  anybody 
else  but  your  side  of  the  case,  and  you  feel  that  every- 
body who  testifies  that  doesn't  testify  the  way  you 
think  is  not  to  be  relied  upon.  They  have  come  into 
court  and  recognized  that  they  had  a  meeting  and 
agreed  on  this  contract. 

But  the  thing  you  haven't  developed  is  why  they 
made  the  change.  At  least,  it  hasn't  been  brought  to 
my  attention.  You  are  going  on  the  theory  that  dur- 
ing this  three-year  period  that  they  changed  their 
method  whereby  the  grower  received  less  money  for 
his  beets  than  he  would  have  otherwise  received.  That 
is  the  main  point  that  I  am  interested  in,  outside  of 
the  question  of  law.  I  want  to  get  at  these  figures,  and 
I  mean  actual  figures. 

Mr.  Arndt :  Your  Honor,  I  can  do  no  more  than 
to  take  the  deposition  of  every  officer,  and  when  every 
officer  tells  me,  "I  was  not  present,  I  know  nothing 
about  it, "  I  think  that  we  have 
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The  Court :  Well,  you  had  one  or  two  witnesses 
here  that  testified  they  were  present  when  they  dis- 
cussed this  change  of  contract. 

Mr.  Works :    That  is  correct. 

The  Court:  This  method  of  contract.  It  is  true 
that  you  may  not  be  able  to  develop  the  motive  behind 
this  change.  It  is  also  true  that  they  abandoned  it.  I 
don't  know  why.  [180] 

Mr.  Arndt;  If  the  court  please,  let  me  review  the 
testimony  so  far. 

The  Court:    Let's  not  review  that. 

Mr.  Arndt :  Mr.  Zitkowski  testified  that  the  sales 
department  was  the  one  who  determined  this,  that 
he  received  this  information  from  Mr.  Wilds;  that 
he  had  written  this  letter  to  Mr.  Holmes  marked 
^'Confidential,"  which  says  the  purpose  of  this  is  to 
prevent  cutthroat  competition,  to  prevent  cross-haul 
of  sugar,  which  benefits  the  transportation  com- 
panies. 

Mr.  Zitkowski  testified  all  of  that  applied  to  sugar 
and  not  to  the  beets  themselves.  None  of  this  affected 
the  growers.  He  testified  that  all  that  information 
came  to  him  from  Mr.  Wilds,  and  that  he  knew  noth- 
ing about  those  facts,  because  he  was  only  in  the  pro- 
duction department,  and  that  came  to  him  before  he 
told  the  growers  what  the  new  deal  was  going  to  be. 
It  was  all  decided  before  that. 

So  then  I  will  follow  with  Mr.  Wilds,  and  he  will 
say  he  had  no  conversation  with  anybody.  Mr.  Zit- 
kowski has  admitted  no  conversation  with  anybody. 

The  Court:  Which  am  I  going  to  believe  and 
which  am  I  not  going  to  believe  ?  How  am  I  going  to 
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pick  out  who  is  telling  the  truth  ?  The  parties  are  not 
before  me. 

Mr.  Arndt :    Your  Honor,  I  can't  bring  them  here. 

The  Court:  I  realize  that.  You  started  out  [181] 
on  one  track,  and  you  stay  on  that  track,  and  I  have 
been  trying  to  get  you  switched  off  it,  becausel  want 
to  get  down  to  the  point  of  the  element  of  damages. 

Mr.  Arndt:  I  know  your  Honor  does.  If  Mr. 
Works  would  admit  that  there  was  a  conspiracy  and 
restraint  of  trade  and  that  the  sole  matter  was  dam- 
ages, we  could  do  that,  but  he  won't  admit  it. 

The  Court :  I  recognize  that,  but  you  have  a  Su- 
preme Court  decision.  You  have  got  your  contract, 
and  it  is  apparent  that  that  was  an  agreement  be- 
tween the  growers  of  that  area.  The  fact  is  that  it 
was  also  in  the  southern  part  of  the  state.  They  had 
that  agreement.  Now,  if  the  Supreme  Court  decision 
can  be  interpreted,  as  I  think  it  can  be  interpreted, 
that  there  was  an  unlawful  agreement,  what  more  do 
you  want  *?  You  have  got  the  law  of  the  case.  The  Su- 
preme Court  has  already  held  that.  Now,  if  they  stay 
with  it  or  not,  that  is  another  problem. 

Mr.  Arndt :  Mr.  Works  holds  that  is  not  what  the 
decision  holds,  and  from  an  abundance  of  caution,  I 
am  endeavoring  to  complete  a  case  that  will  meet  any 
objection  of  Mr.  Works,  as  well  as  your  and  my  inter- 
pretation of  the  decision. 

Mr.  Works :  I  think  his  Honor  is  trying  to  indi- 
cate to  you  as  clearly  as  the  English  language  will 
permit,  that  he  is  ready  to  find  on  both  of  those  issues 
right  now. 

Mr.  Arndt :    I  have  no  doubt  about  that,  but,  [182] 
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nevertheless,  I  want  to  present  this  record  so  that 
when  Mr.  Works  starts  taking  a  few  shots  at  it,  I  will 
have  it  properly  buttressed. 

The  Court:  Why  don't  you  introduce  the  whole 
deposition  and  have  it  over  with  then? 

Mr.  Arndt:  As  a  matter  of  fact,  there  are  very 
few  matters  left  here. 

The  Court:  The  point  is  this,  that  you  havn't  yet 
answered  Mr.  Works'  point,  and  that  is  that  he 
claims  the  Supreme  Court  was  dealing  with  sugar 
when,  as  a  matter  of  fact,  you  are  dealing  with  beets. 
Am  I  not  correct  in  that  ? 

Mr.  Works :    That  is  what  the  opinion  says. 

Mr.  Arndt :    That  is  not  what  the  opinion  says. 

The  Court:  I  know,  but  you  are  spending  your 
time  on  sugar,  when  the  commodity  involved  in  this 
litigation  is  beets. 

Mr.  Works :    That  is  right. 

The  Court:  And  the  Supreme  Court,  they  didn't 
say  it,  but  in  effect  they  held  that  when  you  dealt  with 
beets,  you  were  dealing  with  sugar. 

Mr.  Arndt :    That  is  right. 

The  Court:  And  if  that  is  true  and  that  is  what 
they  meant  by  it,  all  the  rest  of  this  is  a  waste  of  ef- 
fort. 

Mr.  Arndt :  I  must  ask  the  court  to  be  patient. 

The  Court :  However,  it  is  easier  to  listen  to  you 
than  to  have  you  go  ahead  and  argue,  so  go  ahead.  You 
said  it  [183]  wouldn't  take  you  long  to  finish  that 
feature  of  it. 

Mr.  Arndt:  This  is  the  deposition  of  Robert  H. 
Graham. 
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' '  Q.     What  is  your  name,  please  ? 

"A.     Robert  H.  Graham. 

"Q.     You  reside  in  Denver  ? 

''A.     Yes. 

' '  Q.  What  has  been  your  connection  with  Ameri- 
can Crystal  Sugar  Company,  to  which  I  will  here- 
after refer  to  as  Crystal  ? 

''A.  Well,  the  whole  experience  has  been  in  the 
accounting  department,  starting  in,  of  course,  as 
clerk,  then  bookkeeper,  assistant  auditor,  auditor, 
and  now,  manager  of  the  tax  department." 

The  next  is  at  page  37. 

''Q.  Now,  Mr.  Graham,  did  you  ever  have  any 
conversation  with  anyone  connected  with  Holly 
Sugar  Corporation  or  Spreckels  regarding  contract 
or  contracts  or  form  thereof  used  or  to  be  used  be- 
tween Crystal  and  the  growers  of  sugar  beets  in  Cali- 
fornia for  the  cropping  years  of  1939, 1940  and  1941  ? 

"A.     No. 

"Q.  Did  you  have  any  conversation  with  any  per- 
son connected  with  either  of  those  two  companies  re- 
garding the  change  in  the  form  of  the  contract  used 
by  Crystal  for  its  Clarksburg  operations  from  the 
form  used  in  1938  to  the  form  used  in  the  cropping 
year  1939?  [184]  ''A.     No. 

*'Q.  Did  you  ever  have  any  discussion  with  any 
such  persons  regarding  the  reason  for  such  change  ? 

"A.    No. 

*'Q.  Did  you  ever  have  any  discussion  with  any 
of  such  persons  regarding  the  cross-haul  of  sugar 
produced  at  Clarksburg  and  Oxnard  factories  and 
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sold  between  1938  and  1943?  *'A.     No. 

''Q.  Did  you  ever  have  any  conversation  with 
any  such  persons  regarding;  competition  or  lack  of 
competition  or  elimination  of  competition  in  con- 
nection with  the  sale  of  sugar?  '^A.     No. 

"Q.  Were  you  ever  present  at  any  conversation 
at  which  any  of  those  matters  were  discussed, 
whether  that  conversation  was  with  persons  con- 
nected with  those  companies  or  connected  with 
Crystal,  and  I  am  referring  to  conversations  occur- 
ring between  1938  and  1943,  inclusive? 

''A.    No. 

"Q.  During  those  particular  years  from  1938  to 
1943,  inclusive,  did  you  see  any  correspondence  be- 
tween Crystal  and  either  of  those  two  companies 
on  any  of  those  subjects?  '*A.     No. 

''Q.  Are  you  acquainted  with  the  location  of  the 
Colorado  sugar  factories  of  Crystal?  [185] 

''A.    Yes. 

**Q.  Are  you  familiar  with  the  location  of  their 
factories  during  the  cropping  years  1938  to  1943,  in- 
clusive? "A.    Yes. 

**Q.    And  where  were  they  located  in  Colorado? 

**A.     Rocky  Ford,  Colorado. 

'*Q.    Is  that  the  only  one? 

''A.     That  is  the  only  one. 

"Q.  Did  they  have  any  in  the  San  Luis  Valley 
District?  "A.     No  factory  there,  no. 

**Q.  In  other  words,  beets  that  were  produced 
there  and  handled  by  Crystal  were  sent  to  the  Rocky 
Ford  factory,  is  that  right  ? 
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''A.     Yes,  that  is  right. 

''Q.  Is  the  Rocky  Ford  factory  located  in  the 
Arkansas  Valley?  "A.     Yes. 

"Q.  Is  it  located  on  the  line  of  the  Atchison, 
Topeka  and  Santa  Fe  Railway?  "A.     Yes. 

''Q.  Were  there  any  other  factories  operated  by 
any  other  company "A.     Yes. 

''Mr.  Works:    Where?  [186] 

"Q.  Just  let  me  finish  the  sentence.  Were  there 
any  other  factories  operated  by  any  other  company 
in  the  Arkansas  Valley  in  Colorado  on  the  line  of 
the  Atchison,  Topeka  and  Santa  Fe  Railway,  dur- 
ing those  years?  "A.     Yes. 

''Q.  And  where  were  they  located  and  who  oper- 
ated them? 

''A.  Swink,  Colorado,  operated  by  Holly  Sugar 
Corporation. 

"Q.     Was  that  the  only  one? 

''A.  That  is  the  only  one  on  the  Santa  Fe  Rail- 
road. 

"Q.  How  far  was  that  from  the  Rocky  Ford 
factory  ? 

"A.     I  would  say,  five  or  six  miles. 

''Q.  Were  there  other  factories  in  the  Arkansas 
Valley  which  are  not  located  on  the  Santa  Fe  Rail- 
road? "A.     Yes. 

''Q.  Where  were  they  and  who  operated  them 
during  those  years? 

"A.  A  factory  located  at  Sugar  City,  Colorado, 
owned  by  the  National  Sugar  Company. 

"Q.    Was  that  the  only  one? 
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'^A.     That  was  the  only  one. 

''Q.  And  how  far  was  that  located  from  the 
Rocky  Ford  factory?  ''A.     20  miles."  [187] 

I  will  say,  parenthetically,  if  the  court  please,  the 
reason  for  the  reference  to  the  Santa  Fe  Railway  is 
because  the  contract  of  Crystal  refers  to  factories 
in  the  Arkansas  Yalley  on  the  Santa  Fe  Railway. 
That  is  why  the  questions  were  asked  regarding  the 
Santa  Fe  Railway. 

The  next  on  page  46. 

''Q.  Now,  with  reference  to  the  sugar  that  was 
produced  from  molasses  by  the  Steffens  process  at 
the  Oxnard  plant,  was  that  sugar  accounted  for  in 
the  books  in  a  different  way  than  the  sugar  which 
was  produced  directly  from  beets  in  the  Oxnard 
plant?  ''A.     No. 

"Q.  In  other  words,  the  sugar  sales  from  the 
Oxnard  plant  reflected  all  sugar,  whether  it  was 
manufactured  by  the  Steffens  process  or  any  other 
process?  ''A.     Yes. 

'*Q.  And  whether  it  came  from  sugar  beets  di- 
rectly or  came  from  molasses  ? 

''A.     That  is  right." 

Then  on  page  58.  Well,  I  won't  need  to  read  that 
in,  because  that  is  covered  by  a  stipulation. 

The  next  is  the  deposition  of  Mr.  Wilds. 

Mr.  Works:  Your  Honor,  may  we  waive  the 
deposition  of  Mr.  Wilds  for  the  reason  that  we  in- 
tend to  offer  the  whole  thing  in  and  it  can  be  copied 
in  the  record  and  your  Honor  can  [188]  read  it  at 
your  leisure. 
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The  Court :  Why  don't  you  let  him  offer  it  in  evi- 
dence and  you  offer  your  part,  and  it  will  be  deemed 
read  and  then  have  it  copied  for  the  record*? 

Mr.  Arndt:  There  is  one  matter  there,  your 
Honor,  in  which  Mr.  Wilds  made  a  statement  which 
we  objected  to  as  not  being  responsive  in  the  deposi- 
tion itself. 

Mr.  Works:  That  gives  the  information  which 
your  Honor  wanted,  the  reason  why  this  was  done, 
as  Mr.  Wilds  saw  it.  If  you  want  to  strike  it  out, 
it  is  all  right  with  me.  That  is  the  evidence  I  was 
going  to  offer. 

The  Court:  We  are  trying  this  without  a  jury. 
Let's  get  the  facts  in  here,  the  whole  picture.  He  will 
offer  it. 

Mr.  Arndt:  You  see,  I  didn't  cross  examine  Mr. 
Wilds  regarding  that  particular  statement.  All  right. 
I  have  no  objection  to  it. 

Mr.  Works :  His  Honor  can  rule  on  your  motion 
to  strike  it. 

Mr.  Arndt:    We  will  waive  the  motion  to  strike. 

The  Court:  When  you  come  to  the  question  of 
striking  a  piece  of  evidence,  after  all,  out  of  all  this 
I  hope  there  will  be  a  definite  picture  developed  and 
that  certain  facts  will  appear,  and  from  that,  then, 
you  can  argue  the  inferences  to  be  drawn.  You  have 
the  testimony  of  these  officers,  and  you  have  un- 
doubtedly got  records  here  as  to  the  freight  items 
[189]  and  the  breakdown. 

Mr.  Arndt :    I  am  going  to  show  that. 

The  Court :  I  want  to  say  that  is  one  of  the  items 
that  impressed  me  in  the  statement  of  counsel. 
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Mr.  Works :    We  will  give  you  all  the  figures  on  it. 

The  Court:  The  inference  has  been  here,  and  it 
has  been  argued,  that  this  change  in  arrangements 
was  not  brought  about  by  reason  of  the  desire  of 
Crystal,  but  by  reason  of  pressure  from  his  com- 
petitors. That  was  the  inference  drawn  the  other 
day.  As  a  result,  Crystal  lost  by  it,  and  the  growers 
lost  by  it,  because  this  additional  freight  you  are 
talking  about  would  be,  not  on  a  50-50  basis,  they 
called  it  that,  that  half  of  the  freight  would  have  to 
be  carried  by  the  grower  and  half  by  the  processor, 
but  that  his  client  in  effect,  that  is  your  client,  was 
a  victim  of  competition,  pressure  by  competitors,  in 
order  to  obtain  a  uniform  practice,  and  that  his 
clients  suffered  and  you  also  suffered,  but  instead 
of  you  taking  50  per  cent  of  the  loss,  you  took  100 
per  cent.  [190] 

Mr.  Arndt:    That  is  right. 

The  Court:    And  then  multiply  by  three. 

Mr.  Works:  We  expect  to  show,  your  Honor, 
since  this  subject  came  up,  in  1939  and  1940,  they 
had  the  greatest  beet  crops  they  have  ever  had  in 
California,  and  the  output  was  very  nearly  double 
what  it  had  been  before,  so  that  there  was  such  a 
surplus  it  had  to  be  exported  some  place.  However, 
that  is  a  matter  of  evidence.  I  am  giving  something 
from  which  other  inferences  may  be  drawn  now. 

The  Court:  I  am  not  making  any  conclusion,  but 
I  am  going  along  and  making  comments  so  that  you 
gentlemen  will  know  a  little  bit  of  what  I  am  think- 
ing about,  so  you  will  know  whether  or  not  I  am 
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getting  the  theories  upon  which  you  are  introducing 
the  evidence. 

Mr.  Arndt:     That  is  right. 

Mr.  Works:  I  can't  help  observing  this,  your 
Honor.  We  have  been  trying  a  so-called  beet  con- 
spiracy case,  that  is,  we  have  been  having  a  beet  con- 
spiracy case  for  about  four  or  five  years  now,  and 
the  day  before  yesterday,  for  the  first  time,  we  are 
charged  with  combining  to  abandon  the  California 
market  in  sugar.  I  don't  know  of  anything  in  the 
pleadings  on  that  issue,  but  we  are  not  being  tech- 
nical about  it  and  we  will  meet  the  issue.  I  would 
like  to  say  right  now,  however,  I  regard  this  present 
theory  of  Mr.  Arndt 's  as  embodying  a  new  and  dis- 
tinct cause  of  action,  which  has  never  [191]  been  al- 
leged before.  We  pleaded  the  statute  of  limitations 
in  the  Sugarman  case.  We  haven't  in  the  Evans  case, 
and  I  now  ask  leave  to  plead  under  343  to  any  con- 
certed conspiracy  with  regard  to  abandoning  the 
California  market. 

The  Court:  I  think  the  general  charge  covers 
pretty  near  everything,  counsel.  I  have  been  talking 
all  the  time  here  and  asking  questions  upon  what 
theory  and  how  we  are  going  to  arrive  at  damages, 
and  this  is  the  first  time,  when  we  got  into  this  trial, 
that  I  knew  that  this  was  one  of  his  theories.  As  I 
imderstand  it,  he  has  two  or  three  theories,  so  that 
the  court  may  reach  out  and  grab  a  figure  and  it  can 
be  supported  by  evidence  from  any  one  of  two  or 
three  theories. 

Mr.  Arndt:    That  is  correct. 

The  Court :    That  is  what  he  is  doing. 
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Mr.  Works :  I  would  say  four  or  five,  according 
to  my  count,  and  there  may  be  more. 

Mr.  Arndt :    There  may  be  more  yet,  too. 

The  Court:  I  don't  know.  They  have  what  they 
paid  before  the  first  contract,  what  they  paid  after, 
and  what  they  paid  at  Oxnard.  Now,  to  my  way  of 
thinking,  if  he  can  establish  this  theory  he  is  work- 
ing on  by  substantial  evidence,  that  is  the  most 
logical  one  to  me. 

Mr.  Works:  Well,  that  would  mean  taking  the 
1939,  1940  and  1941  computations  and  possibly  ad- 
justing the  freight  item.  [192]  That  is  where  he  is 
going,  as  I  see  it. 

The  Court:    Whatever  it  may  be,  I  don't  know. 

Mr.  Works :    Not  that  we  agree  with  it. 

The  Court:  I  understand  that,  but  if  there  is  a 
change  of  method  in  the  disposal  of  those  beets  dur- 
ing the  particular  period  that  this  three-year  con- 
tract was  in  existence  over  the  method  they  had  fol- 
lowed prior  to  that  time  and  after  that  time,  then  it 
would  look  like  there  is  something  there  to  tie  in  to. 

Mr.  Works :  And  your  Honor  would  want  to  know 
how  come,  and  we  shall  do  our  best  to  show  it. 

Mr.  Arndt:  Insofar  as  this  Wilds  situation  is 
concerned,  in  order  to  determine  which  we  are  pre- 
senting and  which  they  are  presenting 

The  Court :  Just  read  off  the  part  you  are  going 
to  offer,  and  to  save  time,  permit  him  to  introduce 
the  balance. 

Mr.  Arndt :    That  is  all  right. 

Mr.  Works :  That  is  fine.  Then  there  may  be  one 
or  two  objections  we  have  in  there  and  I  waive  them. 
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Mr.  Arndt:  Starting  in  at  the  commencement  of 
the  Wilds  deposition,  I  will  read  the  first  portion 
that  I  am  offering  and  then  I  will  stop  and  then  Mr. 
Works  can  go  ahead,  and  then  I  will  start  in. 

The  Court:  No.  I  think  you  should  just  call  at- 
tention to  the  questions  and  answers  you  have  in- 
dicated on  your  [193]  paper  that  you  are  going  to 
offer,  and  then  he  will  offer  the  balance. 

Mr.  Works:  That  is  right.  I  won't  bother  read- 
ing it. 

Mr.  Arndt :    All  right. 

The  Court :    How  long  is  it  ? 

Mr.  Arndt:  The  whole  deposition  of  Mr.  Wilds 
starts  from  page  67  and  goes  to  page  94.  That  is  the 
entire  deposition. 

Mr.  Works:     That  would  be  27. 

Mr.  Arndt:  No,  28  pages,  counting  the  first  and 
last.  [194] 

Mr.  Arndt:  Then  I  won't  read  our  portion,  your 
Honor. 

The  Court :    You  can  do  as  you  please. 

Mr.  Arndt:  Whichever  way  your  Honor  wants 
me  to  do  it. 

The  Court:  I  don't  care  which  way  you  do  it. 
If  you  want  to  emphasize  your  point  I  would  like 
to  get  your  theory. 

Mr.  Arndt:     Starting  with  the  first  question: 

''Q.     What  is  your  name,  please? 

*'A.    W.  N.  Wilds. 

''Q.  Are  you  president  of  American  Crystal 
Sugar  Company?  "A.     That  is  correct. 
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'*Q.     How  long  have  you  been  president? 

"A.  The  former  president  passed  away  the  early 
part  of  October,  1933,  and  I  carried  on  in  the  capa- 
city of  vice  president  until  March,  1934,  when  I  was 
elected  president. 

''Now,  I  assume  you  are  familiar  in  general  with 
the  contract  used  by  American  Crystal  Sugar  Com- 
jjany  in  purchasing  sugar  beets  for  its  Rocky  Ford 
factory  in  Colorado?  ''A.     Yes. 

''Q.  And  I  assume  you  are  familiar  with  the  pro- 
vision of  it  that  in  1938,  1939,  1940  and  1941  pro- 
vided that  the  price  per  ton  of  the  beets  shall  be 
determined  on  the  average  sugar  content  of  the  beets 
delivered  under  this  contract  and  the  average  net  re- 
turn, as  hereinafter  defined,  received  for  sugar  sold 
by  the  factories  located  in  the  Arkansas  Valley  in 
Colorado,  on  the  line  of  the  Atchison,  Topeka  &  Santa 
Fe  [195]  Railroad.  How  long  had  that  form  of  con- 
tract been  used  at  the  Rocky  Ford  factory  1 

''A.  Well,  I  can't  answer  that  definitely,  but  for 
a  number  of  years,  I  would  say. 

**Q.  Now,  referring  to  the  year  1938,  in  the  fac- 
tories for  which  Crystal  purchased  beets  other  than 
California  and  other  than  Colorado,  did  Crystal  use 
a  form  of  contract  in  which  the  growers  were  paid 
upon  a  method  in  which  the  payment  depended  in 
part  upon  the  return  from  more  than  one  factory? 

"A.    Yes. 

''Q.    And  where  did  that  occur? 

"A.  Mason  City,  Iowa,  in  the  northern  part  of 
the  state,  and  Chaska,  Minnesota,  which  is  in  the 
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southern  part  of  Minnesota.  Those  two  plants  drew 

beets  partially  from  adjoining  territories. 

"Mr.  Works:  May  I  clarify  that?  You  are  refer- 
ring to  factories  operated  by  the  same  company? 

"The  Witness:    The  same  company,  yes. 

"Q.  In  those  two  instances  was  the  rate  deter- 
mined in  part  by  a  factory  owned  by  any  other  com- 
pany? "A.     No. 

"Q.  And  in  any  of  the  other  factories  operated 
by  Crystal  other  than  Colorado  or  California  was 
the  joint  return  method  used?  [196]  "A.    No. 

' '  Q.  Now,  in  reference  to  the  Colorado  situation, 
what  other  sugar  beet  company  was  included  as  hav- 
ing a  factory  in  the  Arkansas  Valley  in  Colorado 
on  the  line  of  the  Atchison,  Topeka  &  Santa  Fe  Rail- 
road ? 

"A.     The  Holly  Sugar  Corporation." 

Then  on  page  70 : 

"Q.  Did  you  have  any  conversation  with  anyone 
connected  with  Holly  Sugar  Corporation  or  Sprec- 
kels  Sugar  Company  regarding  the  change  in  the 
form  of  contract  used  in  the  Clarksburg  factory  area 
from  the  1938  method  to  the  1939  method? 

"A.  Mr.  Zitkowski  was  in  charge  of  our  agri- 
culture  

' '  Mr.  Works :  The  question  is,  whether  you  talked 
to  anybody. 

"The  Witness:  Oh,  no,  I  don't  remember  talking 
to  a  soul.  I  wouldn't  have  had  anything  to  do  with 
it  because  he  is  the  one  that  figured  out  the  details. 
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''Q.  Then,  insofar  as  Crystal  was  concerned,  the 
decision  to  change  from  the  1938  form  to  the  1939 
form  in  California  was  made  by  Mr.  Zitkowski? 

"A.  No.  He  presented  the  facts  to  me,  and  I  was 
the  one  that  made  the  final  decision. 

' '  Q.     When  did  he  present  the  facts  to  you  ?  [197] 

''A.  Just  before  the  contract  was  issued.  I  can't 
remember  the  date. 

"Q.  Now,  the  minutes  of  the  board  of  directors 
show  that  on  October  3rd,  1938,  the  1939  contracts 
for  Oxnard  and  Clarksburg  were  approved. 

''A.  If  that  is  what  is  shown  in  the  minutes  that 
is  correct. 

' '  Q.  How^  long  before  that  date  did  you  have  your 
first  discussion  on  the  subject  with  Mr.  Zitkowski? 

^'A.  Before  we  presented  it  to  the  board.  Here 
is  the  plan :  Mr.  Zitkowski  and  his  assistants  worked 
out  the  details  of  these  proposed  contracts.  They 
brought  them  to  me  and  I  made  certain  tests  for  my 
own  personal  information  to  see  whether  or  not,  un- 
der the  scale  contract  proposed  and  the  estimated 
amounts  that  we  might  receive  from  sugar,  we  could 
make  a  profit.  If  those  short  individual  tests  showed 
that  we  could  not  make  a  profit,  then  he  had  to  do 
some  more  calculating. 

"Q.  I  am  particularly  referring  to  the  change 
from  the  1938  to  the  1939,  in  respect  to  the  fact  that 
the  1938  contract  for  Clarksburg  provided  the  grow- 
ers were  to  be  paid  upon  the  basis  of  the  net  returns 
from  Clarksburg  alone,  while  the  1939  contract  pro- 
vided that  the  growers  who  dealt  with  Crystal  in 
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the  Clarksburg  district,  were  to  be  paid  upon  the 
[198]  joint  net  average  return  of  all  factories  north 
of  the  36th  parallel  in  California.  Now,  it  is  that 
particular  change  that  I  am  inquiring  about. 

' '  A.  May  I  elaborate  a  little  on  that  in  giving  you 
a  reply? 

''Q.  I  want  to  know  whether  you  talked  about 
that  to  anyone  connected  with  Holly  or  Spreckels? 

"A.     No,  no,  I  did  not.  I  did  not." 

The  Court:  These  are  all  adverse  witnesses,  are 
they  not? 

Mr.  Arndt:  All  of  them,  your  Honor,  every  one 
is  a  witness  for  the  other  side. 

The  Court:  Then  you  wouldn't  be  bound  by  any 
of  their  testimony,  would  you? 

Mr.  Arndt:    That  is  correct,  your  Honor. 

The  Court:  Then  why  don't  you  introduce  that 
in  evidence  as  the  testimony  of  an  adverse  witness? 

Mr.  Arndt:  I  would  rather  Mr.  Works  put  it  in 
as  his  own  witness. 

The  Court:    All  right,  proceed. 

Mr.  Works:  Are  you  through  with  Mr.  Wilds 
now?  Would  it  be  out  of  order  for  me  to  offer  the 
entire  deposition  including  the  parts  Mr.  Arndt  just 
read? 

The  Court:    Will  it  be  printed  in  the  record? 

Mr.  Works :  That  is  what  I  had  in  mind,  copying 
the  [199]  Wild  deposition  into  the  record  as  part 
of  our  case  and  he  can  have  what  he  wants. 

Mr.  Arndt:     There  is  no  objection  to  that. 

The  Court :    That  will  be  the  order  and  the  entire 
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deposition  will  be  deemed  as  read  and  copied  into 
the  record  by  the  reporter. 

(The  deposition  referred  to  is  in  words  and 
figures  as  follows,  to-wit: 

';W.  N.  WILDS, 

having  been  first  duly  sworn,  deposed  and  testified  as 
follows : 

Direct  Examination 

By  Mr.  Arndt: 

Q.    What  is  your  name,  please  ? 

A.     W.  N.  Wilds. 

Q.  Are  you  president  of  American  Crystal  Sugar 
Company?  A.     That  is  correct. 

Q.     How  long  have  you  been  president? 

A.  The  former  president  passed  away  the  early 
part  of  October,  1933,  and  I  carried  on  in  the  capa- 
city of  vice  president  until  March,  1934,  when  I 
was  elected  president. 

Q.  Now,  I  assume  you  are  familiar  in  general 
with  the  contract  used  by  American  Crystal  Sugar 
Company  in  purchasing  sugar  beets  for  its  Rocky 
Ford  factory  in  Colorado.  [200]  A.     Yes. 

Q.  And  I  assume  you  are  familiar  with  the  pro- 
vision of  it  that  in  1938, 1939, 1940  and  1941  provided 
that  the  price  per  ton  of  the  beets  shall  be  determined 
on  the  average  sugar  content  of  the  beets  delivered 
under  this  contract,  and  the  average  net  return,  as 
hereinafter  defined,  received  for  sugar  sold  by  the 
factories  located  in  the  Arkansas  Valley  in  Colorado, 
on  the  line  of  the  Atchison,  Topeka  and  Santa  Fe 
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Railroad.  How  long  had  that  form  of  contract  been 

used  at  the  Rocky  Ford  factory? 

A.  Well,  I  can't  answer  that  definitely,  but  for  a 
number  of  years,  I  would  say. 

Q.  Now,  referring  to  the  year  1938,  in  the  fac- 
tories for  which  Crystal  purchased  beets  other  than 
California  and  other  than  Colorado,  did  Crystal  use 
a  form  of  contract  in  which  the  growers  were  paid 
upon  a  method  in  which  the  pajrment  depended  in 
part  upon  the  return  from  more  than  one  factory? 

A.    Yes. 

Q.     And  where  did  that  occur? 

A.  Mason  City,  Iowa,  in  the  northern  part  of  the 
state,  and  Chaska,  Minnesota,  which  is  in  the  south- 
ern part  of  Minnesota.  Those  two  plants  drew  beets 
partially  from  adjoining  territories. 

Mr.  Works:  May  I  clarify  that?  You  are  refer- 
ring to  factories  operated  by  the  same  company? 

The  Witness:    The  same  company,  yes. 

Q.  In  those  two  instances  was  the  rate  deter- 
mined in  part  by  a  factory  owned  by  any  other  com- 
pany ?  A.     No. 

Q.  And  in  any  of  the  other  factories  operated 
by  Crystal  other  than  Colorado  or  California  was 
the  joint  return  method  used?  A.     No. 

Q.  Now,  in  reference  to  the  Colorado  situation, 
what  other  beet  sugar  company  was  included  as  hav- 
ing a  factory  in  the  Arkansas  Valley  in  Colorado  on 
the  line  of  the  Atchison,  Topeka  and  Santa  Fe  Rail- 
road? A.     The  Holly  Sugar  Corporation. 

Q.     Now,  I  notice  from  the  form  of  contract  that 
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was  furnished  me,  that  in  1942,  in  Colorado,  this 
joint  return  method  was  no  longer  followed,  and  for 
1942  the  grower  was  paid  upon  the  returns  from 
Crystal  alone,  is  that  correct? 

A.  I  would  have  to  refresh  my  memory  because 
those  contracts  you  have  there  are  authentic. 

Q.  I  will  show  you  contract  furnished  me  for  the 
season  1942  for  Rocky  Ford  and  for  the  San  Luis 
Valley,  and  call  your  attention  to  paragraph  4. 

A.     Suppose  you  just  read  that  paragraph. 

Q.     All  right. 

A.     That  is  correct. 

Q.  Now,  following  the  crop  year  1942,  did  Crystal 
ever  [202]  again  use  in  Colorado  a  method  of  pay- 
ment in  which  the  factory  owned  by  any  other  com- 
pany was  used? 

A.  I  would  say,  without  being  able  to  check  all 
those  contracts,  no,  for  the  reason  that  the  govern- 
ment participated  in  setting  the  price  for  beets  dur- 
ing the  war  period. 

Q.  Now,  in  Southern  California,  how  long  did  the 
joint  method  of  paying  growers  continue? 

A.  I  can't  tell  you  the  year  in  which  it  was  dis- 
continued, but  it  was  before  the  time  the  government 
commenced  to  participate  in  the  payments  to  be  made 
to  growers  for  beets.  You  see — this  may  seem  strange, 
but,  with  the  business  I  have  to  do,  I  really  can't 
remember  those  dates;  it  is  impossible. 

Mr.  Works:  I  think  they  are  pretty  well  docu- 
mented. 

Q.    Did  you  have  any  conversation  wifh  anyone 
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connected  with  Holly  Sugar  Corporation  or  Sprec- 
kels  Sugar  Company  regarding  the  change  in  the 
form  of  contract  used  in  the  Clarksburg  factory  area 
from  the  1938  method  to  the  1939  method? 

A.  Mr.  Zitkowski  was  in  charge  of  our  agricul- 
ture  

Mr.  Works :  The  question  is,  whether  you  talked 
to  anybody. 

The  Witness :  Oh,  no,  I  don't  remember  talking  to 
a  soul.  I  wouldn't  have  had  anything  to  do  with  it, 
because  he  is  the  one  that  figured  out  the  details. 

Q.  Then,  insofar  as  Crystal  was  concerned,  the 
decision  to  change  from  the  1938  form  to  the  1939 
form  in  California  [203]  was  made  by  Mr.  Zit- 
kowski ? 

A.  No.  He  presented  the  facts  to  me,  and  I  was 
the  one  that  made  the  final  decision. 

Q.    When  did  he  present  the  facts  to  you*? 

A.  Just  before  the  contract  was  issued;  I  can't 
remember  the  date. 

Q.  Now,  the  minutes  of  the  board  of  directors 
show  that  on  October  3rd,  1938,  the  1939  contracts 
for  Oxnard  and  Clarksburg  were  approved. 

A.  If  that  is  what  is  shown  in  the  minutes,  that 
is  correct. 

Q.  How  long  before  that  date  did  you  have  your 
first  discussion  on  the  subject  with  Mr.  Zitkowski? 

A,  Before  we  presented  it  to  the  board.  Here 
is  the  plan :  Mr.  Zitkowski  and  his  assistants  worked 
out  the  details  of  these  proposed  contracts.  They 
brought  them  to  me  and  I  made  certain  tests  for 


Mandeville  Island  Farms,  Inc.,  et  al.        473 

(Deposition  of  W.  N.  Wilds.) 

my  own  personal  information  to  see  whether  or  not, 
under  the  scale  contract  proposed  and  the  estimated 
amounts  that  we  might  receive  from  sugar,  we  could 
make  a  profit.  If  those  short  individual  tests  showed 
that  we  could  not  make  a  profit,  then  he  had  to  do 
some  more  calculating. 

Q.  I  am  particularly  referring  to  the  change 
from  the  1938  to  the  1939,  in  respect  to  the  fact  that 
the  1938  contract  for  Clarksburg  provided  the  grow- 
ers were  to  be  paid  [204]  upon  the  basis  of  the  net 
returns  from  Clarksburg  alone,  while  the  1939  con- 
tract provided  that  the  growers  who  dealt  with 
Crystal  in  the  Clarksburg  district  were  to  be  paid 
upon  the  joint  net  average  return  of  all  factories 
north  of  the  36th  parallel  in  California.  Now,  it  is 
that  particular  change  that  I  am  inquiring  about. 

A.  May  I  elaborate  a  little  on  that  in  giving  you 
a  reply  ? 

Q.  I  want  to  know  whether  you  talked  about  that 
to  anyone  connected  with  Holly  or  Spreckels. 

A.     No,  no,  I  did  not,  I  did  not. 

Q.  Then,  so  far  as  you  are  concerned,  that  mat- 
ter was  initiated  by  Mr.  Zitkowski,  is  that  correct  ? 

A,  I  wouldn't  say  it  was.  May  I  elaborate  for 
a  little  bit? 

Mr.  Works:  You  have  a  right  to  explain  your 
answer  when  it  is  called  for. 

The  Witness :  Here  is  the  situation :  I  do  not  feel 
that  the  beet  industry  has  any  apologies  to  make  to 
anyone  for  settling  on  a  joint  net  basis,  even  though 
it  may  be  a  joint  net  with  other  companies.  I  say 
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that  for  the  reason  that,  in  order  to  stabilize  the  in- 
dustry, a  joint  net  is  the  preferable  way  to  settle 
with  your  growers,  not  only  from  the  growers'  stand- 
point, but  from  the  processors'  standpoint.  I  may 
turn  that  around,  not  only  from  the  processors' 
standpoint,  [205]  but  from  the  growers'  standpoint. 
As  an  illustration,  we  have  a  plant  at  Clarksburg 
that  is  capable  of  slicing  beets  say,  from  15,000  acres. 
From  time  to  time,  there  are  100,000  to  150,000  acres 
of  beets  grown  in  that  area.  Now,  suppose,  just  for 
the  purpose  of  illustrating,  Crystal  nets  $6.00  per  bag 
for  its  sugar,  and  Holly  and  Spreckels  net  $5.50,  the 
following  season  all  of  the  growers  would  want  to 
grow  for  Crystal  because  we  netted  the  most.  We 
can't  take  all  those  beets,  there  is  only  a  certain 
quantity  we  can  process.  When  we  turn  down  these 
growers  of  Holly  and  Spreckels  when  they  come  to 
us  and  want  us  to  take  their  contracts,  they  say, 
'Well,  to  hell  with  beets;  I  aim  not  going  to  grow 
beets  any  more.  If  my  neighbor  across  the  road  gets 
more  for  his  beets  than  I  do  for  mine,  I  am  not  going 
to  grow  any  more  beets,'  with  the  result  the  entire 
industry  suffers.  That  can  be  reversed.  Maybe  next 
year  Holly  nets  $6.00,  and  Crystal  and  Spreckels  net 
$5.50.  It  keeps  the  industry  in  a  turmoil  constantly 
without  getting  any  more  for  the  growers  or  for  the 
processors.  Carry  that  thought  just  a  little  further. 
The  mere  fact  that  we  have  continued  to  take  a  joint 
net  and  settle  on  a  joint  net  at  Chaska  and  Mason 
City  through  these  many  years,  and  we  still  do,  and 
that  for  a  number  of  years  East  Grand  Forks  grow- 
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ers  were  settled  on  a  net  return  from  the  East  Grand 
Forks  plant  until  we  finished  Moorehead  last  year, 
when  those  two  plants  drew  beets  from  much  the 
same  area,  then  we  started  to  [206]  settle  on  a  joint 
net  basis  with  our  growers  in  that  area. 

Now,  let  me  go  a  little  bit  further  than  that.  It  used 
to  be,  if  you  wished  to  express  your  opinion  of  in- 
ability of  some  individual  you  would  say,  'Well, 
that  man  should  be  a  farmer.'  That  day  is  past.  We 
have  some  of  the  smartest  men  in  the  business,  now, 
on  farms,  and  I  feel  this  way,  that  if  those  farmers 
in  Minnesota  and  North  Dakota  and  Iowa  had  felt 
the  company  was  discriminating  against  them  by  set- 
tling on  joint  nets,  they  would  have  kicked  over  the 
traces  long  before  this. 

Mr.  Arndt :  I  move  to  strike  out  the  various  com- 
ments of  the  witness  as  not  responsive. 

The  Witness:  That  is  merely  in  explanation  of 
the  question  you  asked. 

Q.  Now,  referring  to  the  change  in  California 
between  the  1938  form  of  single  average  return  of 
Clarksburg  and  the  1939  form  of  return,  combined 
with  Holly  and  Spreckels,  at  the  time  of  your  dis- 
cussion with  Mr.  Zitkowski,  when  he  presented  that 
to  you  for  the  first  time,  and  at  the  time  you  pre- 
sented the  matter  to  the  board  of  directors,  did  you 
have  before  you  the  results  of  Crystal's  operations, 
Spreckels'  operations,  and  Holly's  operations  in 
California  north  of  the  36th  parallel  during  any  of 
the  preceding  years'? 

A.     I  should  say  not.  I  had  Crystal's. 
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Q.  And,  then,  you  didn't  know  whether  Crystal 
had  done  better  or  worse  than  the  other  two  com- 
panies? [207]  A.     During  those  years? 

Q.     During  the  preceding  years. 

A.     Financially  ? 

Q.  No,  insofar  as  the  average  net  return  was 
otherwise. 

Mr.  Works:    Sugarwise. 

The  Witness:    Netwise? 

Mr.  Works:    Yes. 

A.     For  what  years? 

Q.  1937  and  1938,  or  either  of  them,  the  crop 
years  of  1937  and  1938. 

A.  I  can't  say  offhand;  I  don't  know;  I  don't 
know. 

Q.    Have  you  read  Mr.  Zitkowski's  deposition? 

A.  I  tried  to  read  it,  but  the  copy  I  had  was  so 
poor  I  could  only  read  a  portion  of  it.  I  couldn't  get 
the  full  drift  of  his  deposition. 

Q.  Are  you  aware  of  the  fact  he  testified  he  had 
nothing  to  do  with  the  determination  of  this  change, 
and  that  it  came  from  you,  and  that  you  informed 
him  of  the  change,  and  then  he  told  the  growers  and 
put  it  into  effect? 

A.    No,  I  don't — repeat  that  again. 

Q.     (Last  question  repeated  by  reporter.) 

A.  No,  I  can't  say  that  I  recall  telling  him  to 
put  that  into  effect,  because  he  was  in  charge  of  the 
operations  and  he  figured  up  the  contracts  and  pre- 
sented them  to  me  for  approval.  [208] 

Q.    I  want  to  show  you,  call  your  attention,  to  the 
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answer  to  Interrogatory  39,  which  is  contained  at 

page  139  of  the  answers. 

A.  May  I  say  this :  I  was  out  of  the  state  when 
those  were  prepared,  as  I  recall  it,  and  have  never 
studied  them. 

Q.     This  refers  to  a  letter. 

Mr.  Works:     What  page? 

Mr.  Arndt :    I  have  139  of  the  answers. 

Q.  This  is  a  form  of  letter  from  Spreckels  Sugar 
Company  to  Holly  Sugar  Corporation  and  Ameri- 
can Crystal  Sugar  Company,  dated  August  16th, 

1940.  It  says  in  the  third,  fourth  and  fifth  lines  of  the 
first  paragraph,  'we  discussed  with  you  the  appoint- 
ment of  Messrs.  Lybrand,  Ross  Bros.,  and  Montgom- 
ery as  accountants  for  the  Spreckels  Sugar  Com- 
pany.' Was  that  discussion  with  you? 

A.  I  don't  remember  discussing  it  with  them  at 
all.  I  may  have,  but  I  doubt  it.  But  that  letter  was 
written  after  the  contract  was  put  out ;  it  must  have 
been.  Therefore,  it  had  no  bearing  on  the  putting 
out  of  the  contract. 

Q.     During  the   cropping  years   1939,  1940  and 

1941,  during  which  the  joint  return  method  was  in 
force  in  the  Clarksburg  area,  did  you  make  any  en- 
deavors to  ascertain  whether  the  growers  received 
more  or  less  under  that  method  than  they  would 
have  received  under  the  single  return  method? 

Mr.  Works:     Which  growers?  [209] 
Mr.  Arndt:     Growers  in  the  Clarksburg  district 
having  contracts  with  Crystal. 

A.     Well,  I  don't  know  how  one  could  figure  that, 


478       American  Crystal  Sugar  Company  vs. 

(Deposition  of  W.  N.  Wilds.) 

because  we  did  not  have  the  figures  of  the  other  two, 

so  I  don't  see  how  we  could  possibly  have  figured 

them. 

Mr.  Works:  The  answer  is,  you  don't  know 
whether  it  was  more  or  less  or  as  much? 

The  Witness:  How  would  I  know  unless  I  had 
the  figures  of  the  other  two  companies?  That  is 
right. 

Q.  I  want  to  show  you  a  letter,  copy  of  a  letter, 
of  November  6th,  1939,  from  H.  E.  Zitkowski  to 
Mr.  Lester  J.  Holmes 

Mr.  Works:    Which  page? 

Mr.  Arndt:  That  is  page  52  of  the  answers,  52, 
53  and  54. 

Q.     and  particularly  call  your  attention  to 

the  second  paragraph,  which  commences  with  the 
words  'Concerning  the  first  objection,'  and  will  ask 
you  to  read  that  paragraph.  Now,  did  you  ever  see 
that  or  a  copy  of  that  before? 

A.    I  may  have. 

Q.     What  is  your  best  recollection? 

A.  I  doubt  very  much  that  I  saw  it  at  the  time, 
because  Mr.  Zitkowski  carried  on  the  correspond- 
ence directly  with  the  factory  managers,  who  re- 
ported to  him. 

Q.  I  call  your  attention  to  this  portion  which  re- 
fers [210]  to  the  Clarksburg  contract:  'Concerning 
the  first  objection,  which  refers  to  an  average  net 
selling  price  for  the  sugar  produced  in  Northern 
California,  I  think  you  yourself  understand  the 
principles  behind  this  very  thoroughly.  The  prin- 
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cipal  objective  therein  is  to  attain,  as  far  as  this  is 
possible,  a  higher  average  net  receipt  for  sugar  by 
avoiding,  as  much  as  possible,  cut-throat  competi- 
tion, crosshaul  of  sugar,  and  other  similar  practices, 
all  of  which  tend  to  depress  the  receipts  for  sugar 
and  benefit  principally  the  transportation  companies 
and  some  of  the  dealers  in  sugar  to  the  detriment 
of  perhaps  both  the  customer  and  the  grower  of  beets, 
as  well  as,  of  course,  the  processor  of  such  beets.' 
Did  you  ever  have  any  discussion  with  Mr.  Zitkowski 
regarding  cut-throat  competition  or  crosshaul  of 
sugar  ? 

A.     Not  that  I  can  recall  right  now. 

Q.  Did  you  ever  have  any  discussion  with  him 
as  to  how  or  in  what  manner  the  use  of  the  1939 
form  of  the  Clarksburg  contract  by  Crystal  in  place 
of  the  1938  form  would  in  any  way  avoid  cut-throat 
competition  or  crosshaul  of  sugar? 

A.  May  I  ask  you  one  question  so  I  will  know 
what  I  am  answering  on  this  %  Would  you  define  cut- 
throat competition  for  me  ? 

Q.  These  are  Mr.  Zitkowski 's  words,  and  I  am 
asking  you  whether  you  ever  discussed  that  subject 
with  him.  [211] 

A.  No,  as  far  as  I  know,  I  never  discussed  that. 
That  letter  was  a  letter  to  the  factory  manager. 

Q.  Did  you  ever  discuss  the  question  of  how  the 
adoption  of  this  new  form  of  contract  in  1939  in  the 
Clarksburg  area,  as  compared  to  the  1938  contract, 
would  in  any  way  avoid  cut-throat  competition  or 


480       American  Crystal  Sugar  Company  vs. 

(Deposition  of  W.  N.  Wilds.) 

any  kind  of  competition,  or  would  avoid  the  cross- 
haul  of  sugar? 

A.  I  don't  know  how  I  am  going  to  answer  those 
questions  without  giving  some  background. 

Mr.  Works :  The  question  is,  did  you  discuss  these 
objections  with  him? 

The  Witness:  There  may  have  been  times  when 
I  would  walk  into  his  office  and  he  would  say,  'I 
understand ' 

Mr.  Works:  It  isn't  what  you  might  have  said. 
It  is  what  you  did  say,  if  anything. 

The  Witness :    Well,  to  the  best  of  my  recollection. 

Mr.  Works :    As  you  recall. 

The  Witness :  I  can  only  answer  to  the  best  of  my 
recollection,  and  that  is  I  had  none  whatsoever. 

Mr.  Works:  No  man  has  any  recollection  better 
than  his  best  recollection. 

The  Witness :    That  is  right. 

Q.  Did  you  discuss  with  anyone  from  Holly  or 
Spreckels  in  1937,  1938  or  1939  cut-throat  competi- 
tion? A.    No.  That  is  absolutely  no. 

Q.     Or  did  you  discuss  the  crosshaul  of  sugar? 

A.  No.  I  will  say  I  ought  to  explain  this  thing  a 
little  so  this  gentleman  can  understand  it. 

Mr.  Works:    You  are  doing  it  all  right. 

The  Witness :  But  we  are  not  getting  all  the  real 
points  of  the  thing. 

Mr.  Works:  Mr.  Wilds,  we  are  not  trying  the 
case  today. 

The  Witness :    Oh,  all  right,  all  right. 

Q.  Did  you  ever  discuss  with  any  other  officer 
or  director  or  employee  of  Crystal  in  1937,  1938  or 
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1939  cut-throat  competition  or  crosshaul  of  sugar 
or  endeavoring  to  avoid  them  as  far  as  possible,  in- 
sofar as  the  operations  of  the  Clarksburg  factory  or 
its  product  was  concerned  ?  A.    No. 

Q.  Now,  in  reply  to  Interrogatory  99,  which  is 
found  at  page  205,  the  interrogatory  asked  what  at- 
tempts, if  any,  were  made  by  Crystal  to  ascertain 
for  1939, 1940  and  1941  cropping  years  the  individual 
net  returns  from  sugar  sales  by  the  other  manu- 
facturers of  beet  sugar  having  factories  north  of 
the  36th  parallel. 

A.  Those  are  the  years  when  they  had  the  aver- 
age net? 

Q.    Yes. 

A.  I  think  the  sugar  companies  preserved  their 
nets  very  carefully  because  they  probably  didn't 
want  the  others  to  know. 

Q.  The  answer  was,  'Crystal  did  not  attempt  to 
ascertain  such  returns  except  that  by  mathematical 
processes  Crystal  [213]  worked  out  approximations 
of  the  said  net  returns.'  Did  you  have  anything  to 
do  with,  or  did  you  ever  discuss  or  see  such  ap- 
proximations that  Crystal  worked  out? 

A.  I  don't  know  how  they  would  work  out  an 
approximation.  No.  I  don't  think  it  is  possible. 

Q.  Then,  as  I  understand  your  testimony,  the 
first  time  that  you  had  your  attention  in  any  way 
directed  to  a  possible  change  in  the  Clarksburg  con- 
tract from  the  single  return  to  the  joint  return  was 
when  Mr.  Zitkowski  spoke  to  you  about  it? 

A.     That  is  correct. 
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Q.     Now,  when  did  that  conversation  take  place? 

A.  I  couldn't  tell  you.  It  was  at  the  time  he  was 
making  calculations  to  see  what  we  could  pay  to 
our  growers  in  that  area  for  their  beets.  As  a  matter 
of  fact,  our  whole  scale  contract  has  always  been 
based,  not  on  how  cheaply  can  we  buy  beets,  but 
how  much  can  we  pay  for  beets  and  live. 

Q.  I  am  referring,  now,  only  to  the  portion  of 
the  contract  which  changed  from  an  average  net  re- 
turn at  Clarksburg  to  the  joint  net  return  of  all  fac- 
tories north  of  the  36th  parallel.  Now,  when  you  had 
that  discussion  with  Mr.  Zitkowski,  who  was  present  ■? 

A.     I  don't  know  that  anyone  was  present. 

Q.     What  was  said  on  that  subject '^ 

A.    What  subject?  I  am  lost.  [214] 

Q.  On  the  subject  of  change  of  the  Clarksburg 
contract  from  the  payment  to  the  growers  based 
upon  the  average  net  return  of  the  Clarksburg  fac- 
tory to  the  average  net  return  of  all  factories  in 
California  north  of  the  36th  parallel. 

A.  As  I  recall  it  now,  the  government's  participa- 
tion during  the  war  in  the  amounts  to  be  paid  beet 
growers  eliminated  the  joint  net  return. 

Q.     The  war  didn't  commence  until  1941. 

A.    Yes. 

Q.     We  are  talking,  now,  about  1938  and  1939. 

A.     1938,  1939  and  1940  we  had  the  joint. 

Q.  And  you  had  the  joint  for  1939,  1940  and 
1941  ?  A.     That  is  right. 

Q.  So,  sometime  before  the  1939  contracts  were 
printed  you  had  this  conversation  with  Zitkowski. 
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Now,  that  was  before  the  war  started.  What  I  want 

to  know  is,  what  was  that  conversation? 

A.  I  don't  remember  any  such  conversation. 
Read  it  if  you  have  it  and  maybe  I  will  recollect  it. 

Q.  The  conversation  I  am  calling  for  is  the  con- 
versation that  you  testified  that  you  had  with  Zitkow- 
ski  when  Zitkowski  first  brought  to  your  attention 
the  recommendation  for  the  change  of  the  form  of 
the  contract  from  the  single  return  to  the  joint  re- 
turn. That  is  the  conversation  I  want. 

A.  Do  you  want  to  know  who  was  present  at 
such  meeting?  [215] 

Q.     Yes. 

A.  I  doubt  if  there  was  anybody  except  Zitkow- 
ski and  myself. 

Q.     What  was  said  then? 

A.     I  don't  remember.  I  haven't  the  slightest  idea. 

Q.    What  was  the  substance  of  it? 

A.  He  must  have  convinced  me  it  was  proper  to 
switch  from  one  to  the  other. 

Q.  What  is  the  substance  of  what  you  said  and 
what  he  said? 

A.  I  really  couldn't  answer  that.  It  has  been  too 
long  ago. 

Q.  Are  you  positive  that  prior  to  that  conversa- 
tion with  him  you  had  no  conversation  with  anyone 
connected  with  Holly  or  with  Spreckels  on  that  sub- 
ject? A.     That  is  my  recollection,  yes. 

Q.     Are  you  positive  of  that? 

A.     As  near  as  I  can  be. 

Q.     To  refresh  your  recollection,  was  there  any 
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conversation  that  you  had  with  anyone  connected 
either  with  Holly  or  Spreckels  or  both  in  which 
there  was  a  discussion  of  the  fact  that  Crystal's  net 
return  from  Clarksburg  was  much  higher  than  the 
net  return  of  either  Holly  or  Spreckels? 

A.  I  don't  think  the  records  will  bear  that  out 
year  after  year. 

Q,     I  am  referring  to  the  year  1937.  [216] 

A.  Oh,  I  can't  answer  that,  because  I  don't  re- 
member it. 

Q.  Did  you  have  any  discussion  with  regard  to 
the  cropping  year  1937? 

A.    Not  that  I  remember. 

Q.  To  refresh  your  recollection,  did  you  have  a 
discussion  with  anyone  connected  with  either  of 
those  two  companies  in  which  the  statement  was 
made  that  unless  Crystal  joined  in  using  the  joint  net 
return  for  Clarksburg  that  war  would  be  declared, 
or  something  to  that  effect? 

A.     Listen — no;  they  don't  bluff  us. 

Q.  Then,  you  are  still  positive  that  the  first  sug- 
gestion of  this  change  came  from  Zitkowski? 

A.  I  would  say  so,  because  he  is  the  individual 
who  usually  presents  a  proposed  contract  for  the 
coming  season. 

Q.  Now,  the  question  of  crosshaul,  is  that  a  ques- 
tion that  the  sales  department  would  be  interested 
in  or  the  production  department? 

A.  We  are  all  interested  in  it.  The  production 
department  has  nothing  to  do  with  it.  It  would  be 
the  sales  and  management.  [217] 
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Q.  So,  any  question  of  avoidance  of  crosshaul 
would  come  from  the 

A.     Sales  or  myself. 

Q.     Sales  or  yourself?  A.     That  is  right. 

Q.  And  during  the  years  1938,  1939  and  1940, 
was  it  not  a  fact  that  the  Western  Sales  Department 
under  Mr.  Hardy  was  under  your  direct  super- 
vision ?  A.     Correct. 

Q.    And  that  you  had  general  charge  of  sales'? 

A.     Correct. 

Q.  So  that  during  those  years  any  matter  of 
crosshaul  would  be  primarily  your  problem  and  not 
Mr.  Zitkowski's? 

A.  That  is  right,  Mr.  Zitkowski  had  nothing  to 
do  with  it. 

Q.  Does  that  refresh  your  recollection,  that,  and 
this  letter  of  Mr.  Zitkowski 's  referring  to  crosshaul 
and  reference  to  competition?  Does  not  that  refresh 
your  recollection  as  to  who  initiated  the  question 
of  change  of  the  Clarksburg  contract  ? 

A.     Not  one  particle. 

Q.  Is  it  true  that  Crystal  had  no  sugar  beet  fac- 
tories between  the  State  of  Colorado  and  the  State 
of  California'?  [218] 

A.  We  had  Montana,  if  you  want  to  call  that 
between. 

Q.     Other  than  Montana,  they  had  nof? 

A.     No.   That  is  right. 

Q.  Now,  Interrogatory  No.  116,  the  answer  to 
which  is  found  at  page  218 — Interrogatory  116 
appears  at  page  32  of  the  Interrogatories — asked 
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whether  Crystal  ever  furnished  any  of  its  employees, 
agents  or  growers  with  data,  statements,  figures  or 
certificates  or  copies  thereof,  showing  the  average 
net  returns  received  by  Holly  or  Spreckels. 

Mr.  Works:     You  don't  mean  average,  do  you? 

Mr.  Arndt:     Yes. 

Q.  Net  return  received  by  Holly  or  Spreckels, 
or  either  of  them,  in  California  north  of  the  36th 
parallel,  for  the  years  1937  to  1943.  The  answer  to 
Interrogatory  No.  116  says:  ''Crystal  did  not  have 
any  systematic  procedure  for  furnishing  any  of  its 
employees,  agents  or  growers  with  data,  statements, 
figures  or  certificates  during  the  crop  years  1937, 
1938,  1942  as  to  the  net  returns  per  100  lbs.  of  sugar 
received  by  Holly  Sugar  Corporation  or  Spreckels 
Sugar  Company.  There  were  undoubtedly  some  dis- 
cussions covering  this  subject  between  Crystal  em- 
ployees amongst  themselves  and  with  growers."  Did 
you  take  part  in  or  listen  to  any  of  those  discussions  ? 

A.     No,  none  of  them. 

Q.  The  answer  to  117  states:  "The  data  referred 
to  [219]  in  the  preceding  Interrogatory  relating  to 
the  crop  years  1937,  1938  and  1942  were  received 
primarily  through  newspaper  accounts  of  payments 
made  for  beets  by  Holly  Sugar  Corporation  or  Sprec- 
kels Sugar  Company  or  both,  and  some  of  the  infor- 
mation was  obtained  from  growers  growing  beets  for 
Holly  Sugar  Corporation  or  the  Spreckels  Sugar 
Company  when  they  received  their  final  settlement 
statements  for  the  respective  crop  years.  There  was 
no  systematic  form  in  which  these  data  were  fur- 
nished to  employees  or  growers  except  as  copies  of 
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the  final  settlement  statements  came  to  their  hands 

from  growers  growing  beets  for  our  competitors." 

A.     Of  course,  we  had  nothing  to  do  with  that. 

Q.  Did  you  ever  see  any  of  those  newspaper  ac- 
counts or  any  of  those  copies  of  the  final  settlement 
statements  or  any  of  the  other  data  referred  to  in 
this  interrogatory? 

A.  I  don't  think  that  I  have  ever  seen  any  of  the 
settlement  statements.  I  am  positive  I  never  have. 
Naturally,  I  probably  have  seen  clippings  that  were 
sent  from  there  to  the  Denver  office,  that  were  in 
the  papers. 

Mr.  Arndt:  May  I  see  the  first  minutes  we  have 
there  ? 

Mr.  Works:    The  Executive  Committee? 

Mr.  Arndt:  No;  of  the  corporation.  The  very 
first  one  we  had. 

Q.  I  will  show  you  the  original  minutes  of  Octo- 
ber 3,  [220]  1938,  of  the  directors  of  this  corpora- 
tion, and  call  your  attention  to  the  fact  that  it  shows 
you  were  present,  and  I  call  your  attention  to  the 
portion  at  the  bottom  of  the  first  page  which  says: 
''The  1939  beet  contracts  for  the  Oxnard  and  Clarks- 
burg, California,  factories  were  submitted  to  the 
meeting  and  the  several  changes  from  the  1938  con- 
tract for  the  respective  factory  districts  were  ex- 
plained." A.     Yes. 

Q.    Who  did  the  explaining  ?  A.    I. 

Q.    What  did  you  say? 

A.    I  usually  went  into  a  meeting 
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Q.  Not  usually,  but  what  did  you  do  at  that  meet- 
ing, if  you  remember? 

A.  I  explained  what  the  differences  were,  but  I 
don't  remember  what  they  were,  now. 

Q.  Did  you  say  anything  to  the  meeting  regard- 
ing the  change  in  the  form  of  the  1939  Clarksburg 
contract,  insofar  as  the  1939  contract  provided  pay- 
ment upon  a  joint  average  return  from  all  factories 
located  north  of  the  36th  parallel,  while  the  1938 
contract  provided  for  an  average  net  return  of 
Clarksburg  only? 

A.  I  would  say,  absolutely  not,  for  the  reason 
that  I  carried  into  those  meetings  a  very  brief  mem- 
orandum, and  I  doubt  if  I  would  have  gone  into  all 
that  detail.  [221] 

Q.  Then,  have  you  any  recollection  of  any  rea- 
son or  reasons  that  Mr.  Zitkowski  gave  you  for  that 
particular  change? 

A.  I  am  satisfied  it  was  with  a  view  of  stabilizing 
the  industry.  There  is  nothing  more  important  to 
us  than  that. 

Q.  Did  he  discuss  the  question  of  crosshaul  of 
sugar  ? 

A.  I  doubt  that  very  much,  because  he  is  not 
interested  in  it.  I  am  really  surprised  it  came  to  his 
mind. 

Q.  Did  he  discuss  with  you  the  question  of  the 
elimination  of  competition  among  purchasers  of 
sugar  beets  ?  A.    Not  at  all. 

Q.    Did  he  discuss  with  you  the  elimination  of 
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competition  among  the  three  factories  in  Northern 

California  for  the  growers? 

A.     You  mean,  for  the  contracting  of  growers  ? 

Q.     Yes. 

A.  No.  There  always  has  been  competition  there, 
but  there  is  nothing  to  discuss  about  it.  We  have 
men  to  go  out  and  work  on  the  growers  to  get  them 
to  sign,  or  they  won't  sign. 

Q.     That  subject  was  not  discussed? 

A.     No,  not  at  all. 

Q.  Have  you  any  recollection  of  any  specific  rea- 
son he  gave  you  for  this  change? 

A.  Yes,  to  help  to  stabilize  the  industry,  both 
for  [222]  our  growers  and  ourselves. 

Q.     Did  he  use  those  words  ? 

A.  I  can't  say  that ;  my  memory  isn't  that  strong, 
but  the  substance  of  it  should  be  that. 

Q.  I  want  to  read  you  the  portions  of  the  deposi- 
tion of  Mr.  Zitkowski,  commencing  on  page  85,  the 
seventh  line  from  the  bottom. 

''Q.  Now,  before  you  had  this  meeting  with  the 
committee  of  growers,  did  you  have  any  discussion 
with  Mr.  Moroney,  Mr.  Fisk  or  Mr.  Holmes  ? 

''A.  Oh,  I  had  frequent  discussions  with  Mr. 
Moroney.  I  mean,  I  met  him  often. 

"Q.  I  mean,  with  reference  to  this  idea  of  de- 
termining the  price  to  be  paid  on  the  basis  of  aver- 
age net  returns. 

''A.  I  don't  recall  such  other  meetings  with  Mr. 
Moroney,  and — say  that  for  the  reason  that  the  mat- 
ter of  sales  policy  was  not  determined  by  me. 
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'^Q.  Then,  at  the  time  that  you  attended  this 
meeting  with  the  growers,  at  which  Mr.  Moroney 
and  Mr.  Fisk  and  Mr.  Holmes  were  present,  the  sales 
department  of  Crystal  had  already  determined  on 
this  new  method  for  1939,  isn't  that  correct"? 

''A.  Well,  I  would  say  it  had  recommended  that 
we  follow  that  policy  as  we  did  in  other  territories. 

'^Q.  Now,  who  told  you  this  decision  of  the  sales 
[223]   department? 

''A.     Undoubtedly,  the  president  of  the  company. 

''Q.     That  is,  Mr.  Wilds?  ''A.  Mr.  Wilds. 

"Q.  Then,  you  were  told  of  the  decision  after 
the  decision  had  been  made  by  the  sales  department 
and  approved  by  Mr.  Wilds,  is  that  correct  ? 

"A.  I  didn't  put  it  just  that  way.  A  recommenda- 
tion had  been  made  by  the  sales  department,  or  by 
the  sales  policy,  which  was  in  frequent  discussion, 
because  we  had  been  proceeding  on  that  sort  of  a 
method  for  more  than  25  years,  or  maybe  I  am  wrong 
about  the  25.  Since  1917  to  1938;  that  is  21  years, 
I  guess;  and  we  were  doing  the  same  thing  in  Col- 
orado, and  were  settling  on  a  joint  factory  net  in 
our  Iowa  and  southern  Minnesota  territory,  so  it 
was  just  an  accepted  condition  under  which  we  had 
been  operating  for  many,  many  years. 

^'Q.  So,  the  Iowa  and  southern  Minnesota  ter- 
ritory was  based  upon  factories  owned  by  Crystal 
and  no  one  else,  isn't  that  correct? 

''A.    That  is  correct. 

*'Q.  Then,  at  the  time  this  meeting  was  held  with 
the  growers,  following  August,  1938,  the  sales  de- 
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partment  already  recommended  the  joint  return  con- 
tract? ''A.     That  is  correct.   [224] 

''Q.  And  prior  to  that  meeting,  the  sales  depart- 
ment had  already  taken  the  matter  up  with  Spreckels 
and  Holly  to  see  if  it  was  satisfactory  to  them. 

"A.  Well,  I  don't  know  who  talked  with  who, 
or  how  the  approach  was  made. 

''Q.  But,  in  any  event,  the  approach  had  been 
made  prior  to  this  meeting  with  the  growers? 

'*A.  That  is  correct,  the  recommendation  had 
been  made  prior  to  the  meeting  with  the  growers, 
and  it  was  our  job  to  inform  the  growers  of  the  in- 
tent and  purposes. 

*'Q.  And  prior  to  this  meeting  with  the  growers, 
the  okay  had  been  secured  from  Spreckels  and  Holly 
to  have  this  plan  go  into  effect? 

"A.  Well,  the  okay ;  I  don't  know  what  you  mean 
by  okay. 

''Q.  I  will  put  it  in  a  different  way.  Crystal  could 
not  have  put  this  plan  into  effect  unless  it  was  con- 
sented to  by  Holly  and  Spreckels,  isn't  that  correct? 

**A.     I  don't  think  Crystal  initiated  the  proposal. 

'^Q.     Who  initiated  it? 

**A.     I  don't  know. 

"Q.  In  any  event,  it  was  initiated  prior  to  the 
time  of  this  meeting  that  you  have  testified  about 
with  the  growers?        ''A.     That  is  right.  [225] 

*'Q.  And  regardless  of  who  initiated  it,  it  was 
recommended  by  the  sales  department  of  Crystal 
and  was  approved  by  Holly  and  Spreckels  prior  to 
this  meeting  with  the  growers  ? 
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'' A.     It  was  recommended  to  us  prior  to  that  time. 

"Q.  When  you  say  'to  us/  you  mean  to  Holmes 
and  yourself? 

"A.     Yes,  the  operating  department. 

*'Q.  So  that,  insofar  as  you  know,  this  project 
originated  with  either  Holly  or  Spreckels,  came  to 
the  sales  department,  the  sales  department  approved 
it  and  recommended  it  to  the  production  depart- 
ment? 

"A.  I  don't  know  what  the  procedure  was  as  far 
as  Holly  and  Spreckels  and  our  company  are  con- 
cerned." 

Now,  do  you  know  how  or  in  what  manner  this 
proposal  was  first  brought  up  for  discussion  between 
Spreckels,  Holly  and  Crystal? 

A.  No,  I  do  not  know.  I  do  know  this,  that  our 
purchasing  departments  had  nothing  whatsoever  to 
do  with  that  feature  of  the  beet  contract.  Mr.  Zit- 
kowski  undoubtedly  assumed  that,  since  I  eventually 
approved  it,  the  purchasing  people  had  gone  over  it. 
As  a  matter  of  fact,  I  think,  if  you  ask  the  purchas- 
ing people  today  if  they  knew  that  during  those 
years  there  was  a  net  return  planned  for  settling 
with  growers,  they  will  say  no.  The  instructions  of 
our  purchasing  departments — we  had  an  eastern  and 
western — were  that  [226]  they  get  the  last  penny 
out  of  our  share,  not  anybody  else's  share. 

Mr.  Graham :  You  mean,  purchasing  department  ? 

The  Witness:  Sales  department,  I  should  say.  I 
doubt  if  our  sales  department  knew  anything  at  all 
about  that  beet  contract.  I  would  like  to  elaborate  on 
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that,  but  you  won't  let  me.  I  did,  because  I  had  charge 

of  the  production  and  the  sales. 

Q.     You  did  what? 

A.  I  knew  that  that  feature  was  a  part  of  the 
beet  contract. 

Q.  Now,  then,  after  hearing  this  testimony  of 
Mr.  Zitkowski's,  you  still  state  that  he  was  the  one 
who  first  brought  this  matter  to  your  attention? 

Mr.  Works:  I  will  object  to  the  form  of  the 
question  as  being  argumentative  and  an  improper  at- 
tempt to  cross  examine  one  witness  with  reference 
to  the  testimony  of  another,  and  no  proper  founda- 
tion laid. 

Q.     Will  you  answer  the  question,  please? 

Mr.  Works:  And  other  objections,  which  will  be 
specified  at  the  trial.  You  may  answer. 

The  Witness :    Read  the  question,  please. 

Q.  I  will  reframe  the  question.  Is  your  memory 
in  any  manner  refreshed  by  what  I  have  read  to 
you  from  Mr.  Zitkowski's  testimony?  [227] 

A.  No.  That  was  a  bad  answer,  for  the  reason 
I  should  elaborate  on  it  to  clarify  it,  but  you  won't 
let  me,  so  the  answer  is  no. 

Mr.  Works:  I  won't  stop  you.  Mr.  Arndt  is  con- 
ducting the  examination.  He  is  the  one  that  has  the 
say. 

The  Witness:    How  about  it? 

Q.  If  the  witness  wants  to  make  an  explanation 
I  won't  stop  you;  I  will  reserve  my  rights  to  object 
afterwards. 

A.    Mr.  Zitkowski  has  been  with  the  company 
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more  than  50  years.  He  has  had  charge  of  the  factory 
operations  and  the  agricultural  departments.  Not 
only  do  the  officers  of  the  American  Crystal  Sugar 
Company  feel  that  he  is  the  outstanding  factory 
operation  and  agricultural  man  in  the  United  States, 
but  other  sugar  companies  will  tell  you  the  same 
thing.  Now,  Mr.  Zitkowski  has  never  had  any  experi- 
ence in  traffic,  accounting,  in  sales,  treasury  work, 
or  anything  of  that  kind,  never  a  day.  I  think  I  can 
say  without  fear  of  contradiction  that  he  has  never 
sold  a  bag  of  sugar  in  his  life.  He  has  had  his  hands 
full  attending  to  his  two  departments,  and  I  think 
these  questions  were  unfair  to  ask  an  individual  not 
connected  with  the  departments  and  business  in- 
volved. 

Mr.  Works :  Never  mind.  They  were  asked,  any- 
way. 

The  Witness:  I  don't  want  to  appear  to  contra- 
dict Mr.  Zitkowski 's  testimony.  [228] 

Mr.  Works:  There  is  no  question  but  what  you 
approved  that  setup  and  ultimate  result? 

The  Witness:    Certainly,  I  did. 

Mr.  Arndt:    That  is  all. 

(Signed)     W.  R.  Wilds 

Subscribed  and  sworn  to  before  me  at  the  City 
and  County  of  Denver,  State  of  Colorado,  this  28th 
day  of  October,  A.  D.  1949. 

My  commission  expires  March  5th,  1942. 

(Signed)  Catharine  M.  Prince,  Notary  Public. 
(Notarial  Seal.)   [229] 
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Mr.  Arndt:  The  next  deposition  is  that  of  Mr. 
Kraybill,  Mr.  W.  E.  Kraybill,  and  this  is  found  at 
page  95: 

''Q.     What  is  your  name,  please? 

^'A.     W.  E.  Kraybill. 

"Q.     You  reside  in  Denver?  ''A.     Yes,  sir. 

''Q.  What  is  your  connection  with  the  Ameri- 
can Crystal  Sugar  Company? 

''A.     Secretary  and  treasurer. 

"Q.     And  how  long  have  you  held  that  position? 

''A.  Since  1934  as  treasurer,  and  since  1936  as 
secretary. 

"Q.  I  have  shown  you  items  A  to  H,  both  in- 
clusive, of  item  8  of  the  subpoena  here.  Now,  did 
you  ever  have  any  conversations  with  anyone  con- 
nected with  Holly  Sugar  Corporation  or  Spreckels 
Sugar  Company  regarding  any  of  those  matters  dur- 
ing the  years  1937  to  1943,  inclusive  ? 

"A.     No,  sir. 

''Q.  Did  you  ever  see  or  have  any  correspond- 
ence with  anyone  connected  with  Holly  or  Spreckels, 
other  than  the  question  of  the  appointment  or  desig- 
nation of  the  certified  public  accountant? 

"A.    No. 

"Q.  Did  you  ever  have  any  discussion  with  any- 
one connected  with  Crystal,  either  as  an  officer,  em- 
ployee, or  director,  [230]  during  the  years  1937  to 
1943,  regarding  any  of  those  matters,  other  than  the 
selection  of  the  certified  public  accountant  to  which 
I  have  referred? 

''A.    What  do  you  mean  by  discussion? 
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''Q.     Conversation  or  discussion. 

"A.  Well,  I  prepared  the  contracts  according 
to  the  instructions. 

"Q.     Contracts  with  whom? 

*'A.    Well,  beet  contracts. 

"Q.  Did  you  ever  have  anything  to  do  with  the 
preparation  of  the  1939  California  Clarksburg  con- 
tracts? 

''A.     Prepare  the  form  for  the  printer. 

"Q.  From  whom  did  you  receive  your  instruc- 
tions ? 

"A.  I  received  them  usually  from  Mr.  Zitkow- 
ski.  I  can't  tell  definitely  just  who  I  received  instruc- 
tions from  for  the  preparation  of  those. 

"Q.  Did  you  have  any  discussion  with  either  Mr. 
Zitkowski  or  Mr.  Wilds  as  to  the  reason  for  the 
change  in  the  1939  form  from  the  1938  form  ? 

"A.    No,  because  that  wasn't  any  of  my  business. 

"Q.  Then,  the  only  discussion  you  had  was  in 
connection  with  the  printing  of  either  the  form  or 
proposed  forms  of  contract,  without  going  at  all  into 
the  reasons  for  any  of  those  contracts,  is  that  cor- 
rect? ''A.     That  is  right."  [231] 

That  ends  Mr.  Kraybill. 

The  next  is  Mr.  J.  A.  Summerton,  found  at 
page  98: 

"Q.    What  is  your  name,  please? 

*'A.    J.  A.  Summerton. 

''Q.     You  reside  in  Denver?  ''A.    Yes,  sir. 
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*'Q.  What  is  and  has  been  your  connection  with 
American  Crystal  Sugar  Company? 

''A.    Well,  from  the  time  I  started? 

'^Q.     Oh,  go  back  to  1935  or  six. 

"A.  Well,  for  the  period  1930  until  January, 
1936,  I  was  cashier  at  the  Oxnard  factory,  and  from 
January,  1936,  to  some  time  the  latter  part  of  1946, 
I  was  purchasing  agent. 

''Q.     You  mean  at  Oxnard  or  the  home  office? 

''A.  In  Denver.  And  from  1946  until  March  1st 
of  this  year  I  was  comptroller,  and  vice  president  and 
comptroller  since  that  time. 

"Q.     Have  you  seen  the  subpoena  herein? 

'^A.     I  have. 

"Q.  Now,  referring  to  paragraph  8  thereof,  and 
to  items  A  to  H,  just  read  them  over.  Did  you  ever 
have  any  discussion  with  anyone  connected  with 
Holly  or  Spreckels,  or  were  you  present  at  any  dis- 
cussion at  which  any  of  such  persons  were  present, 
at  which  any  of  those  items  were  discussed? 

''A.    No.  [232] 

'*Q.  Did  you  at  any  time  between  1937  and  1943 
discuss  any  of  those  matters  with  anyone  connected 
with  Crystal,  or  were  you  present  at  a  meeting  at 
which  any  of  those  matters  were  discussed? 

''A.     No. 

"Q.  Did  you  ever  see  or  take  part  in  any  corres- 
pondence or  see  any  communications  regarding  any 
of  those  matters  during  those  years? 

*'A.    Not  during  those  years." 

Then  Mr.  Hayden  starts  at  page  100 : 
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^'Q.     What  is  your  name,  please? 

^'A.     J.  B.  Hayden,  H-a-y-d-e-n. 

' '  Q.     You  live  in  Denver,  do  you  ? 

''A.     That  is  right. 

'^Q.     And  what  is  your  connection  with  Crystal? 

''A.     Executive  vice  president. 

'^Q.     How  long  have  you  held  that  position? 

''A.     Since  March  1st,  1949. 

''Q.  And  prior  to  that  what  was  your  connection 
with  Crystal? 

'*A.  I  was  vice  president  and  general  manager 
from  1946  to  1949. 

''Q.     And  prior  to  1946? 

''A.  I  was  eastern  salesmanager  from  1936  until 
1946. 

^'Q.  Now,  were  you  served  with  a  subpoena  in 
this  case  ?  [233]  "A.     Yes,  I  was. 

"Q.  Now,  I  show  you  a  copy  of  the  subpoena, 
and  particularly  call  your  attention  to  items  A  to 
H  of  paragraph  8,  and  ask  you  to  read  them  over. 
Did  you  at  any  time  in  1937  up  to  1943,  inclusive, 
have  any  conversation  with,  or  were  you  present  at, 
any  conversation  at  which  there  was  present  any 
representative  officer  or  employee  of  the  Holly  Sugar 
Corporation  or  Spreckels  Sugar  Company,  at  which 
any  of  the  matters  referred  to  in  items  A  to  H  of 
paragraph  8  of  Exhibit  A  to  the  deposition  was  or 
were  discussed?  ''A.     No,  sir. 

"Q.  Did  you  ever  have  any  discussion  with  or 
were  you  ever  present  at  any  discussion  with  any 
officer  or  employee  of  the  American  Crystal  Sugar 
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Company  regarding  any  of  those  matters  during 

those  years'? 

*'A.  I  didn't  know  that  we  had  a  joint  net  settle- 
ment during  those  years.  I  was  eastern  salesmanager 
and  was  not  advised  of  it." 

That  completes  the  depositions  except  as  to  cer- 
tain matters  that  appeared  in  the  deposition  which 
were  not  the  subject  of  a  particular  witness's  testi- 
mony, which  I  will  next  offer. 

At  page  64  of  the  same  deposition  there  was  read 
into  the  record  an  extract  from  the  minutes  of  the 
executive  committee — pardon  me — from  the  minutes 
of  the  board  of  [234]  directors  of  the  defendant 
American  Crystal  Sugar  Company  as  follows,  and  I 
now  offer  that  into  evidence : 

* '  The  1939  beet  contracts  for  the  Oxnard  and 
Clarksburg,  California,  factories  were  submitted 
to  the  meeting  and  the  several  changes  from  the 
1938  contracts  for  the  respective  factory  dis- 
tricts were  explained.  After  discussion,  and 
upon  motion  duly  made  and  seconded,  it  was 
unanimously  resolved  the  forms  of  the  1939  beet 
contracts  as  submitted  for  the  Oxnard  and 
Clarksburg,  California,  factories  be  approved." 

Now,  there  are  certain  other  matters  that  are  set 
forth  in  the  books  of  account  which  were  read  into 
the  minutes,  which  I  think  could  be  handled  more 
simply  by  including  them  in  the  stipulation  that  we 
v^ll  present,  so  instead  of  reading  them  now — ^they 
are  just  figures  taken  from  the  books,  so  instead  of 
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reading  them  now  I  will  put  them  in  the  stipulation 
that  we  are  going  to  file. 

Does  the  court  desire  to  take  a  recess  at  this  time? 

The  Court:  I  am  going  to  ask  a  question  so  it 
will  be  clear  in  the  record.  As  I  understand  there 
is  no  claim  that  beets  involved  in  this  hearing,  in 
their  original  form,  ever  crossed  a  state  line. 

Mr.  Arndt :    That  is  correct. 

The  Court:  It  is  only  the  products  of  the  beets 
that  [235]  entered  into  interstate  commerce. 

Mr.  Arndt :    That  is  correct. 

The  Court:     To- wit,  sugar. 

Mr.  Arndt:    That  is  correct. 

Mr.  Works:     So  stipulated. 

Mr.  Arndt :  And  that  was  the  situation  that  arose 
previously  and  that  was  the  reason  we  took  the  word 
*' sugar"  out  before  because  your  Honor  wanted  to 
be  sure  we  weren't  claiming  that  the  beets  crossed 
the  state  line. 

The  Court:     And  I  still  want  that. 

Mr.  Arndt:     And  that  is  still  our  position. 

The  stipulation  will  show,  your  Honor,  that  cer- 
tain molasses  that  was  produced  from  cane  in  the 
Hawaiian  Islands,  was  shipped  into  the  Oxnard 
plant  and  was  used  in  the  Oxnard  plant  together 
with  beet  pulp  that  came  as  a  byproduct  of  the 
manufacture  into  sugar  of  both  Clarksburg  and  Ox- 
nard beets  at  the  Oxnard  plant,  and  the  resultant 
molasses,  beet  pulp  was  sold. 

That  is  the  only  additional  item  that  has  devel- 
oped as  to  that.  In  other  words,  we  have  an  inter- 
state shipment  of  molasses  involved  also. 
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Mr.  Works:  That  doesn't  affect  the  situation 
with  reference  to  beets. 

Mr.  Arndt :  That  doesn't  affect  the  situation  with 
reference  to  beets.  No  beets  crossed  the  state  line. 

The  Court:  We  will  take  a  five-minute  recess  at 
this  time. 

(Short  recess.) 

The  Court:     Proceed,  gentlemen. 

Mr.  Arndt :  At  this  time,  if  the  court  please,  we 
desire  to  offer  certain  exhibits — pardon  me,  certain 
documentary  evidence  into  evidence  as  exhibits. 

The  first  23  of  those  listed  in  our  list  of  exhibits 
are  documents  that  are  attached  either  to  the  amend- 
ment to  the  answer  or  to  the  amended  complaint. 

The  Court:  Just  how  are  we  going  to  keep  that 
straight  ? 

Mr.  Arndt :  By  having  them  offered  by  reference. 
In  other  words  I  have  them  on  this  list  of  exhibits. 
Each  one  is  referred  to  as  to  just  what  it  is.  They 
are  all  printed  documents. 

Mr.  Works:  May  I  peek  over  your  shoulder  at 
your  list? 

Mr.  Arndt:    Yes. 

Mr.  Works:  The  first  13  seem  to  be  contract 
forms  with  other  companies  to  which  we  object  as 
being  immaterial. 

Mr.  Arndt :  Inasmuch  as  they  are  attached  to  the 
answer  I  don't  see  how  they  can  very  well  claim 
they  are  immaterial. 

Mr.  Works:     Our  answer? 

Mr.  Arndt:  These  are  taken  from  your  own 
answer. 
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Mr.  Works:  The  objection  is  certainly  with- 
drawn. 

Mr.  Arndt:  The  first  23  documents  are  taken 
from  your  [237]  answer. 

Mr.  Works.  I  don't  recall  now  how  that  happened 
but  if  we  attached  them  I  am  disqualified. 

Mr.  Arndt:  It  may  not  be  necessary  even  to  of- 
fer them  if  they  are  a  part  of  their  answer  but  I  do 
offer  them. 

Mr.  Works :  I  don't  care.  It  doesn't  make  any  dif- 
ference. 

The  Court :  The  only  thing  is,  gentlemen,  when  we 
get  all  through  somebody  is  going  to  be  unhappy  and 
then  what  is  going  to  be  sent  to  the  Circuit  Court. 
That  is  what  I  want  to  know. 

Mr.  Arndt.  Well,  I  am  offering  them  by  reference 
if  the  court  please. 

The  Court:  You  are  offering  them  by  reference. 
What  does  that  mean  to  me?  When  I  have  to  read 
them  how  am  I  going  to  know  what  you  are  talking 
about  when  you  brief  this  case  and  when  the  Circuit 
Court  doesn't  know  anything  about  the  background 
until  it  gets  the  record. 

Shouldn't  those  be  offered  in  evidence  and  in  some 
manner  designated  in  the  record  as  to  what  they  are 
so  when  the  record  goes  to  the  Circuit  Court  that 
court  will  know  what  you  are  talking  about. 

Mr.  Arndt :  For  example  I  would  offer  as  our  Ex- 
hibit 1  by  reference  the  Los  Alamitos  Sugar  Com- 
pany and  Holly  Sugar  Corporation  the  1938-1939 
agreement  for  Imperial,  which  is  Exhibit  1  of  the 
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amendment  to  the  answer  to  the  first  amended  [238] 
complaint.  That  describes  it. 

Mr.  Works :  May  I  make  one  suggestion  along  the 
line  of  what  his  Honor  is  thinking  about.  If  there  is 
an  appeal  in  this  case  there  is  going  to  be  a  printed 
record.  You  also  have  the  right  to  take  up  original 
exhibits.  Now,  why  don't  we  either  tear  these  out  of 
the  answer  or  else  put  in  duplicates  so  they  can  re- 
main as  exhibits  and  they  won't  have  to  be  printed, 
because  that  is  going  to  cost  somebody  a  lot  of  money. 

The  Court :  As  I  understand  the  first  23  of  these 
items  are  a  part  of  the  answer  or  the  pleadings. 

Mr.  Arndt :    Yes,  they  are. 

The  Court :    Of  the  defendant. 

Mr.  Works :  They  would  be  in  the  judgment  roll 
ordinarily. 

The  Court:  If  you  stipulate  they  be  deemed  in 
evidence  they  will  not  have  to  be  duplicated. 

Mr.  Works:    All  right. 

Mr.  Arndt :  Then  I  will  read  the  exhibit  numbers 
as  they  appear  in  the  documents  themselves. 

Mr.  Works:  Why  don't  you  hand  them  to  the 
clerk  and  let  him  copy  them  ? 

Mr.  Arndt :  All  right,  and  they  will  be  considered 
as  read. 

The  Court :    Are  they  all  on  that  one  document  ? 

Mr.  Arndt:  Yes,  the  first  23  items  of  that  docu- 
ment. [239] 

The  Court :  I  mean  the  rest  of  the  items  that  you 
are  going  to  offer. 

Mr.  Arndt :  This  contains  all  items  up  to  item  55. 
Then  I  have  another  document  that  starts  at  55  and 
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goes  on.  In  other  words,  items  24  to  55  are  documents 
which  I  will  now  offer. 

The  Court :    That  you  are  going  to  present  ? 

Mr.  Arndt :    Yes. 

The  Court :    Actually  physically  present  them  ? 

Mr.  Arndt:    Yes. 

The  Court :  Then  read  into  the  record  the  first  23 
which  will  be  deemed  as  offered  and  which  are  now  a 
part  of  the  pleadings  and  so  designated. 

Mr.  Arndt :  The  first  is  Los  Alamitos  Sugar  Com- 
pany and  Holly  Sugar  Corporation,  1938-1939  agree- 
ment. Imperial  Valley,  which  is  Exhibit  1  of  the 
amendment  to  the  answer  to  the  first  amended  com- 
plaint. 

No.  2  is  the  Holly  Sugar  Corporation,  Santa  Ana, 
1939  agreement,  which  is  Exhibit  2  to  the  same. 

No.  3  is  Holly  Sugar  Corporation,  Santa  Ana,  1940 
agreement,  which  is  Exhibit  3  to  the  same. 

No.  4  is  Los  Alamitos  Sugar  Company  and  Holly 
Sugar  Corporation,  1940  local  contract,  which  is 
Exhibit  4  to  the  same. 

No.  5  is  the  same  for  Imperial  Valley,  1940-1941  to 
the  [240]  same. 

No.  6  is  the  Holly  Sugar  Corporation,  Santa  Ana, 
1941  agreement,  which  is  Exhibit  5  also  to  the  same. 

No.  7  is  Los  Alamitos  and  Holly  local  1941,  which  is 
Exhibit  7  to  the  same. 

No.  8  is  Los  Alamitos,  Long  Beach,  1941,  which  is 
Exhibit  8  to  the  same. 

No.  9  is  Union  Sugar,  Coastal,  1939,  which  is  Ex- 
hibit 9  to  the  same. 
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No.  10  Union  Sugar,  San  Joaquin  Valley,  1939, 
which  is  Exhibit  10  to  the  same. 

11  is  Union  Sugar,  Coastal,  for  1940,  which  is  Ex- 
hibit 11  to  the  same. 

No.  12  is  Union  Sugar,  marked  "Probably  San 
Joaquin  Valley,"  1940,  which  is  Exhibit  12  to  the 
same. 

No.  13  is  Union  Sugar,  Southern,  1941,  which  is 
Exhibit  13  to  the  same. 

No.  14,  American  Crystal  Sugar,  Coastal,  for  1939, 
which  is  Exhibit  14,  to  the  same. 

No.  15  is  American  Crystal,  San  Joaquin  Valley, 
1939,  which  is  Exhibit  15  to  the  same. 

No.  16  is  American  Crystal,  Coastal,  1940,  which  is 
Exhibit  16  to  the  same. 

17,  American  Crystal,  San  Joaquin  Valley,  1940, 
which  is  Exhibit  17  to  the  same.  [241] 

No.  18,  American  Crystal,  Coastal,  which  is  Ex- 
hibit 18  to  the  same. 

No.  19,  American  Crystal,  San  Joaquin  Valley, 
1941,  which  is  Exhibit  19  to  the  same. 

No.  20,  American  Crystal,  1938  Clarksburg  is  Ex- 
hibit A  to  the  amended  complaint  but  that  is  1938 
Clarksburg. 

No.  21  is  American  Crystal,  1939  Clarksburg, 
which  is  Exhibit  13  to  the  amended  complaint. 

No.  22  is  American  Crystal,  1940  Clarksburg, 
which  is  Exhibit  C  to  the  amended  complaint. 

No.  23  is  American  Crystal,  1941  Clarksburg, 
which  is  Exhibit  D  to  the  amended  complaint. 

The  Court :  You  are  building  up  a  big  record  in 
view  of  the  fact  the  documents  are  all  admitted  and 
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recognized  by  the  parties.  You  are  going  to  need  a 
sugar  factory  of  your  own  to  pay  for  it. 

Mr.  Works:  Apparently  Mr.  Arndt  wants  these 
things.  I  don't  see  where  they  help  or  hinder  in  any 
way,  but  he  is  making  his  own  record. 

The  Court :    It  looks  like  he  is  the  engineer. 

The  Clerk:  Shall  I  find  each  one  of  those  docu- 
ments and  put  a  mark  on  them  ? 

The  Court:  They  are  just  deemed  in  evidence, 
that  is  all. 

Mr.  Arndt:  These  next  documents  have  all  been 
exhibited  to  counsel.  [242] 

First  we  offer  Exhibit  24. 

The  Court :  No  exhibits  have  actually  been  offered 
yet.  It  is  only  by  reference. 

Mr.  Arndt :    Yes. 

The  Court:  Then  the  next  exhibit  you  offer  will 
be  Exhibit  1.  You  haven't  introduced  any  exhibit  in 
evidence  yet. 

Mr.  Arndt :  The  others  I  have  numbered  from  1  to 
23  and  I  have  these  numbered  from  24  on. 

The  Court:  All  right,  let  us  follow  the  numbers, 
Mr.  Clerk. 

Mr.  Arndt:  As  No.  24  we  offer  the  American 
Crystal  Oxnard  contract  for  1935. 

The  Clerk:    Plaintiff's  Exhibit  24. 

Mr.  Arndt :  As  No.  25  we  offer  the  Amalgamated 
Sugar,  Holland  District,  1934-1935  contract. 

The  Clerk:     Plaintiff's  Exhibit  25  in  evidence. 

Mr.  Arndt :  As  No.  26  the  American  Crystal,  Ox- 
nard-Yellow,  1936  contract. 

The  Clerk:    Plaintiff's  Exhibit  26  in  evidence. 
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Mr.  Arndt :  As  No.  27  American  Crystal,  Oxnard- 
White  contract  for  1936. 

The  Clerk:    Plaintife's  Exhibit  27  in  evidence. 

Mr.  Arndt :  As  No.  28  American  Crystal,  Delivery 
at  Tracy  or  Alvarado,  1936  contract.  [243] 

The  Court:  What  materiality  do  these  old  con- 
tracts have,  Mr.  Arndt  ? 

Mr.  Arndt :  I  want  to  present  a  complete  picture 
of  the  situation. 

The  Court :  The  period  you  are  complaining  about 
is  1940  and  1941. 

Mr.  Arndt :  That  is  right  and  I  am  showing  what 
transpired  before  and  what  transpired  afterward.  I 
am  presenting  all  the  contracts. 

The  Court :  There  isn't  any  dispute  about  them,  is 
there,  counsel? 

Mr.  Works :    Not  that  I  know  of,  your  Honor. 

The  Court.  That  prior  to  these  three  years  they 
paid  off  at  the  individual  plant  and  afterwards  it 
was  the  average  during  these  three  years.  It  was  the 
average  and  that  was  the  change. 

Mr.  Works :  That  is  right.  No  dispute  about  that 
at  all. 

Mr.  Arndt :  I  would  like  to  offer  all  the  contracts 
before  and  after. 

The  Court:  Why  don't  you  offer  them  as  one  ex- 
hibit? 

Mr.  Arndt :  Very  well.  I  offer  as  Exhibit  28  the 
Amalgamated  Sugar  Company,  Clarksburg,  1935- 
1936  contract. 

As  No.  30  I  offer  the  American  Crystal,  Oxnard, 
White,  1937  contract.  I  offer  American  Crystal,  Ox- 
nard, Yellow,  1937  contract.  [244] 
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I  offer  American  Crystal,  Clarksburg,  1937  con- 
tract. 

I  offer  American  Crystal,  Oxnard,  White,  1938 
contract. 

I  offer  American  Crystal,  Oxnard,  Yellow,  1938 
contract. 

I  offer  American  Crystal,  Oxnard,  1942,  two  con- 
tracts. 

That  will  all  be  one  exhibit.  Exhibit  29. 

The  Court:    Admitted. 

Mr.  Arndt :  That  consists  of  what  was  on  the  list 
of  exhibits  as  Exhibits  29  to  35,  inclusive. 

I  offer  as  our  next  exhibit  the  contracts  of  the  Na- 
tional Sugar  Manufacturing  Company  for  1938, 
1939, 1940, 1941  and  1942,  consisting  of  five  contracts. 

The  Court:    Admitted. 

Mr.  Arndt :  That  was  our  old  36  and  it  will  now  be 
offered  as  Exhibit  30. 

The  Court :    Admitted. 

Mr.  Arndt:  As  Plaintiff's  next  exhibit  we  offer 
the  American  Crystal,  Clarksburg  contract,  for  1943, 
1944, 1945, 1946  and  1947,  consisting  of  five  contracts. 

The  Court:    Admitted. 

The  Clerk :    Plaintiff's  Exhibit  31. 

Mr.  Arndt :  That  was  our  old  37.  We  now  offer  it 
as  31. 

The  Court :    It  is  admitted. 

Mr.  Arndt :  Now  as  our  next  exhibit.  Exhibit  32, 
we  offer  the  American  Crystal,  1939, 1938, 1940, 1941, 
and  1942,  [245]  for  Missoula,  Rocky  Ford,  San  Luis 
Valley,  Albuquerque  and  Texas  Panhandle,  Grand 
Island,  Mason  City,  Chaska,  East  Grand  Forks,  for 
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North  Dakota,  East  Grand  Forks  for  Minnesota. 
Those  are  our  old  numbers  38,  39,  40,  41  and  42.  I 
offer  those  in  evidence. 

The  Court:    Admitted. 

The  Clerk:    Plaintiff 's  Exhibit  32. 

Mr.  Arndt :  We  next  offer  a  letter  from  American 
Crystal  Sugar  Company  by  Mr.  Lester  Hohnes  to  R. 
C.  Zuckerman,  dated  July  20,  1943,  which  is  our  old 
Exhibit  43,  referring  to  an  extra  50  center  per  ton  for 
beets  delivered  prior  to  December  1st,  1943. 

The  Court:    Admitted. 

The  Clerk :    Plaintiff's  Exhibit  33  in  evidence. 

Mr.  Arndt:  As  our  next  exhibit.  Exhibit  34,  we 
offer  the  old  44,  copy  of  a  letter  from  Mandeville  Is- 
land Farms,  Inc.,  by  Roscoe  C.  Zuckerman,  to  Mr. 
Lester  Holmes,  manager  of  Crystal  Sugar  Company, 
Clarksburg,  California,  dated  November  18,  1940, 
with  reference  to  certain  field  tests  as  to  the  results 
of  the  early  harvest  of  sugar  beets. 

The  Clerk:    That  is  Exhibit  34. 

The  Court:  What  is  the  materiality  of  that?  I 
don't  like  to  get  you  started  again. 

Mr.  Arndt:  Under  the  contract,  as  the  Supreme 
Court  pointed  out,  the  company  could  direct  when 
beets  were  to  be  harvested.  During  this  period  of 
years  they  would  tell  the  grower  when  to  deliver  and 
when  not  to  deliver,  and  so  on.  They  were  insisting  in 
certain  years  on  early  delivery.  We  will  show  that  the 
grower  objected,  and  this  is  the  result.  Here  the 
grower  makes  tests  and  advises  the  company,  when  he 
has  to  deliver  early,  he  has  less  weight  and  less  sugar 
content  than  if  he  were  allowed  to  hold  the  beets 
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The  Court :  I  know,  but  the  agreement  before  the 
three  years  in  question  had  the  same  provision. 

Mr.  Arndt :    That  is  correct. 

The  Court :  In  other  words,  there  would  be  noth- 
ing illegal  in  this  contract  if  it  was  not  the  result  of 
a  conspiracy.  In  other  words,  the  American  Crystal 
Sugar  Company  could  make  with  the  grower  any 
kind  of  a  contract  he  wanted  [247]  to,  as  long  as  it 
was  not  the  result  of  a  conspiracy. 

Mr.  Arndt:  I  wouldn't  go  quite  that  far,  in  view 
of  a  decision  of  the  Circuit  Court  in  one  of  the  east- 
ern circuits  in  connection  with  a  somewhat  similar 
contract.  They  said  it  was  unconscionable,  the  vari- 
ous terms  and  conditions  that  were  put  in  there. 

The  Court :  I  know,  but  as  far  as  an  antitrust  case 
is  concerned 

Mr.  Arndt :    That  is  correct,  your  Honor. 

The  Court:  As  far  as  an  antitrust  case  is  con- 
cerned, it  has  to  be  as  the  result  of  a  combination. 

Mr.  Arndt :  That  is  correct.  This  also  goes  again 
to  the  situation  of  showing  the  unfairness  of  using 
the  Clarksburg  1939,  1940,  and  1941  individual  re- 
turn as  a  basis  for  damages  where,  in  some  of  the 
years  when  the  beets  were  shipped  to  Oxnard,  and 
some  of  the  years  the  grower  was  forced  to  harvest 
beets  early,  over  his  own  desire,  so  the  company  could 
ship  them  to  Oxnard,  this  shows  the  result  of  early 
shipping  when  the  company  insisted  on  having  them 
shipped  early. 

The  Court :  I  know,  but  what  you  are  complain- 
ing about  in  this  case,  as  I  understand  it,  is  the  aver- 
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age  return  upon  which  the  different  refineries  agreed. 

Mr.  Arndt :    That  is  right. 

The  Court :  These  other  matters  have  nothing  to 
do  with  [248]  the  antitrust  suit. 

Mr.  Arndt :  Except  as  they  go  to  show  that  it  is 
improper  to  use  Mr.  Works'  theory  of  the  1939, 1940, 
and  1941  individual  Clarksburg  returns. 

Mr.  Works:  Your  Honor,  in  order  to  cut  the 
Gordian  knot,  I  will  object  to  this  exhibit  as  entirely 
immaterial. 

The  Court :  I  think  it  is  immaterial,  but  if  he  has 
anything  upon  which  he  thinks  he  can  tie  into  that, 
why,  let  him  go  ahead. 

Mr.  Arndt;  As  our  next  exhibit,  we  will  offer  a 
group  of  photostatic  copies  of  the  books  and  records 
of  Crystal,  taken  from  the  Analysis  Ledger  of  Con- 
trol Accounts,  being  the  dried  pulp  sales  for  the  fiscal 
year  ending  March  31,  1942,  the  wet  pulp  account, 
the  molasses  sales  account,  for  the  year  ending  March 
31,  1942,  the  same  information  for  the  year  ending 
March  31,  1941,  the  same  for  the  year  ending  March 
31,  1943,  being  items  45  to  53  of  our  former  list  of 
documents.  We  offer  them  as  one  document  now. 

The  Court :  I  am  going  to  admit  these  exhibits.  I 
am  under  the  impression,  Mr.  Arndt,  you  are  going 
to  have  a  heavy  burden  to  show  where  they  are  ma- 
terial to  any  issue  in  the  case.  I  know  you  are  quite 
convincing  and  quite  an  advocate  when  it  comes  to 
writing,  but  you  are  going  to  have  a  lot  of  trouble  in 
that  respect,  because  I  don't  see  where  the  pulp  sales 
have  anything  to  do  with  it.  You  may  be  able  to  [249] 
show  me.  I  am  just  calling  your  attention  to  that  at 
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this  time.  You  might  be  able  to  convince  me  about  it 
as  you  did  in  the  Santa  Anita  race  track  and  the  rail- 
way, but  you  are  going  to  have  a  new  problem  now. 

The  Clerk :    That  will  be  Exhibit  35. 

Mr.  Arndt :  As  our  next  exhibit,  we  offer  certain 
data  furnished  by  Crystal  to  us,  showing  the  number 
of  bags  sold  in  the  crop  years  1940  and  1941  from 
Clarksburg,  and  the  crop  years  1939,  1940,  and  1941 
from  Oxnard,  showing  the  gross  receipts  and  sales 
and  marketing  expense  that  were  included  in  deter- 
mining the  joint  net  return.  This  is  contained  in  item 
54  of  our  previous  document. 

The  Clerk :    That  is  Exhibit  36. 

Mr.  Arndt :  As  our  next  exhibit,  we  offer  photo- 
static copies  of  the  office  records  of  Wood,  Crump, 
Rogers,  Arndt  &  Evans,  showing  the  daily  time  rec- 
ord and  the  amount  of  time  spent  on  these  two  cases 
from  day  to  day  and  from  month  to  month  and  from 
year  to  year  in  connection  with  the  application  for 
attorney  fees. 

The  Court :   Is  that  also  from  decade  to  decade  ? 

Mr.  Arndt :    Yes,  your  Honor. 

The  Clerk :    That  will  be  Exhibit  37. 

Mr.  Arndt :  For  the  purpose  of  aiding  the  Clerk 
in  following  the  next  exhibit,  I  hand  him  a  copy  of 
the  document  headed  "Plaintiffs'  Additional  Ex- 
hibits." What  will  be  the  [250] next  number? 

The  Clerk:    Exhibit  38. 

Mr.  Arndt:  As  Exhibit  38,  I  offer  a  lease  dated 
July  31,  1940,  and  one  dated  December  31,  1941,  be- 
tween American  Crystal  Sugar  Company  and  G.  K. 
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Evans.  These  are  items  57  and  58  of  the  other  docu- 
ment. 

The  Court :    Did  you  say  ' '  leases ' '  ? 

Mr.  Arndt :  The  leases  covering  the  property  Mr. 
Evans  farmed. 

The  Court :  Do  I  understand  the  American  Crys- 
tal Sugar  Company  own  the  land  Mr.  Evans  worked  ? 

Mr.  Arndt :    Yes,  your  Honor. 

The  Court :    Is  that  also  true  of  Mandeville  ? 

Mr.  Arndt:  No,  your  Honor.  In  connection  with 
Mandeville  that  land  was  originally  owned  out- 
right  

The  Court:  In  other  words,  as  far  as  the  record 
is  concerned,  so  far  as  the  Mandeville  case  is  con- 
cerned, the  American  Crystal  had  no  control  over  the 
land  whatsoever. 

Mr.  Arndt :  We  say  save  such  as  might  be  set  forth 
in  the  contract  for  sugar.  It  had  no  interest  in  the 
land  itself,  save  and  except  crop  mortgages  it  re- 
ceived. 

The  Court:    Well,  that  is  incidental. 

Mr.  Arndt:  Yes.  Well,  it  might  be  incidental  to 
the  title,  but  it  was  not  incidental  to  the  fact  that 
Mandeville  and  Zuckerman  couldn't [251] 

The  Court:  I  know.  The  Sugar  Company  may 
have  financed  them,  but  that  has  nothing  to  do  with 
this  lawsuit. 

Mr.  Arndt:  Well,  it  does  if  the  defense  of  pari 
delicto  is  seriously  urged.  It  has  in  this  respect,  that 
in  1938,  the  crop  year,  before  there  was  any  conspi- 
racy, Mandeville  Island  gave  a  crop  chattel  mortgage 
to  the  Sugar  Company.  They  were  flooded  out  that 
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year,  and  from  then  on  they  were  indebted  under 
crop  mortgages.  This  original  crop  mortgage  applied 
to  all  future  crops  until  they  were  paid  off.  So  they 
were  not  a  free  agent  and,  without  paying  off  Crystal 
this  back  crop  mortgage,  they  couldn't  deal  with  any- 
body else,  because  they  had  a  crop  mortgage  on  and 
a  chattel  mortgage,  too.  For  that  purpose,  we  weren't 
free.  That  is  the  only  purpose  those  crop  chattel  mort- 
gages cover  in  the  case. 

But  insofar  as  Crystal  is  concerned,  and  Evans, 
these  leases  show  that  Evans  was  to  pay  20  per  cent 
of  the  amount  of  any  and  all  conditional  payments 
received  under  the  Sugar  Beet  Act  of  1937,  and  that 
would  apply  to  the  year  here  involved. 

The  Court:  There  were  no  payments  under  that 
Sugar  Act,  though,  were  there  ? 

Mr.  Arndt:  Yes,  your  Honor,  payments  were 
made,  which  we  will  show  by  our  next  exhibit.  In 
other  words,  payments  were  made  and  payments 
were  turned  over  to  Crystal. 

The  Court :  I  know,  but  that  is  on  the  accounting 
angle. 

Mr.  Arndt:  No,  your  Honor.  The  Secretary  of 
Agriculture  [252]  in  the  determination  determined 
that  any  persons  receiving  benefits  should  not  use  a 
joint  return.  Crystal  did  receive  it,  had  a  contract  to 
receive,  and  we  will  show  Crystal  did  receive  20  per 
cent 

The  Court:  But  you  haven't  answered  my  ques- 
tion. 

Mr.  Arndt:    What  is  it? 

The  Court :    That  feature  of  it  is  a  matter  of  ac- 
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counting,  isn't  it,  rather  than  part  of  the  conspi- 
racy ? 

Mr.  Arndt :    Well,  in  this  sense 

The  Court:  In  other  words,  counsel,  if  you  can 
establish  damages  here,  and  suppose  there  is  also 
shown  there  is  money  under  an  accounting,  I  am  not 
going  to  use  that  as  a  measuring  stick  for  damages. 

Mr.  Arndt :  We  do  not  claim  we  are  entitled  to 
this,  we  ourselves  are  entitled  under  an  accoimting  to 
this  20  per  cent  of  the  payment.  That  we  do  not  con- 
tend. We  merely  contend  this  is  one  element  in  con- 
nection with  a  possible  theory  as  to  using  the  figures 
of  the  Secretary  of  Agriculture,  and,  second,  that 
they  continued  during  the  third  year,  that  is  1941,  to 
operate  under  this  plan,  after  the  Secretary  of  Agri- 
culture had  said  that  it  shall  not  be  used  to  anyone 
getting  the  benefit  payments,  and  they  were  receiv- 
ing portions  of  the  benefit  payments  despite  that. 

The  Court :  When  you  add  all  that  up,  what  does  it 
mean  ? 

Mr.  Arndt :  It  means  two  things.  It  means  an  addi- 
tional [253]  possible  theory  of  damages,  and  it  sim- 
ply means  a  continuation  of  this  plan  after  they  re- 
ceived formal,  ofiicial  knowledge  that  it  was  objected 
to  by  the  Department  of  Agriculture,  the  use  of  a 
joint  net  return  with  any  other  company. 

We  next  offer,  if  the  Court  please,  as  our  next  ex- 
hibit, document  listed  as  65  in  this  record,  Holly 
Sugar  Corporation  New^s  Letter  of  November  13, 
1941. 

The  purpose  of  this  is  to  show  that,  as  soon  as  the 
conspiracy  ended,  the  various  companies  were  offer- 
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ing  bonuses  to  growers.  The  Crystal  interrogatories 
show  that  they  offered  50  cents  a  ton  plus  an  early  de- 
livery bonus  of  $1.70  and  35  cents.  This  is  to  show 
what  Holly  Sugar  Corporation  offered. 

The  Court :  All  right.  Now,  counsel,  after  the  ter- 
mination of  conspiracy,  the  act  of  another  member 
of  the  conspiracy  is  not  admissible. 

Mr.  Arndt :  We  endeavor  to  show  by  this  the  re- 
sumption or  the  commencement  of  competition. 

The  Court :  I  know,  but  what  somebody  else  did  is 
not  binding  upon  the  American  Crystal  Company 
after  the  conspiracy  terminated. 

Mr.  Works:  We  would  object  on  that  ground, 
your  Honor. 

The  Court:    I  will  sustain  the  objection. 

Mr.  Arndt :  This  was  sent  out  while  the  conspiracy 
was  still  operating  as  to  the  next  contract  in  this 
sense.  This  is  dated  November  13,  1941.  The  1941 
contracts  settlement  [254]  did  not  take  place  until 
August  1942.  So,  on  November  13,  1941,  which  was 
the  date  of  this  document,  when  they  were  seeking  to 
sign  up  these  growers  for  the  1942  contract,  the  grow- 
ers were  making  deliveries  yet  under  the  1941  con- 
tract, and  the  time  for  settlement  had  not  as  yet  been 
reached.  So  that  the  growers  and  the  companies  were 
still  operating  under  the  1941  contract  at  that  time. 

The  Court :  They  might  have  still  been  operating 
under  it,  but  they 

Mr.  Arndt :  They  apparently  decided  in  the  future 
they  were  not  operating  under  it. 

The  Court :  Well,  I  am  going  to  admit  it,  counsel. 
These  people  had,  you  might  say,  one  outlet  for  their 
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beets,  the  American  Crystal,  and  the  question  is, 
could  they  have  gotten  more  for  their  beets  during 
that  period  than  they  did  get*?  I  don't  think  that 
tends  to  prove  or  disprove  anything,  what  some  other 
company  is  going  to  do,  but  I  will  admit  it  to  facili- 
tate the  movement  along  here.  I  want  to  see  some  live 
"witnesses.  That  is  what  I  am  looking  for. 

Mr.  Arndt :    I  have  two  of  them  here,  your  Honor. 

The  Court:    Well,  I  am  looking  for  them. 

Mr.  Arndt :    That  is  No.  65. 

The  Clerk :    That  will  be  exhibit  39. 

Mr.  Arndt :  Our  next  exhibit  is  an  original  agree- 
ment between  American  Crystal  and  Evans,  dated 
August  31,  1942,  [255]  when  their  relationship 
ceased,  and  which  provides  that  the  portion  of  the 
sugar  benefit  payments  under  the  Sugar  Act  of  1937, 
which  had  been  withheld  by  the  Government,  should 
be  paid  to  Crystal  when  and  as  received.  That  is  the 
old  67. 

The  Clerk :    That  is  Exhibit  40. 

Mr.  Arndt:  The  next  is  the  old  68  and  old  69, 
which  are  the  sugar  beet  deliveries  to  American  Crys- 
tal Company  during  August  1st  to  August  21st  of 
the  year  1939,  and  August  1st  to  August  21st  of  the 
year  1940. 

The  Court :    By  whom  ? 

Mr.  Arndt :  By  Mandeville  Island  Farms,  Inc.,  in 
each  of  those  years. 

The  Court:  There  isn't  any  dispute  as  to  the 
amount  of  deliveries,  is  there  ? 

Mr.  Arndt:  No.  The  purpose  of  it  is  this,  your 
Honor.  I  will  put  it  this  way.  One  of  our  theories  of 
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damages  is  that  we  should  apply  the  1942  basis  of 
payment. 

The  Court :    Does  that  cover  1942  ? 

Mr.  Arndt :    No.  I  will  explain  it. 

The  Court :  What  year  do  those  cover  ?  Is  that  a 
part  of  the  period  of  conspiracy  ? 

Mr.  Arndt:    Yes,  your  Honor. 

The  Court :    Isn't  that  admitted  in  the  answer  ? 

Mr.  Arndt:    No. 

The  Court :    The  amount  of  beets  received  ?  [256] 

Mr.  Arndt:  No.  I  will  explain  this,  your  Honor. 
Under  the  1942  contract,  there  was  an  early  bonus 
payment.  In  order  to  apply  tliat  same  payment  to 
1939  and  1940,  if  the  court  so  determines  it,  we  must 
know  v>^hat  those  exact  weekly  deliveries  were.  This 
sliows  the  exact  weekly  deliveries.  Unfortunately, 
Crystal  ciuld  not  find  their  copies  of  these  records,  so 
the  or.ly  thint;  we  can  do  is  to  furnish  our  original 
records,  which  we  got  from  Crystal  during  tliose  par- 
ticular times,  showing  deliveries  during  those  three 
w(^eks,  so  if  your  Honor  should  agree  with  us,  we 
would  have  the  definite  calculations  here  in  the  record. 

The  Court :  Well,  I  might  state  now — and  I  have 
found  it  sometimes  gets  you  in  trouble  to  think  out 
loud,  because  sometimes  I  have  to  back  up,  take 
water — I  have  this  thought  in  mind,  that  it  is  hardly 
fair  to  compare  conditions  existing  in  1942  with  the 
years  prior  thereto,  because  of  the  war  situation.  I 
think  that  changed  the  whole  economic  picture.  We 
know  what  effect  that  had  upon  economic  life  and 
the  price  structure. 

Mr.  Arndt :    The  price  structure  was  frozen. 
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The  Court:    What  is  that? 

Mr.  Arndt :  In  most  cases,  the  price  structure  was 
frozen. 

The  Court :  I  realize  it  was  frozen.  I  don't  remem- 
ber the  date  that  it  was  frozen. 

Mr.  Arndt :  I  will  supply  that  information  in  our 
brief,  [257]  if  the  Court  please,  as  to  when  that  was. 

The  Court :  I  have  that  thought  in  mind  when  you 
are  trying  to  compare  things.  For  instance,  there  is 
the  demand.  Here  you  have  a  high  demand,  a  great 
demand  for  a  commodity.  That  demand  would  very 
easily  exist  in  1942  and  it  wouldn't  exist  in  1939. 

Mr.  Works :  Your  Honor,  I  can  think  of  just  one 
thing  alone.  There  was  no  more  cane  sugar  from 
either  Hawaii  or  the  Philippine  Islands,  and  we  will 
show  beet  consumption  in  California  almost  doubled 
in  1942. 

The  Court :  I  am  making  comments  as  we  go  along 
so,  as  you  gentlemen  try  to  work  out  your  briefs,  you 
will  know  some  of  these  problems.  I  know  it  would  be 
better  if  I  would  play  poker  here  and  keep  quiet. 

The  Clerk :    The  last  document  is  Exhibit  41. 

Mr.  Arndt :  As  the  next  exhibit,  we  offer  the  docu- 
ment listed  as  No.  82,  transcript  of  proceedings  on 
hearing  on  defendant's  motion  to  quash  the  deposi- 
tion subpoena  at  Denver,  Colorado,  on  September  16, 
1949,  before  the  District  Court  of  the  United  States 
for  the  District  of  Colorado,  in  connection  with  the 
fixing  of  attorney  fees,  because  this  was  one  court 
proceeding  that  did  not  take  place  before  your 
Honor,  and  the  only  way  your  Honor  can  know  what 
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there  happened  is  to  show  the  proceeding  itself.  So 
we  offer  this  for  that  purpose. 

Mr.  Works:  Isn't  the  time  for  this  in  your 
schedule?  [258] 

Mr.  Arndt :  No.  I  was  not  there.  This  is  not  shown 
in  our  schedule  at  all. 

Mr.  Works:  I  was  not  there  either.  This  was  at 
Denver,  Colorado. 

The  Court:  You  introduce  it  for  that  purpose 
only? 

Mr.  Arndt:  Yes.  That  is  the  only  purpose  for 
which  I  am  offering  it,  your  Honor. 

The  Clerk :    That  is  Exhibit  42. 

The  Court :  I  might  state  that  on  the  question  of 
attorney  fees,  I  am  going  to  ask  for  an  expression 
from  counsel  on  that  feature  of  it  before  the  evidence 
is  closed.  In  other  words,  I  am  not  going  to  try  to  grab 
a  figure  from  the  thin  air  as  to  attorney  fees  that  are 
going  to  be  allowed.  The  last  case  I  tried,  I  had  an  at- 
torney all  warmed  up,  thinking  he  was  going  to  get  a 
large  attorney  fee,  and  then  I  decided  the  case 
against  him.  He  wouldn't  speak  to  me  for  several 
weeks.  Then  he  said  the  statute  of  limitations  had 
run. 

I  make  that  explanation  because  I  don't  want  you 
to  think,  from  the  fact  that  I  am  asking  for  evidence 
and  data  on  the  question  of  attorney  fees,  that  any- 
thing is  indicated.  I  want  the  information  before  me 
if  I  do  need  it. 

Mr.  Arndt :  We  next  offer  a  document  marked  85 
in  this  list  of  documents,  which  is  a  Haskins  &  Sells 


Mandeville  Island  Farms,  Inc.,  et  al.         521 

statement  for  Crystal's  Clarksburg  factory  for  the 
year  1942. 

The  Court:    What  is  that?  [259] 

Mr.  Arndt:  Clarksburg,  1942.  It  is  a  Haskins  & 
Sells  Clarksburg  statement  for  1942. 

The  Court :  I  still  don't  get  the  first  word  that  you 
use. 

Mr.  Arndt :    It  is  a  copy.  That  is  our  old  85. 

The  Clerk:    That  will  be  Exhibit  43. 

Mr.  Arndt :  Our  final  one  at  this  time  is  the  vari- 
ous copies  of  the  various  crop  mortgages,  chattel 
mortgages,  from  Mandeville  and  Zuckerman  to  Crys- 
tal, and  the  final  release  of  March  3, 1944.  This  is  not 
listed  on  that  group,  but  it  is  marked  here  as  86. 

The  Court :  And  they  are  offered  for  the  purpose 
of  showing  the  relationship  between  the  parties'? 

Mr.  Arndt :  To  show  the  relationship  between  the 
parties,  yes,  that  is  it. 

The  Clerk :    That  is  Exhibit  44. 

Mr.  Arndt:  I  will  next  follow  with  living  wit- 
nesses, if  the  Court  please. 

The  Court :  We  will  take  a  recess  at  this  time  until 
2:00  o'clock. 

(Whereupon,  a  recess  was  taken  until  2:00 
p.m.  of  the  same  day.)  [260] 

Los  Angeles,  California,  February  23,  1950 
2:00  o'clock  p.m. 

The  Court:    Proceed,  gentlemen. 

Mr.  Arndt :  If  the  court  please,  we  have  an  addi- 
tional written  stipulation  as  to  some  facts  which  we 
would  like  to  offer  in  evidence  in  the  same  manner  as 
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offered  previously,  that  is,  to  have  the  reporter  copy 
it  into  the  record. 

The  Court :    Stipulation  of  facts  ? 

Mr.  Works :    Yes,  your  Honor. 

The  Court :    That  will  be  the  order. 

Mr.  Arndt :  We  offer  it  in  evidence  as  we  did  be- 
fore. 

Mr.  Works:  We  are  still  going  on  the  assump- 
tion your  Honor  made  some  time  ago,  that  there 
is  no  jury  present.  We  think  a  lot  of  these  things  are 
immaterial  but  they  don't  do  any  harm  and  they  may 
go  in  so  far  as  we  are  concerned. 

(The  stipulation  referred  to  is,  in  words  and 
figures  as  follows :  [261] 

It  is  hereby  stipulated  as  follows : 

1.  During  the  crop  year  1942,  Crystal  paid  to 
growers  in  California  who  signed  its  Clarksburg 
form  of  contract,  the  following  amounts,  in  addition 
to  the  prices  set  forth  in  said  contracts  between  Crys- 
tal and  the  respective  growers : 

(a)  A  "bonus"  of  50c  per  ton  for  beets  de- 
livered ; 

(b)  An  ''early  delivery  bonus"  of  $1.00  per  ton 
for  beets  delivered  the  week  commencing  July  27, 
1942,  70c  per  ton  for  beets  delivered  the  week  com- 
mencing August  3,  1942,  and  35c  per  ton  for  beets 
delivered  the  week  commencing  Aug.  10th,  1942. 

(c)  Neither  of  said  bonuses  was  paid  during  the 
crop  years  1939, 1940  or  1941. 

2.  (A.)  During  the  1939,  1940  and  1941  crop 
years,  no  beets  were  delivered  to  Crystal  prior  to 
August  1st. 
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B.  During  the  1939  crop  year  delivery  of  sugar 
beets  was  made  by  Mandeville  to  Crystal  as  follows : 

(a)  During  the  week  commencing  July  27th — 
none; 

(b)  During  the  week  commencing  August  3rd — 
none; 

(c)  During  the  week  commencing  August  10th — 
57.253  tons; 

3.  During  the  crop  year  1940,  deliveries  of  sugar 
beets  were  made  by  Mandeville  to  Crystal  as  follows : 

(a)  During  the  week  commencing  July  27th — 
72.682  tons;  [262] 

(b)  During  the  week  commencing  August  3rd — 
1103.295  tons; 

(c)  During  the  week  commencing  August  10th — 
1746.692  tons. 

4.  During  the  1941  crop  year,  no  deliveries  of 
sugar  beets  were  made  during  the  first  three  weeks 
of  August  by  either  Zuckerman  or  Evans. 

5.  Crystal  acquired  its  Clarksburg  plant  after 
its  predecessors,  Amalgamated  Sugar  Company,  had 
signed  growers  on  its  1936  crop  contract.  Crystal 
completed  performance  upon  these  contracts.  The 
first  crop  year  as  to  which  Crystal  signed  growers  to 
its  Clarksburg  contract  was  1937.  The  net  return 
from  Crystal's  sales  of  sugar  from  the  Clarksburg 
plant  during  the  cropping  years  1937  and  1938,  as 
defined  in  the  1937  and  1938  contracts,  and  averaged 
for  the  2  years,  was  3.504c  per  pound. 

6.  The  1942  Clarksburg  average  net  return  of 
Crystal  from  sales  of  sugar,  as  defined  in  the  1942 
contract,  was  4.246c  per  pound. 
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7.  The  1943  crop  payments  to  growers  by  Crystal 
in  the  Clarksburg  district  was  not  based  upon  a  net 
return  basis  but  upon  a  price  composed  of  a  base 
payment,  a  support  payment  established  by  the  Com- 
modity Credit  Corporation,  an  early  delivery  incen- 
tive payment  [263]  of  25c  per  ton  and  an  incentive 
payment  of  $1.00  per  ton. 

8.  If  the  various  bonuses  paid  during  the  crop 
year  1942  had  been  paid  during  the  crop  years  1939, 
1940  and  1941,  the  resulting  additional  payments 
would  have  been  as  follows : 

If  the  early  delivery  bonus  of  $1.00  was  paid  for 
the  week  commencing  July  27th,  the  70c  bonus  for 
the  week  commencing  Aug.  3rd  and  the  35c  bonus  for 
the  week  commencing  August  10th,  the  resulting  ad- 
ditional payments  would  have  been  as  follows : 

Zuckerman  Evans 

1939     1940     1941  1941 

50c  bonus  11,177.8  12,715.15  7,072.35  2,200.85 

Sl.OO  first  wk.  bonus. none            72.68           none  none 

.70c  second  wk.  bonus none          772.31           none  none 

.35c  third  wk.  bonus 20.04          611.34           none  none 

9.  If  Mandeville,  Zuckerman  and  Evans  had 
been  paid  for  their  beets  in  1939,  1940  and  1941  on 
the  same  basis  as  a  grower  would  have  been  paid  for 
the  same  amount  of  beets  with  the  same  sugar  con- 
tent, delivered  in  the  same  week,  but  calculated  un- 
der the  1942  Crystal-Clarksburg  contract,  the  addi- 
tional payments  over  what  was  actually  paid  would 
have  been  as  follows,  if  the  early  bonuses  were  paid 
for  the  weeks  commencing  [264]  July  27th,  August 
3rd  and  August  10th,  respectively : 


50c 

Early  Del. 

Bonus 

Bonus 

Total 

11,177.80 

20.04 

65,459.34 

12,715.15 

1456.33 

62,630.72 

7,072.35 

0 

15,872.77 

2,200.85 

0 

5,393.10 
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Contract 
Additional 

1939  Mandeville    54,261.50 

1940  Mandeville    48,459.24 

1941  Zuckerman  8,800.42 

1941  Evans  3,192.25 

(No  No.  10.) 

11.  Evans  delivered  beets  to  Crystal's  Clarks- 
burg factory  in  1937  and  1938.  Mandeville  delivered 
no  beets  to  Crystal  in  1937.  Mandeville  was  under 
contract  to  deliver  beets  to  Crystal  for  the  crop- 
ping year  1938.  The  properties  were  planted  with 
seed  purchased  from  Crystal  by  Mandeville  under 
the  standard  Clarksburg  1938  contract  but  the  en- 
tire crop  was  destroyed  by  a  flood  which  in  February, 
1938  covered  Mandeville  Island  and  as  a  result  no 
beets  were  produced  that  cropping  year. 

12.  Evans  was  indebted  under  crop  and  chattel 
mortgages  to  Crystal  at  the  time  he  signed  the  1939 
contract  and  continued  consistently  indebted  to  Crys- 
tal thereafter  until  August  31,  1942,  when  he  was  in- 
debted in  the  sum  of  $45,952.38,  which  was  secured 
by  crop  and  chattel  mortgages.  At  that  time  the  par- 
ties entered  into  an  agreement  dated  August  31,  [265] 
1942,  the  original  of  which  will  be  offered  in  evidence. 

13.  Evans  entered  into  leases  with  Crystal  dated 
July  31, 1940  and  December  31, 1941  for  the  farming 
of  certain  land  owned  by  Crystal  and  farmed  by 
Evans.  Said  land  was  owned  by  Crystal.  Said  leases 
provided  for  the  use  of  said  land  for  the  growing  of 
sugar  beets.  Said  leases  provided  for  rent  of  20%  of 
the  price  received  for  the  beets  and  20%  of  all  pay- 
ments under  the  Sugar  Act  of  1937  or  any  laws  in 
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continuation  or  amendment  thereof  and  20%  of  any 
soil  conservation  or  other  benefit  payments. 

14.  For  the  1939  crop,  20%  of  the  payments 
under  the  Sugar  Act  of  1937  on  sugar  beets  grown 
by  Evans  were  paid  directly  to  Crystal.  For  1940 
and  1941,  all  of  the  payments  were  made  to  Evans, 
who  paid  equivalent  amounts  to  Crystal,  and  Crystal 
in  turn  gave  Evans  credit  for  80%  thereof  as  a  pay- 
ment on  account  of  the  indebtedness  from  Evans  to 
Crystal  and  took  and  carried  20%  thereof  as  a  por- 
tion of  the  rent  provided  to  be  paid  under  the  said 
agreement. 

15.  Mandeville  was  indebted  to  Crystal  when  it 
signed  its  1939  contract  under  crop  and  chattel  mort- 
gages and  continued  so  indebted  thereafter.  It  filed  a 
petition  for  reorganization  under  Sec.  75  of  the  Fed- 
eral Bankruptcy  Act  on  March  6,  1941  in  the  [266] 
District  Court  of  the  United  States  in  and  for  the 
Northern  District  of  California  in  proceeding  No. 
9450.  At  that  time  it  was  indebted  to  Crystal.  An  of- 
fer of  composition  or  extension  was  thereafter  and  in 
1941  duly  filed  by  Mandeville,  approved  by  the  requi- 
site number  of  creditors  and  approved  by  the  court 
and  made  effective.  Attached  hereto  is  a  true  and 
correct  copy  of  Order  Confirming  the  Composition 
and  a  true  and  correct  copy  of  the  Offer  of  Composi- 
tion or  extension.  Said  order  has  become  final. 

16.  Thereafter,  and  on  or  about  March  3,  1944, 
Crystal  executed  its  written  release  of  Zuckerman 
and  Mandeville  and  the  various  mortgages  and  chat- 
tel mortgages  thereto  given,  except  a  contract  dated 
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January  31,  1944  for  the  growing  and  sale  of  sugar 
beets  on  Mandeville  Island. 

17.  During  the  crop  years  1939,  1940  and  1941, 
Crystal's  Oxnard  factory  had  certain  equipment 
known  as  a  ''Steffens  House,"  which  used  a  process 
known  as  the  "Steffens  Process,"  under  which  mo- 
lasses was  processed  into  sugar.  During  said  period 
of  time  Crystal's  Clarksburg  factory  had  no  such 
equipment.  In  the  ordinary  or  normal  process  of 
manufacturing  sugar  from  sugar  beets  during  those 
years,  the  beets  were  reduced  to  sugar  and  in  the 
process  molasses  and  [267]  beet  pulp  were  produced 
as  by-products.  In  the  Steffens  process  the  molasses 
was  processed  into  sugar  in  the  Steffens  House. 

18.  During  said  crop  years,  molasses  resulting 
from  the  manufacture  of  sugar  beets  into  sugar  at 
Clarksburg  was  shipped  by  Crystal  to  Oxnard  and 
put  through  the  Steffens  Process  there.  There  was 
also  put  through  the  same  process  the  molasses  se- 
cured from  Oxnard  from  the  manufacture  of  beets 
into  sugar  by  the  normal  process.  The  sugar  resulting 
from  the  processing  of  molasses  (produced  from 
beets  processed  into  sugar  at  Clarksburg  and  at  Ox- 
nard) through  the  Steffens  House  at  Oxnard  and  the 
sugar  resulting  from  the  normal  processing  at  Ox- 
nard of  beets  produced  under  Oxnard  contracts  and 
beets  produced  under  Clarksburg  contracts  and  ship- 
ped to  Oxnard,  were  mingled  together  and  sold  in  in- 
terstate and  intrastate  commerce  by  Crystal  without 
regard  to  the  origin  of  the  sugar  and  it  was  impos- 
sible to  distinguish  one  type  of  sugar  from  the  other. 

19.  During  the  same  crop  years,  cane  molasses 
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that  resulted  as  a  by-product  of  manufacture  of 
sugar  cane  grown  in  the  Hawaiian  Islands,  was  ship- 
ped to  Oxnard.  Some  of  this  molasses  was  extracted 
either  in  the  Hawaiian  Islands  and  shipped  from 
there  or  in  [268]  Northern  California.  This  molasses, 
together  with  some  of  the  molasses  that  resulted 
from  the  manufacture  of  beets  (including  both  beets 
shipped  directly  to  Oxnard  and  beets  shipped  from 
Clarksburg  to  Oxnard),  was  mixed  at  Oxnard  with 
pulp  that  resulted  from  the  manufacture  of  beets 
into  sugar  by  the  normal  process.  This  molasses- 
moistened  pulp  was  called  '^ molasses  pulp"  and  was 
sold  during  said  years  by  Crystal. 

20.  The  beets  manufactured  into  sugar  at  the 
Oxnard  plant  of  Crystal  during  said  cropping  years 
and  grown  under  Oxnard  contracts,  were  grown  in 
the  following  counties :  Ventura,  Santa  Barbara,  San 
Luis  Obispo,  Los  Angeles,  Orange,  San  Bernardino, 
Kern,  Tulare,  King  and  Fresno. 

21.  Crystal's  net  returns  from  sugar  sold  from 
the  Oxnard  factory  during  the  years  1937,  1938  and 
1942  are  as  follows : 

1937  3.8936 

1938  3.2374 
1942       4.330 

22.  The  amount  of  cane  molasses  shipped  to  Ox- 
nard as  above  set  forth,  during  the  cropping  years 
1939, 1940  and  1941,  was  as  follows :  [269] 

1939  5,730.28  tons; 

1940  6,133.55  tons; 

1941  5,359.74  tons. 
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In  the  District  Court  of  the  United  States  for 
The  Northern  District  of  California 

No.  9450 

(Proceedings  under  Sec.  75  National 
Bankruptcy  Act) 

In  the  Matter  of 

MANDEVILLE  ISLAND  FARMS,  INC., 

Debtor. 

ORDER  CONFIRMING  A  COMPOSITION  OR 

EXTENSION  PROPOSAL  UNDER 

SECTION  75 

An  application  for  the  confirmation  of  the  pro- 
posal offered  by  the  debtor  under  Section  75  of  the 
Bankruptcy  Act  having  been  filed  in  court  and  hav- 
ing been  duly  and  regularly  set  for  hearing  and  no- 
tice thereof  having  been  duly  given  as  by  law  re- 
quired, and  it  appearing  and  the  Court  finds  that  the 
proposal  has  been  accepted  by  a  majority  in  number 
of  creditors  whose  claims  have  been  allowed,  includ- 
ing secured  creditors  whose  claims  are  to  be  affected 
by  the  proposal,  which  number  represents  a  majority 
in  amount  of  such  claims ;  and  it  also  appearing  and 
the  Court  finds  that  the  proposal  includes  an  equi- 
table and  feasible  method  of  liquidation  for  secured 
creditors  whose  claims  are  affected  and  of  financial 
rehabilitation  for  the  debtor;  and  that  said  [270] 
plan  is  for  the  best  interests  of  all  creditors ;  and  that 
the  offer  and  its  acceptance  are  in  good  faith  and 
have  not  been  made  or  procured  by  any  means,  pre- 
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mises,  or  acts  contrary  to  the  acts  of  Congress  re- 
lating to  bankruptcy : 

It  is  therefore  hereby  ordered,  adjudged  and  de- 
creed that  the  said  proposal  be,  and  it  hereby  is,  con- 
firmed; and 

It  is  further  ordered,  adjudged  and  decreed  that 
said  plan  is  now  effective  and  binding  upon  the 
debtor,  upon  all  persons  having  an  interest  herein 
or  any  claim  against  the  debtor  or  any  of  its  as- 
sets or  against  any  of  the  property,  real  or  personal, 
referred  to  in  the  plan,  including  all  creditors  of  the 
debtor  and  all  shareholders  of  the  debtor  and  all  per- 
sons claiming  to  have  any  lien,  claim,  encumbrance 
or  charge  against  any  of  the  assets  of  the  debtor  or 
any  of  the  property  referred  to  in  the  plan,  and  upon 
all  other  interested  persons ;  and 

It  is  further  ordered,  that  either  in  the  event  of  any 
failure  to  carry  out  any  of  the  terms  and  conditions 
set  forth  in  said  plan  or  in  the  event  of  the  carrying 
out  of  said  plan,  the  rights  and  remedies  accorded  in- 
terested parties  as  set  forth  in  said  plan  shall  be 
their  sole  rights  and  remedies  and  shall  be  [271] 
available  to  them  as  set  forth  in  said  plan  and  not 
otherwise ;  and 

It  is  further  ordered  that  this  plan  shall  be  binding 
upon  all  creditors  of  the  debtor  whether  they  have 
or  have  not  filed  consents  to  the  plan  and  whether 
they  have  or  have  not  filed  claims  with  the  Concilia- 
tion Commissioner  or  with  this  Court ;  and 

It  is  further  ordered  that  reference  to  the  Commis- 
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sioner  heretofore  made  is  herewith  terminated,  ex- 
cept as  to  any  objections  that  might  have  been  filed 
by  the  debtor  or  some  creditor  to  one  or  more  claims 
heretofore  filed  in  these  proceedings.  In  the  event 
that  any  such  objections  have  been  filed,  then  the  ref- 
erence to  the  Commissioner  is  herewith  limited  to 
the  adjudicating  of  any  and  all  such  objections  and 
such  reference  shall  terminate  upon  the  filing  by  said 
Commissioner  of  his  written  findings  regarding  the 
last  such  objections. 

Dated;  This  23rd  day  of  June,  1941. 

MARTIN  I.  WELSH, 

United  States  District  Judge 

Approved  as  to  form : 

STANLEY  ARNDT  &  NAT  BROWN 
By    STANLEY  ARNDT 
Attorney  for  Debtor 

WALTER  SEVERSON 
Attorney  for  The  An^o  California  National  Bank  of 
San  Francisco 

DOWNEY  BRANT  &  SEYMOUR, 
Attorney  for  American  Crystal  Sugar  Company. 


532       American  Crystal  Sugar  Company  vs. 

In  the  District  Court  of  the  United  States  in  and 

for  the  Northern  District  of  California, 

Northern  Division 

Civil  Action— File  No.  9450 

(Proceedings  under  Sec.  75  National 
Bankruptcy  Act) 

In  the  Matter  of 

MANDEVILLE  ISLAND  FARMS,  INC., 

Debtor. 

OFFER  OF  COMPOSITION  OR  EXTENSION 

To  the  Creditors  and  Shareholders  of  Mandeville 
Island  Farms,  Inc.,  Debtor: 
The  undersigned  Debtor,  who  has  filed  its  petition 
and  schedules  under  Section  75  of  the  Bankruptcy 
Act  as  amended,  hereby  offers  a  composition  or  ex- 
tension as  follows: 

Plan  of  Composition  or  Extension  of  Mandeville 
Island  Farms,  Inc. 

Preliminary  Statement 
This  Debtor  is  the  owner  of  certain  real  property 
situated  in  the  County  of  San  Joaquin,  State  of  Cali- 
fornia, described  as  follows,  to  wit: 

All  land  lying  within  the  exterior  boundaries  of 
'*  Delta  Farms  Reclamation  District  No.  2027"  the 
exterior  boundaries  of  which  district  are  described 
as  follows,  to  wit : 

Commencing  at  the  junction  of  the  south  bank  of 
San  Joaquin  River  with  the  east  bank  of  Old  River 
near  the  southeast  corner  of  Section  30,  Township  3 
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North,  Range  4  East,  Mount  Diablo  Base  and  Meri- 
dian; thence  following  the  east  bank  of  Old  River 
upstream  to  its  junction  with  the  north  bank  of  (big) 
Connection  Slough ;  thence  easterly  along  the  north 
bank  of  said  Slough  to  the  junction  thereof,  near  the 
north  and  south  section  line  between  Sections  21 
and  22,  in  Township  2  North,  Range  4  East,  Mount 
Diablo  Base  and  Meridian  with  a  dredger  cut  run- 
ning from  said  slough  to  Middle  River  in  said  Sec- 
tions; thence  southeasterly  along  the  center  line  of 
said  dredger  cut  to  the  westerly  bank  of  Middle 
River;  thence  downstream  along  the  west  bank  of 
Middle  River  to  the  junction  thereof  with  the  south- 
erly bank  of  San  Joaquin  River ;  thence  downstream 
along  said  bank  in  a  northwesterly  direction  to  the 
connection  thereof  with  the  east  bank  of  Old  River 
and  the  point  of  commencement. 

Except  the  following: 

Those  certain  six  parcels  of  land  conveyed  by 
Empire  Navigation  Company,  a  corporation,  to  City 
of  Stockton,  a  municipal  corporation,  by  deed  dated 
May  19,  1930  and  recorded  May  28,  1930  in  Book  of 
Official  Records,  Vol.  316,  page  25,  which  said  par- 
cels contained  in  the  aggregate  213.75  acres,  more 
or  less. 

The  Debtor  also  is  the  owner  of  interests  in  per- 
sonal property  which  are  the  subject  of  various  con- 
ditional sale  agreements  and  chattel  mortgages.  It 
is  difficult,  if  not  impossible,  accurately  to  estimate 
the  present  fair  value  of  the  land  and  equipment. 
The  Debtor  owes  taxes  in  the  sum  of  approximately 
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$5,602.40,  owes  its  secured  creditors  approximately 
$1,099,265.32,  and  owes  its  unsecured  creditors  ap- 
proximately $130,585.87.  It  is  believed  that  the  fore- 
going obligations  materially  exceed  the  value  of  the 
Debtor's  assets. 

The  records  of  the  County  Recorder  of  the  County 
of  San  Joaquin  show  the  following  deeds  of  trust 
affecting  said  property: 

(a)  Deed  of  trust  from  the  Debtor  to  American 
Trust  Company,  a  corporation,  trustee  for  Disaster 
Loan,  dated  Dec.  31,  1938,  recorded  Jan.  5,  1939,  in 
Vol.  590  Official  Records,  p.  147. 

(b)  Deed  of  trust  from  Debtor  to  Security  Title 
Insurance  and  Guarantee  Company,  a  corporation, 
Trustee  for  Empire  Farms,  dated  March  14,  1938, 
recorded  May  26,  1938,  in  Vol.  610  Official  Records, 
p.  54.  The  beneficial  interest  in  said  deed  of  trust 
was  assigned  to  Anglo  Bank  by  instrument  dated 
June  6, 1938,  recorded  June  13, 1938,  in  Vol.  614  Of- 
ficial Records,  p.  269.  By  instrument  dated  Dec.  31, 
1938,  recorded  Jan.  5,  1939,  in  Vol.  630  Official  Rec- 
ords, p.  461,  the  lien  of  said  deed  of  trust  was  made 
subordinate  to  the  deed  of  trust  to  Disaster  Loan 
Corporation. 

(c)  Deed  of  trust  from  Debtor  to  The  Anglo  Safe 
Deposit  Company,  trustee  for  Empire,  dated  July 
15,  1940,  recorded  July  26,  1940  in  Vol.  675  Official 
Records,  p.  284.  By  instrument  dated  July  31,  1940, 
recorded  September  11,  1940,  in  Vol.  707  Official 
Records,  p.  155,  the  beneficial  interest  in  said  deed 
of  trust  was  assigned  to  the  Anglo  Bank. 
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The  Official  Records  of  the  County  Recorder's  of- 
fice of  San  Joaquin  County  show  the  following  crop 
mortgages  executed  by  Debtor  to  Anglo  Bank: 

Date  of  Crop  Mortgage  Date  of  Recordation        Recordation  Data 

(a)  Feb.  1,  1939  Feb.  6,  1939  Vol.  610  Of.  Rec.  p.  378 

(b)  Oct.  26,  1939  Oct.  26,  1939  Vol.  673  Of.  Rec.  p.  52 
(To  Anglo  and  others) 

(c)  Jan.  18,  1940  Feb.  10,  1940  Vol.  673  Of .  Rec.  p.  436 

(d)  Jan.  18,  1940  Feb.  10,  1940  Vol.  679  Of.  Rec.  p.  160 

(e)  Jan.  18,  1940  Feb.  10,  1940  Vol.  673  Of.  Rec.  p.  439 

The  Official  Records  of  the  County  Recorder's  of- 
fice of  San  Joaquin  County  show  the  following  crop 
mortgages  executed  by  Debtor  to  Stockton  Savings 
and  Loan  Bank : 

Date  of  Crop  Mortgage     Date  of  Recordation         Recordation  Data 

(a)  Feb.  1,  1939  Feb.  6,  1939  Vol.  641  Of.  Rec.  p.  87 

(b)  Jan.  18,  1940  Feb.  10,  1940  Vol.  686  Of.  Rec.  p.  11 

The  Official  Records  of  the  County  Recorder's  of- 
fice of  San  Joaquin  County  show  the  following  crop 
mortgages  executed  by  Debtor  to  Pacific  Guano: 

Date  of  Crop  Mortgage     Date  of  Recordation         Recordation  Data 

(a)  Feb.  1,  1939  Feb.  6,  1939  Vol.  642  Of.  Rec.  p.  55 

(b)  Jan.  18,  1940  Feb.  10,  1940  Vol.  676  Of.  Rec.  p.  266 

All  creditors  and  stockholders  of  the  Debtor  will 
be  affected  by  the  plan.  Without  necessarily  suggest- 
ing classification  for  purposes  of  voting  upon  this 
plan,  they  may  be  grouped  as  follows : 

(1)  Claimants  for  taxes; 

(2)  Creditors  secured  by  deeds  of  trust  (Disaster 
Loan  Corporation;  The  Anglo  California  National 
Bank  of  San  Francisco)  ; 

(3)  Holders  of  conditional  sale  contracts  and  chat- 
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tel    mortgages    covering    equipment    used    by    the 
Debtor ; 

(4)  Holders  of  crop  mortgages  upon  present  or 
future  crops  of  the  Debtor  (American  Crystal  Sugar 
Corporation,  The  Anglo  California  National  Bank 
of  San  Francisco,  Pacific  Guano  Company  and 
Stockton  Savings  and  Loan  Bank)  ; 

(5)  Unsecured  creditors; 

(6)  Shareholders. 

Article  I. 

Definitions 

Unless  the  context  otherwise  requires,  the  follow- 
ing terms  used  in  this  plan  shall  have  the  follow- 
ing meanings: 

*' Anglo"  means  The  Anglo  California  National 
Bank  of  San  Francisco,  a  national  banking  associa- 
tion, and  a  creditor  of  this  Debtor. 

''Chattel  Mortgage"  means  mortgage  on  personal 
property  other  than  crops. 

''Commissioner"  means  the  Conciliation  Commis- 
sioner to  whom  the  proceedings  were  referred  by  the 
Court. 

"Court"  means  the  Court  in  these  proceedings,  the 
United  States  District  Court  for  the  Northern  Dis- 
trict of  California. 

"Crystal"  means  American  Crystal  Sugar  com- 
pany, a  corporation  which  is  a  creditor  of  the  Debtor. 

"Debtor"  means  Mandeville  Island  Farms,  Inc.,  a 
corporation  which  has  filed  a  petition  herein  stating 
that  it  desires  to  effect  a  plan  of  composition  or  ex- 
tension. 
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''Disaster  Loan"  means  Disaster  Loan  Corpora- 
tion, a  United  States  Government  agency  and  a 
creditor  of  this  Debtor. 

"Equipment"  means  all  personal  property  in 
which  the  Debtor  has  an  interest. 

"Judge"  means  the  Judge  of  this  Court. 

"Lease"  means  the  Lease  and  Agreement  to  be 
executed  by  Anglo  and  others  as  in  this  plan  pro- 
vided. 

"Net  proceeds"  means  gross  returns  from  sale  of 
crops  after  repayment  of  any  advances  for  financing 
them,  minimum  rent  or  crop  share  rent,  payments 
on  balance  of  1940  financing  (applicable  only  to  1941 
crops),  and  $750.00  per  month  to  Zuckerman,  less 
costs  of  planting,  cultivating  and  harvesting  such 
crops  not  financed  under  any  crop  mortgage  thereon 
and  less  income  and  franchise  taxes  upon  the  net  in- 
come of  Zuckerman  and  the  Debtor  from  the  opera- 
tion of  the  property. 

"Pacific  Guano"  means  Pacific  Guano  Company, 
a  corporation  which  is  a  creditor  of  this  Debtor. 

"Section  75"  means  Section  75  of  the  Act  of  Con- 
gress of  July  1,  1898,  entitled  "An  Act  to  Establish 
a  Uniform  System  of  Bankruptcy  throughout  the 
United  States,"  as  amended. 

"Stockton"  means  Stockton  Savings  and  Loan 
Bank,  a  corporation  which  is  a  creditor  of  this 
Debtor. 

"The  property"  means  the  real  property  herein- 
above described  and  commonly  known  as  Mandeville 
Island. 
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''These  proceedings"  means  the  proceedings  pend- 
ing herein  under  Section  75. 

''Zuckerman"  means  Roscoe  Zuckerman,  the  pres- 
ident and  sole  stockholder  of  the  Debtor. 

Article  II. 

Transfer  of  Properties  and  Release  of  Liens 
All  persons  who  are  the  owners  of  any  liens  or 
encumbrances  of  record  upon  the  property  and  all 
persons  who  are  parties  to  agreements  of  record 
affecting  the  property  will  release,  reconvey  and  ex- 
tinguish all  of  such  liens,  encumbrances,  agreements 
and  rights,  with  the  following  exceptions: 

(a)  Any  liens  for  taxes; 

(b)  Any  rights  of  way  or  easements  of  record; 

(c)  Any  rights  of  record  of  Delta  Farms  Reclama- 
tion District  No.  2027; 

(d)  Any  rights  of  record  of  Sacramento-San  Joa- 
quin Drainage  District ; 

(e)  Any  rights  of  record  of  Bishop  Oil  Company 
under  a  certain  oil  and  gas  lease  executed  on  July 
2,  1936  by  Empire  Farms,  Inc. ; 

(f )  Any  rights  of  the  parties  to  that  certain  ac- 
tion now  pending  in  the  Superior  Court  of  the  State 
of  California,  in  and  for  the  County  of  San  Joaquin, 
entitled  "Empire  Navigation  Co.,  a  corporation,  et 
al..  Plaintiff,  vs.  Harry  C.  Adams,  et  al.,  Defend- 
ants", numbered  24804  in  the  records  of  said  Court; 

(g)  Any  rights  of  Disaster  Loan  under  that  cer- 
tain deed  of  trust  dated  December  31,  1938  and  re- 
corded in  Volume  590  of  Official  Records,  page  147, 
San  Joaquin  County  Records; 
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(h)  All  rights  of  the  parties  to  that  certain  action 
entitled  ''Ernest  H.  Denicke,  plaintiffs  vs.  Anglo 
California  National  Bank,  defendant"  now  pending 
in  the  District  Court  of  the  United  States  for  the 
Northern  District  of  California,  Southern  Division, 
and  numbered  21033 (S)  in  the  records  of  said  Court ; 

(i)  Any  rights  of  Crystal  under  a  certain  chattel 
mortgage  upon  six  trucks  used  by  the  Debtor. 

(j)  Any  rights  of  Crystal  under  that  certain  crop 
mortgage  to  it  covering  1940  crops  raised  upon  the 
property  and  any  rights  of  Crystal  under  a  certain 
assignment  from  Mandeville  of  the  sugar  beet  allot- 
ment elsewhere  herein  described. 

All  of  said  liens  and  other  rights,  with  the  excep- 
tions above  noted,  having  been  released  and  recon- 
veyed  of  record,  it  is  proposed  that  this  Debtor  con- 
vey the  property  to  Anglo  by  deed.  It  is  further  pro- 
posed that  Anglo  will  acquire  clear  title  to  any 
equipment  as  to  which  it  holds  title  under  any  con- 
ditional sale  contracts  or  any  lien  under  any  chattel 
mortgage  by  bill  of  sale  from  the  Debtor. 

The  effect  of  these  transactions  if  consiunmated 
will  be  that  the  Anglo,  which  now  holds  various  deeds 
of  trust,  crop  mortgages,  chattel  mortgage  and  con- 
ditional sales  contracts,  will  acquire  title  to  the  real 
property  and  to  certain  of  the  equipment  now  sub- 
ject to  chattel  mortgage  (including  that  subject  to 
said  chattel  mortgage  under  the  after-acquired  clause 
therein  contained)  or  conditional  sale  contracts  in 
its  favor  free  and  clear  of  any  encumbrances  of 
other  creditors  and  free  and  clear  of  any  claim  of 
this  Debtor.  When  these  purposes  have  been  accom- 
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plished  Anglo  will  enter  into  a  lease  with  Roscoe 
Zuckerman,  individually,  covering  the  property  and 
equipment  so  acquired  by  it. 

The  following  persons,  holding  conditional  sales 
agreements  covering  personal  property  used  by  the 
Debtor,  shall  retain  all  their  present  rights  therein : 

Wm.  C.  &  Henry  J.  Colberg  (one  oil  screw  boat, 
official  No.  221496,  inland  freight,  net  tonnage  92 
tons,  known  as  "M/V  Mandeville"). 

International  Harvester  Co.  (T.  D.  40  Tractor, 
Farmoll  Tractors). 

Martini  &  Arrighi  (one  grain  harvester). 

Moore  Equipment  Co.  (one  AC  tractor). 

Pacific  Gas  &  Electric  Co.  (electric  water  heaters). 

Morthrift  Company  of  America  and  Morthrift 
Finance  Co.  (a  harvester). 

Morthrift  Finance  Co.  and  Morthrift  Company  of 
America  (a  bull-dozer). 

Julius  Harning  and  Horning  Implement  Co.  (cov- 
ering scrapers). 

Channel  Shop  (lien  for  laborer's  and  mechanic's 
services  and  parts  and  materials  furnished  to  and 
on  personal  property,  consisting  of  farm  machinery, 
equipment  and  tools  pursuant  to  the  provisions  of 
Section  3051  et  seq.  of  the  Civil  Code  of  the  State 
of  California. 

Article  III. 
Lease  and  Option  to  Purchase 

It  is  proposed  that  the  Debtor,  Zuckerman,  Anglo, 
Crystal,  Pacific  Guano  and  Stockton  will  join  in 
granting  to  Zuckerman  a  lease  and  option  to  buy 
the  property  and  certain  equipment,  a  copy  of  which 
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is  hereunto  attached,  marked  '^ Exhibit  A",  and  is 
hereby  made  a  part  of  this  plan. 

Article  IV. 
Effect  of  Plan  on  Creditors  and  Shareholders 
This  plan  will  affect  the  creditors  and  shareholders 
of  the  Debtor  as  follows: 

(1)  Tax  claimants. 

The  Anglo  will  pay  forthwith  all  delinquent  and 
current  taxes  upon  the  property  and  any  equipment 
acquired  by  it  hereunder. 

(2)  Holders  of  deeds  of  trust. 

Disaster  Loan  will  retain  its  first  deed  of  trust 
upon  the  property  and  all  existing  stand-by  agree- 
ments and  so  long  as  the  lease  is  in  good  standing 
Anglo  will  protect  the  parties  to  this  plan  from  the 
termination  of  the  lease  due  to  any  foreclosure  of 
or  sale  under  said  deed  of  trust.  If  the  lease  is  per- 
formed Anglo  will  receive  $462,000.00  as  the  pur- 
chase price  of  the  property  and  any  equipment  ac- 
quired by  it  hereunder.  The  minimum  rental  will 
provide  a  sum  of  not  to  exceed  $7,000.00  for  levee  re- 
pair per  year,  taxes  and  insurance  and  $12,000.00. 

(3)  Holders  of  conditional  sale  contracts  and  chattel 

mortgages, 
(a)  The  rights  of  those  persons,  other  than  Anglo, 
holding  conditional  sales  agreements  or  chattel  mort- 
gages covering  personal  property  are  to  stay  as  they 
are.  Zuckerman  shall  have  the  right  to  turn  back  to 
each  such  person  the  property  that  is  the  subject 
of  his  conditional  sales  agreement  provided  he  se- 
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cures  the  release  of  the  Debtor  of  all  claims  under 
such  contract,  or  he  may  make  a  new  individual  con- 
tract with  such  contract  holder  provided  he  secures 
the  release  of  the  Debtor.  If  any  conditional  sales 
creditor  will  not  do  either  of  these  things,  then  his 
security  shall  be  valued  and  shall  be  allowed  as  an 
unsecured  claim  for  any  deficiency  above  the  value 
of  the  lien  so  found. 

(b)  As  to  any  personal  property  acquired  by 
Anglo,  the  performance  of  the  lease  and  agreement 
above  described  will  result  in  Anglo's  receiving  $62,- 
000.00,  the  approximate  present  value  of  that  prop- 
erty, as  a  part  of  the  total  purchase  price  of  $462,- 
000.00. 

(4)  Holders  of  crop  mortgages. 

All  crop  mortgages  now  in  existence,  except  the 
crop  mortgages  held  by  Crystal  on  1940  crops  and 
the  sugar  beet  allotment  for  1940,  will  be  released 
and  the  only  new  crop  mortgages  which  will  be 
placed  against  the  property  will  be  in  favor  of  per- 
sons providing  annual  financing  of  the  crops. 

As  to  the  indebtedness  owed  to  Crystal  on  account 
of  crop  financing  for  1940  and  prior  years.  Crystal 
will  receive  as  credits  on  account  of  such  indebted- 
ness, including  the  interest  thereon,  the  following: 
(1)  all  of  the  remaining  1940  potato  crop  and  its 
proceeds  now  or  hereafter  received  (including  the 
dug  but  unsold  potatoes  and  that  portion  of  the  crop 
still  in  the  ground  and  which  it  is  anticipated  will 
be  harvested  during  the  Spring  of  1941)  ;  (2)  all 
additional  proceeds  from  the  1940  crop  of  sugar 
beets;  (3)  the  moneys  now  on  deposit  in  the  registry 
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of  this  court  in  the  sum  of  $40,452.28,  being  the  pro- 
ceeds of  the  payment  by  the  Secretary  of  Agriculture 
under  the  Sugar  Act  of  1937  on  account  of  the  1940 
crop  of  sugar  beets  grown  by  said  Debtor;  and  (4) 
after  repayment  of  all  moneys  advanced  by  Crystal 
or  others,  together  with  the  interest  thereon,  for  the 
financing  of  the  1941  crops  and  after  payment  to 
Anglo  of  the  sum  of  $6200.00  Crystal  shall  receive 
all  further  proceeds  of  said  1941  crops  of  sugar  beets, 
onions  and  potatoes  until  said  existing  indebtedness 
due  and  owing  to  Crystal  has  been  paid  in  full  with 
the  interest  thereon.  After  such  payments  and  the 
payment  of  the  crop  share  rental  or  minimum  rental 
to  Anglo  and  the  payment  of  $750.00  a  month  to 
Zuckerman  for  each  month  during  each  crop  year 
while  the  lease  is  in  effect,  Anglo,  Pacific  Guano  and 
Stockton  will  share  pro  rata  in  %  of  50%  of  any  net 
proceeds  of  such  crop  (see  definition  of  ''net  pro- 
ceeds" above). 

(5)  Unsecured  creditors. 

The  unsecured  creditors,  exclusive  of  Anglo,  will 
receive  pro  rata  %  of  50%  of  the  net  proceeds  of 
each  year's  crops  (see  definition  of  ''net  proceeds" 
above).  If  by  the  time  Anglo  and  Crystal  have  been 
paid  in  full  the  unsecured  creditors  have  not  been 
paid  in  full,  50%  of  all  net  proceeds  of  crops  will 
be  paid  to  such  creditors  pro  rata  until  they  are  paid 
in  full.  The  other  50%  will  be  used  to  continue  the 
current  operating  fund  hereinafter  described. 

(6)  Shareholders. 

The  shareholders  will  receive  nothing  as  such. 
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Article  V. 
Annual  Crop  Financing 

Crystal  has  advanced  to  Mandeville  or  Zuckerman 
certain  money  for  current  crop  financing  for  1941 
and  expects  to  advance  sufficient  further  funds  to 
enable  Zuckerman  to  plant,  cultivate,  harvest  and 
sell  approximately  975  acres  of  sugar  beets,  300  acres 
of  potatoes  and  93  acres  of  onions,  under  budgets  in 
amounts  already  agreed  upon  between  Anglo,  Crys- 
tal and  Zuckerman. 

If  Zuckerman  desires  to  plant  corn  in  1941  and 
requires  financing  therefor,  such  financing  will  be 
obtained  from  some  person  other  than  Crystal  and 
the  repajrment  of  all  advances  for  that  purpose  shall 
be  secured  by  a  first  crop  mortgage  upon  such  corn 
crop.  Anglo  will  subordinate  its  rights  in  such  crop 
in  favor  of  the  person  making  such  advances  and 
to  the  extent  thereof,  but  after  repayment  of  such 
advances  from  the  proceeds  of  such  crop,  Anglo  shall 
receive  its  crop  share  rent  therefrom  and  any  other 
proceeds  or  net  proceeds  thereof  shall  be  distributed 
as  herein  and  in  the  lease  generally  provided  with 
reference  to  proceeds  and  net  proceeds  of  crops. 

Loans  made  by  Crystal  for  1941  financing  of  sugar 
beet,  potato  and  onion  crops  shall  be  evidenced  by 
notes  executed  by  Zuckerman  to  Crystal  and  said 
indebtedness  together  with  any  and  all  indebtedness 
for  1940  and  prior  crop  financing  shall  be  secured  by 
(1)  a  crop  mortgage  which  shall  constitute  a  first 
and  prior  lien  covering  all  crops  of  sugar  beets, 
potatoes  and  onions  grown  upon  said  real  property 
during  1941;  (2)  by  the  assignment  and  pledge  of 
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any  and  all  payments  from  the  United  States  or  any 
of  its  agencies  under  the  Sugar  Act  of  1937,  or  any 
amendatory,  supplemental,  substitute  or  correspond- 
ing legislation  or  any  State  or  Federal  legislation  of 
similar  import,  on  account  of  the  production  of  said 
1941  crop  of  sugar  beets;  and  (3)  by  chattel  mort- 
gage covering  the  items  of  equipment  now  covered  by 
that  certain  mortgage  dated  May  1,  1940,  by  and  be- 
tween said  Debtor  as  mortgagor  and  said  Sugar  Com- 
pany as  mortgagee,  and  which  was  recorded  on  July 
1,  1940,  in  Vol.  698  of  Official  Records  at  Page  158, 
San  Joaquin  County  Records;  and  it  is  understood 
that  a  full  time  timekeeper  satisfactory  to  Sugar 
Company  shall  be  employed  by  Zuckerman  whose 
duties  shall  include  the  allocation  of  charges  between 
the  several  crops  and  weekly  reports  thereof  and  of 
the  farming  activities  of  the  previous  week  to  the 
Sugar  Company.  Anglo  will  subordinate  all  its  rights 
and  liens  in  or  upon  said  1941  crops  of  sugar  beets, 
potatoes  and  onions  to  the  rights  and  lien  of  Crystal 
to  secure  such  payment  of  said  1941  advances. 

Annually  after  1941,  crop  financing  may  be  ob- 
tained and  repayment  of  its  secured  in  like  manner 
from  Crystal  or  others  except  that  no  provision  shall 
be  made  as  to  crops  raised  in  1942  or  subsequent 
years  for  payment  from  the  proceeds  thereof  on  ac- 
count of  any  balance  due  Crystal  for  crop  financing 
in  1940  or  any  prior  year. 

After  payment  from  the  gross  proceeds  of  any 
year's  crop  of  (1)  advances  for  financing  such  crops, 
with  interest;  (2)  $6200.00  to  Anglo;  (3)  as  to  1941 
crops  only,  the  balance  due  Crystal  for  crop  financ- 
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ing  in  1940  and  prior  years,  with  interest  at  6  per 
cent  per  annum ;  (4)  rental  reserved  to  Anglo ;  (5) 
$750.00  per  month  to  Zuckerman  as  in  the  lease  pro- 
vided; net  proceeds  remaining  shall  be  determined 
in  accordance  with  the  definition  thereof  herein  con- 
tained and  50%  thereof  paid  to  or  retained  by  Zuck- 
erman to  be  used  by  him  to  keep  the  lease  in  good 
standing  or  to  pay  any  sums  he  may  see  fit  under 
and  pursuant  to  said  lease  or  the  option  to  purchase 
therein  contained,  to  pay  any  of  the  Debtor's  fran- 
chise and  Zuckerman 's  income  taxes  on  net  taxable 
income  from  operation  of  the  property  and  costs  of 
maintenance  of  levees  and  drainage  and  of  planting, 
cultivating,  harvesting  or  marketing  crops  from  the 
property  or  of  obtaining  equipment  needed  for  opera- 
tions thereon  not  otherwise  paid  or  provided  for. 

Article  VI. 
Cash  on  Hand 
After  such  provision  as  shall  be  made  by  the  Court 
for  the  payment  of  fees  and  expenses  of  the  Com- 
missioner, all  cash  now  deposited  with  the  Court, 
representing  the  government  sugar  beet  allotment 
for  1940,  and  any  cash  in  the  hands  of  the  Concilia- 
tion Commissioner  in  the  proceedings  which  was  de- 
rived from  sale  of  any  1940  crops,  shall  be  paid 
to  Crystal.  All  other  unexpended  cash  advanced  by 
Crystal  in  the  possession  of  such  Commissioner  shall 
be  paid  to  Zuckerman. 

Article  VII. 
Means  of  Accepting  the  Plan 
The  creditors  shall  approve  of  the  plan  by  execut- 
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ing  and  forwarding  to  Carl  Knudsen,  Conciliation 
Commissioner,  at  Stockton,  California,  the  formal 
approval  attached  hereto. 

Article  VIII. 
Effect  of  Confirmation  of  This  Plan 

Upon  the  filing  with  the  Commissioner  of  the  ap- 
proval of  this  plan  by  a  majority  in  number  and 
amount  of  the  creditors  filing  claims  in  these  pro- 
ceedings, and  the  confirmation  of  the  plan  by  this 
court,  this  plan  shall  immediately  become  effective 
and  binding  upon  the  Debtor  and  all  persons  and 
corporations  having  an  interest  herein  whether  as 
creditors  or  shareholders.  It  is  understood  that  the 
plan  will,  by  such  confirmation,  be  approved  as  a 
fair  and  equitable  solution  of  the  Debtor's  affairs 
under  the  proceedings  herein  taken,  and  after  the 
date  of  such  confirmation  the  rights  of  all  interested 
persons  shall  be  solely  as  set  forth  in  this  plan.  In 
the  event  of  any  failure  to  carry  out  any  of  the  terms 
and  conditions  herein  agreed  to  be  performed  and 
observed,  the  rights  and  remedies  accorded  inter- 
ested parties  under  such  circumstances  by  this  plan 
shall  be  their  sole  rights  and  remedies  and  shall  be 
available  to  them  without  further  delay. 

Immediately  upon  such  confirmation  the  refer- 
ence to  the  Commissioner  shall  terminate,  unless 
prior  to  the  date  of  confirmation  objections  shall 
have  been  filed  by  the  Debtor  or  some  creditor  to  one 
or  more  claims  theretofore  filed  in  the  proceedings. 
In  the  latter  event  such  reference  shall  terminate 
upon  the  filing  by  the  Commissioner  with  the  Court 
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of  his  written  findings  regarding  the  last  of  such  ob- 
jections. 

Article  IX. 
Means  of  E:ffecting  the  Plan 

Each  of  the  persons  interested  in  the  affairs  of  the 
Debtor  will  execute  any  and  all  documents  and  plead- 
ings reasonably  necessary  to  effectuate  the  purposes 
of  the  plan,  including  any  and  all  releases  and  re- 
conveyances, deeds  and  bills  of  sale,  crop  mortgages, 
chattel  mortgages,  agreements  of  lease  and  option, 
releases  of  claim,  subordinations  and  stipulations  for 
withdrawal  of  funds,  and  the  Court  shall  have  juris- 
diction to  order  any  of  these  things  to  be  done  upon 
the  application  of  any  person  interested  in  these  pro- 
ceedings. 

Dated:    May  7,  1941. 

Respectfully  submitted, 

MANDEVILLE  ISLAND  FARMS,  INC. 
/s/  By    R.  C.  ZUCKERMAN, 
President. 

EXHIBIT  A 

Lease  and  Agreement 
This  Agreement,  entered  into  as  of  January  1. 
1941,  between  The  Anglo  California  National  Bank 
of  San  Francisco,  hereinafter  called  "Anglo",  Ros- 
coe  Zuckerman,  hereinafter  called  "Zuckerman", 
Mandeville  Island  Farms,  Inc.,  hereinafter  called 
"Mandeville",  American  Crystal  Sugar  Company, 
hereinafter  called  ''Crystal",  Pacific  Guano  Com- 
pany, hereinafter  called  ''Pacific",  and  Stockton 
Savings  and  Loan  Bank,  hereinafter  called  "Stock- 
ton"; 
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Exhibit  A — (Continued) 
Witnesseth : 

(1)  The  parties  hereto  do  hereby  severally  release, 
remise  and  forever  quitclaim  to  Anglo,  its  successors 
and  assigns,  all  rights,  titles,  interests,  deeds  of  trust, 
mortgages,  crop  mortgages  and  liens  of  every  kind, 
nature  and  description,  which  they  may  respectively 
have  or  claim  against  any  real  property  now  stand- 
ing in  the  name  of  Mandeville  or  any  crops  now  or 
hereafter  grown  thereon,  (except  crop  mortgage  to 
Crystal  dated  April  15, 1940  recorded  690  0.  R.  209) 
and  particularly  in  or  to  the  following  described  real 
property : 

All  of  that  certain  real  property  situated  in  the 
County  of  San  Joaquin,  State  of  California,  de- 
scribed as  follows,  to  wit: 

All  land  lying  within  the  exterior  boundaries  of 
''Delta  Farms  Reclamation  District  No.  2027"  the 
exterior  boundaries  of  which  district  are  described 
as  follows,  to  wit: 

Commencing  at  the  junction  of  the  south  bank  of 
San  Joaquin  River  with  the  east  bank  of  Old  River 
near  the  southeast  corner  of  Section  30,  Township  3 
North,  Range  4  East,  Mount  Diablo  Base  and  Meri- 
dian; thence  following  the  east  bank  of  Old  River 
upstream  to  its  junction  with  the  north  bank  of  (big) 
Connection  Slough ;  thence  easterly  along  the  north 
bank  of  said  Slough  to  the  junction  thereof,  near  the 
north  and  south  section  line  between  Sections  21  and 
22  in  Township  2  North,  Range  4  East,  Mount  Diablo 
Base  and  Meridian  with  a  dredger  cut  running  from 
said  slough  to  Middle  River  in  said  Sections ;  thence 


Mandeville  Island  Farms,  Inc.,  et  al.        551 

Exhibit  A — (Continued) 
southeasterly  along  the  center  line  of  said  dredger 
cut  to  the  westerly  bank  of  Middle  River;  thence 
downstream  along  the  west  bank  of  Middle  River  to 
the  junction  thereof  with  the  southerly  bank  of  San 
Joaquin  River ;  thence  downstream  along  said  bank 
in  a  northwesterly  direction  to  the  connection  thereof 
with  the  east  bank  of  Old  River  and  the  point  of 
commencement. 

Except  the  following: 

Those  certain  six  parcels  of  land  conveyed  by  Em- 
pire Navigation  Company,  a  corporation,  to  City  of 
Stockton,  a  municipal  corporation,  by  deed  dated 
May  19,  1930  and  recorded  May  28,  1930  in  Book  of 
Official  Records,  Vol.  316,  page  25,  which  said  par- 
cels contained  in  the  aggregate  213.75  acres,  more 
or  less. 

Each  such  party  hereby  covenants  upon  demand 
of  Anglo  to  execute,  acknowledge,  deliver  and  record 
any  and  all  deeds,  releases  or  other  documents  rea- 
sonably required  by  Anglo  fully  to  effectuate  the 
provisions  hereof.  The  foregoing  provisions  are, 
however,  expressly  made  subject  to  the  other  terms, 
covenants  and  conditions  hereinafter  contained. 

(2)  Mandeville  and  Zuckerman  hereby  jointly 
and  severally  sell,  assign,  transfer  and  set  over  to 
Anglo  all  that  certain  personal  property  described 
in  a  schedule  hereunto  attached,  marked  ''Exhibit 
A",  and  hereby  made  a  part  hereof,  (which  said 
property  shall  include  all  property  now  subject  to 
any  chattel  mortgage  or  conditional  sale  agreements 
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Exhibit  A — (Continued) 
executed  between  Mandeville  or  Zuckerman  and 
Anglo)  and  Mandeville  and  Zuckerman  agree  that 
they  will  execute  and  deliver  any  and  all  bills  of  sale 
thereto  which  Anglo  may  reasonably  require  to  vest 
clear  title  to  said  property  in  Angio  subject  to  this 
agreement. 

(3)  If  and  when,  Anglo  acquires  clear  title  to  the 
aforesaid  personal  property,  and  clear  title  to  the 
aforesaid  real  property  subject  only  to  liens  for 
taxes,  easements  and  rights  of  way  of  record,  rights 
of  record  of  Delta  Farms  Reclamation  District  No. 
2027  and  Sacramento-San  Joaquin  Drainage  Dis- 
trict, any  rights  of  Disaster  Loan  Corporation  under 
deed  of  trust  dated  December  31,  1938,  any  rights 
of  record  of  Bishop  Oil  Co.  under  an  oil  and  gas 
lease  dated  July  2, 1936,  and  any  rights  of  the  respec- 
tive parties  to  Empire  Navigation  Co.  v.  Adams 
(Superior  Court,  San  Joaquin  County,  No.  24804)  or 
Denicke  v.  Anglo  California  National  Bank  (U.  S. 
District  Court,  Northern  District  of  California,  No. 
21033-S),  any  rights  of  record  of  Crystal  under  any 
crop  mortgage  covering  1940  crops,  and  any  assign- 
ment of  the  sugar  beet  allotment  of  1940,  then  and 
in  that  event  and  as  of  the  date  of  final  acquisition  of 
such  titles  Anglo  hereby  leases  to  Zuckerman  all  of 
said  real  and  personal  property  for  a  term  of  twelve 
(12)  years,  ending  December  31,  1953,  upon  the 
terms,  covenants  and  conditions  hereinafter  con- 
tained. 
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(4)  Zuckerman  will  pay  to  Anglo  and  Anglo  re- 
serves to  itself  as  rent  for  said  property  the  follow- 
ing sums  of  money  and  things  of  value : 

(a)  Twenty  per  cent  (20%)  of  the  sugar  beets, 
fifteen  per  cent  (15%)  of  the  potatoes  and  onions, 
and  twenty-five  per  cent  (25%)  of  the  corn,  grain 
or  beans  raised  and  fifteen  per  cent  (15%))  of  the 
peat  sold  each  year  upon  or  from  the  land  above  de- 
scribed during  the  life  of  this  agreement.  If  any  such 
crop  share  rent  is  sold  the  buyer  thereof  shall  pay 
to  Anglo  directly  the  proceeds  thereof. 

(b)  An  additional  sum  by  which  $27,200.00  as 
minimum  rent  for  said  real  property  plus  $6,200.00 
as  minimiun  rent  for  said  personal  property  exceeds 
the  proceeds  of  the  crop  share  rental  for  the  year 
1941,  as  hereinabove  provided; 

(e)  An  additional  sum  by  which  $36,000.00,  as 
minmum  rent  for  said  real  property,  plus  $6,200.00 
as  minimum  rent  for  said  personal  property,  exceeds 
the  proceeds  of  the  crop  share  rental  hereinabove 
described,  for  each  year  beginning  January  1,  1942 
and  ending  December  31,  1953. 

(d)  An  additional  sum  of  $75,000.00  payable  on 
or  before  December  31,  1943,  and  a  further  sum  of 
$25,000.00  per  annum,  payable  upon  December  31st 
of  each  year,  beginning  December  31,  1944,  and  end- 
ing December  31,  1953;  provided,  however,  that  of 
the  sums  payable  under  subparagraphs  (a),  (b)  and 
(c)  of  this  Paragraph  4,  hereinabove  set  forth,  there 
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shall  be  credited  to  the  payments  required  under  this 
subdivision  (d)  hereof  the  following: 

(1)  All  sums  by  which  the  proceeds  of  the  crop 
share  rental  exceeds  the  minimum  rental  described 
in  subparagraphs  (b)  or  (c)  above. 

(2)  Seventy  per  cent  (70%)  of  each  minimum 
payment  of  $6,200.00  required  above. 

(3)  $8,800.00  out  of  each  minimum  payment  of 
$36,000.00  described  above. 

(4)  Any  additional  rent  paid  to  Anglo  under  the 
provisions  of  Paragraph  14  hereof. 

In  the  event  of  the  exercise  of  the  options  herein- 
after granted  to  purchase  the  aforesaid  real  and  per- 
sonal property,  or  to  purchase  the  personal  property 
only,  any  sums  paid  under  this  sub-paragraph  (d) 
shall  first  be  applied  to  the  purchase  price  of  the  per- 
sonal property  until  such  price  is  paid  in  full,  and 
then  to  the  purchase  price  of  the  real  property. 

(5)  All  annual  payments  required  of  Zuckerman 
hereunder  shall  be  made  on  December  31st  of  each 
year  beginning  December  31,  1941.  The  proceeds  of 
crops  raised  upon  the  property  described  above  and 
of  Anglo's  share  thereof  shall  be  determined  in  the 
first  instance  by  the  estimate  of  Crystal,  or  such  other 
person  as  may  have  financed  the  planting  and  har- 
vesting of  the  particular  crop,  such  estimates  to  be 
made  on  or  before  December  31st  of  each  year.  Such 
determination  shall  fix  the  obligation  of  Zuckerman 
to  pay  any  deficiency  between  the  crop  share  rental 
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hereunder  and  any  minimum  requirements  applic- 
able to  the  year  involved,  subject,  however,  to  ad- 
justment upon  a  final  determination  of  the  proceeds 
of  such  crops  when  the  sale  thereof  has  been  com- 
pleted. Any  payment  made  or  to  be  made  under  the 
Sugar  Act  of  1937  or  any  amendatory,  supplemental, 
substitute  or  corresponding  legislation  or  any  State 
or  Federal  legislation  of  similar  import  will  be  esti- 
mated in  like  manner  and  shall  be  treated  hereunder 
as  if  such  payment  constituted  the  proceeds  from 
crops  raised  upon  said  property.  All  soil  conservation 
payments  shall  go  to  Zuckerman. 

(6)  Anglo  grants  to  Zuckerman  the  option  to  pur- 
chase the  real  and  personal  property  hereinabove 
described  either  together  or  separately  at  any  time 
on  or  before  December  31,  1953  and  while  Zucker- 
man is  not  in  default  in  the  performance  of  this 
agreement  or  of  any  term,  covenant  or  condition 
herein  contained  on  his  part  to  be  performed,  upon 
the  following  terms  and  conditions :  The  price  of  the 
land  shall  be  $400,000.00  and  the  price  of  the  per- 
sonal property  shall  be  $62,000.00,  but  upon  exercise 
of  the  option  there  shall  be  credited  against  such 
price  the  amount  of  money  theretofore  paid  by  Zuck- 
erman to  Anglo  under  the  provisions  of  subpara- 
graph (d)  of  Paragraph  4  of  this  agreement.  If 
either  alone  or  in  conjunction  with  the  purchase  of 
the  real  property  the  option  to  purchase  the  per- 
sonal property  is  exercised,  then  such  credits  shall 
first  be  applied  to  the  purchase  of  the  personal  prop- 
erty until  it  is  paid  in  full.  Zuckerman  may  exercise 
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any  such  option  by  giving  thirty  days  prior  written 
notice  thereof  to  Anglo  and  by  depositing  within 
such  thirty  day  period  with  Anglo  or  the  escrow 
holder  hereinafter  mentioned  a  sum  of  money  equal 
to  the  difference  between  the  credits  against  the  pur- 
chase price  of  the  property  to  be  purchased  and  the 
total  purchase  price  of  such  property.  Taxes  and 
minimum  rentals  shall  be  prorated  as  of  the  date  of 
payment  of  the  balance  of  the  purchase  price. 

(7)  If  and  when  the  said  Zuckerman  gives  said 
notice  of  exercise  of  any  of  the  aforesaid  options, 
Anglo  shall  deposit  with  any  bank  or  title  company 
as  escrow  holder  satisfactory  to  Zuckerman  a  deed 
and/or  bill  of  sale  conveying  and  transferring  to 
Zuckerman  the  real  and/or  personal  property  to  be 
so  purchased  free  and  clear  in  each  instance  of  all 
encumbrances,  except  those  existing  at  the  time  title 
to  the  same  was  acquired  by  the  Anglo  hereunder 
(other  than  property  taxes  and  the  aforesaid  deed  of 
trust  to  Disaster  Loan  Corporation),  and  except 
other  liens  or  encumbrances  placed  thereon  with  the 
consent  of  Zuckerman,  and  will  instruct  said  escrow 
holder  to  deliver  said  deed  and/or  bill  of  sale  to 
Zuckerman  upon  payment  to  Anglo  of  the  balance 
of  said  purchase  price  described  in  Paragraph  6 
hereof.  It  is  understood,  however,  that  Anglo  shall 
not  be  required  to  furnish  any  policy  of  title  insur- 
ance upon  any  such  property  and  shall  have  no  re- 
sponsibility whatsoever  in  connection  with  the  exer- 
cise of  any  such  option  or  the  transfer  of  any  such 
property  for  the  then  condition  of  any  real  or  per- 
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sonal  property  involved,  and  particularly  Anglo  shall 
have  no  liability  or  responsibility  to  convey  any  per- 
sonal property  which  has  by  then  been  lost,  de- 
stroyed, or  exhausted,  nor  any  improvements  now 
situated  upon  the  real  property  which  have  by  then 
been  destroyed,  worn  out  or  removed.  If  the  option 
to  purchase  the  real  property  has  been  exercised, 
Anglo  will  further,  at  such  time  and  to  the  extent 
that  it  is  legally  possible  to  do  so,  transfer,  assign 
and  set  over  unto  Zuckerman  any  then  existing  sugar 
or  other  crop  or  land  allotments  relating  to  said  real 
property,  to  the  end  that  Zuckerman  shall  be  en- 
title to  such  allotments  from  that  time  forward. 

(8)  It  is  recognized  that  Anglo  claims  that  Zuck- 
erman is  obligated  to  it  under  a  continuing  guaranty 
of  certain  obligations  of  Mandeville,  and  as  to  such 
obligations  Zuckerman  waives  any  right  that  he  may 
otherwise  hereafter  acquire  by  any  future  failure  of 
Anglo  to  act  in  connection  with  such  obligation,  and 
Anglo  agrees  that  upon  the  exercise  of  the  option 
herein  granted  to  purchase  both  the  real  and  personal 
property  above  described  and  the  conveyance  by 
Anglo  to  Zuckerman  or  upon  complete  surrender  by 
Zuckerman  to  Anglo  of  all  his  rights  in  and  to  the 
real  and  personal  property,  Anglo  will  release  any 
and  all  claims  that  it  may  have  against  Zuckerman 
under  or  in  connection  with  such  alleged  guaranties. 
Nothing  herein  contained  shall,  however,  be  con- 
strued to  constitute  a  release  of  any  other  guaranties 
of  any  obligations  of  Mandeville  that  Anglo  may 
have,  nor  shall  anything  herein  contained  be  deemed 
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to  be  an  admission  by  Zuckerman  of  any  liability 
under  any  guaranty. 

(9)  Anglo  will  out  of  the  minimum  cash  rental 
to  be  received  hereunder, 

(a)  Permit  Zuckerman  to  use  up  to  but  not  ex- 
ceeding the  sum  of  $7,000.00  per  year  to  repair  the 
levees  which  are  designed  to  protect  the  real  prop- 
erty above  described,  upon  the  condition,  however, 
that  all  work  done  upon  such  levees  shall  be  done 
under  the  supervision  and  to  the  satisfaction  of 
Anglo ; 

(b)  Pay  all  real  and  personal  property  taxes  as- 
sessed against  any  of  the  property  above  described 
which  is  subject  to  this  agreement  during  the  term 
hereof ; 

(c)  Pay  all  cost  of  fire  insurance  upon  the  im- 
provements on  said  real  property  and  upon  the  per- 
sonal property  above  described  up  to  but  not  ex- 
ceeding total  annual  premiums  of  $1200.00,  all  such 
insurance  to  be  effected  in  companies  and  in  form 
satisfactory  to  Anglo,  with  loss  payable  to  Anglo  and 
Zuckerman  as  their  interests  may  appear. 

(10)  Anj^  and  all  proceeds  of  any  oil  or  gas  leases 
now  or  hereafter  placed  upon  the  real  property  above 
described  shall  be  paid  to  Anglo  and  credited  and 
allocated  in  the  same  manner  as  proceeds  from  the 
sale  of  crops,  without  being  subject  to  any  provisions 
herein  contained  relative  to  the  subordination  of  the 
rights  of  Anglo  to  any  crop  mortgages. 

(11)  For  the  year  1941,  and  thereafter  so  long  as 
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Zuckerman  shall  not  be  in  default  hereunder,  Anglo 
will  subordinate  all  of  its  right,  title  and  interest  in 
and  to  any  crops  raised  upon  the  real  property 
above  described  and  in  and  to  any  government  bene- 
fit relating  thereto  for  the  following  purposes  and 
in  the  following  manner : 

(a)  Annually  to  the  extent  of  any  money,  together 
with  interest  thereon,  advanced  by  Crystal  or  any 
other  financially  responsible  person  approved  by 
Zuckerman  which  is  reasonably  necessary  to  finance 
such  crops  in  such  acreages  as  Zuckerman  and  the 
person  providing  such  financing  shall  have  agreed  to 
be  advisable  upon  the  basis  of  estimated  costs  and 
yields  furnished  in  connection  therewith. 

(b)  As  regards  sugar  beet,  potato  and  onion  crops 
for  1941,  in  favor  of  Crystal  (after  repayment  of 
Crystal's  advances  for  financing  said  crops  and  after 
payment  to  Anglo  out  of  the  gross  proceeds  of  such 
crops  of  a  pro  rata  of  $6200.00  payable  out  of  the  gross 
proceeds  of  all  crops  for  1941)  to  the  extent  of  the 
unpaid  balance  of  advances  made  by  Crystal  for 
financing  crops  upon  the  real  property  for  1940  or 
any  prior  year. 

(12)  Out  of  gross  proceeds  of  any  year's  crops 
after  1941  Anglo  shall  receive,  after  payment  of  ad- 
vances for  financing  of  such  crops,  its  crop  share 
rent  hereunder  or  the  minimum  rent  whichever  is 
larger.  As  to  the  1941  crops  Anglo  shall  receive,  after 
repayment  of  advances  for  financing  such  crops,  a 
pro  rata  of  the  sum  of  $6200.00  payable  out  of  all 
crops  and  its  crop  rent  share  of  any  corn  crop,  and 
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then,  after  repayment  to  Crystal  of  the  unpaid  bal- 
ance of  its  crop  financing  advances  for  1940  and  prior 
years,   Anglo's   crop   share   rental   of   sugar  beets, 
potatoes  and  onions  less  such  pro  rata  of  $6200.00. 

(13)  After  the  payments  described  in  Paragraph 
12  have  been  made,  the  net  proceeds  of  each  such 
crop  shall  be  determined  by  deducting  from  any  re- 
maining gross  proceeds  costs  of  planting,  cultivating 
and  harvesting  such  crops  not  obtained  by  advances 
under  any  crop  mortgage  herein  provided  for, 
$750.00  per  month  to  be  paid  to  Zuckerman  for  each 
month  during  the  particular  crop  year  involved  dur- 
ing which  this  lease  was  in  good  standing,  and  Fed- 
eral and  State  income  taxes  payable  by  Mandeville 
or  Zuckerman  upon  taxable  net  income  obtained  by 
them  or  either  of  them  from  the  operation  of  the 
property  during  such  year  and  such  net  proceeds 
shall  be  paid  and  applied  as  follows: 

(a)  Fifty  per  cent  (50%)  thereof  to  Zuckerman 
to  be  used  as  a  special  fund  for  operations  and  work- 
ing capital  in  paying  corporate  franchise  and  other 
taxes  of  Mandeville,  meeting  any  payments  required 
hereunder  in  order  to  keep  this  agreement  in  full 
force  and  effect,  or  any  payments  whatever  to  Anglo 
permitted  or  required  hereunder,  or  in  paying  any 
costs  of  maintenance  of  levees  and  drainage  of  land, 
planting,  cultivating,  harvesting  or  marketing  crops 
grown  upon  the  real  property  above  described  or  in 
purchasing  necessary  equipment  for  the  operating 
of  such  property,  provided  such  expenditures  are 
consistent  with  the  efficient,  economical  and  accepted 
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farming    methods    in    the    locality    of    Mandeville 
Island ; 

(b)  Two-thirds  of  the  other  fifty  per  cent  (50%) 
of  such  net  proceeds  to  Stockton  to  be  paid  by  it: 
13/140ths  to  Pacific  Guano,  27/140ths  to  Stockton 
and  100/140ths  to  Anglo  until  said  parties  have  re- 
spectively received  $13,000.00,  $27,000.00  and  $100,- 
000.00; 

(c)  One-third  of  such  other  fifty  per  cent  (50%) 
to  Carl  Knudsen  of  Stockton,  California  as  an  in- 
dividual disbursing  agent  for  the  unsecured  creditors 
of  Mandeville  and  not  in  any  official  capacity  either 
as  Conciliation  Commissoner,  Referee,  Special  Mas- 
ter or  otherwise,  to  be  paid  by  him  by  check  signed 
by  himself  and  Zuckerman,  after  deducting  his  rea- 
sonable costs,  expenses  and  compensation,  to  the  un- 
secured creditors  of  Mandeville,  excluding  Anglo, 
prorata,  until  said  creditors  have  been  paid  the 
amount  of  their  allowed  claims  in  full. 

(14)  After  the  claims  of  the  persons  described  in 
subdivisions  (b)  and/or  (c)  of  the  next  preceding 
paragraph  of  this  agreement  have  been  fully  paid, 
the  net  proceeds  theretofore  allocated  to  claims  so 
paid  shall  be  paid  to  Anglo  as  additional  rent  here- 
under, provided  that  in  the  event  of  the  exercise  of 
the  option  hereinabove  granted,  such  additional  pay- 
ments shall  constitute  a  credit  against  the  purchase 
price  of  any  property  purchased  hereunder,  first 
credit  to  be  against  the  purchase  price  of  the  per- 
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sonal  property  if  the  option  to  purchase  it  is  exer- 
cised. 

(15)  For  the  further  protection  of  Anglo  in  the 
event  that  Zuckerman  should  fail  fully  to  perform 
it,  Zuckerman  will  forthwith  upon  the  execution 
hereof  pledge  to  Anglo  as  security  for  the  perform- 
ance hereof  all  of  the  issued  and  outstanding  capital 
stock  of  Mandeville  under  an  agreement  in  form  sat- 
isfactory to  Anglo. 

(16)  Zuckerman  will  operate  and  use  the  prop- 
erty as  a  farm  in  the  manner  herein  set  forth,  and 
for  no  other  purpose  and  in  no  other  manner.  Zuck- 
erman agrees  in  due  and  proper  season  and  in  ac- 
cordance with  the  best  standards  of  farming  in  the 
community  in  which  the  real  property  is  located,  to 
do  all  things  necessary  or  customary  in  the  conduct 
of  such  operations,  including,  without  limiting  the 
generality  of  the  foregoing,  proper  plowing,  cultivat- 
ing, preparation  for  planting,  planting,  replanting 
when  necessary,  spraying,  dusting,  draining,  irrigat- 
ing, pruning,  harvesting,  processing,  curing,  drying, 
preparing  for  market  and  summer  fallowing  (fertil- 
izing to  be  done  entirely  at  Zuckerman 's  option). 
Zuckerman  agrees,  to  the  extent  that  it  is  the  cus- 
tomary practice  in  such  locality  and  only  to  such 
extent :  specifically  to  exercise  diligence  to  keep  the 
property  free  from  foul  or  injurious  plants  or  weeds 
and  to  exterminate  rodents  and  other  animal  pests ; 
to  sow  no  foul  seed  on  the  property,  or  any  part 
thereof.  Anglo  may  inspect  all  seed  proposed  to  be 
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sown  or  planted  prior  to  the  planting  and  if  any  such 
seed  is  rejected  by  Anglo  on  reasonable  grounds 
Zuckerman  will  procure  proper  seed.  Zuckerman 
will  use  such  approved  methods  as  may  be  custom- 
ary for  the  effective  checking  and  elimination  of  any 
blight,  disease,  or  insect  infestation  which  appears 
in  any  growing  crop. 

Except  as  herein  otherwise  specifically  provided, 
all  acts  to  be  performed  by  Zuckerman  shall  be  per- 
formed at  his  own  cost  and  expense,  and  he  shall 
furnish  at  his  own  cost  and  expense  all  labor,  seed, 
material,  tools,  machinery,  equipment,  sacks,  con- 
tainers, wagons,  trucks,  and  all  other  things  used  in 
connection  with  the  performance  of  said  acts. 

The  crop  rental  reserved  hereunder  to  Anglo  shall 
be  of  like  kind  and  quality  as  the  share  retained  by 
Zuckerman.  Except  as  herein  otherwise  specifically 
provided,  Zuckerman  shall  at  his  own  cost  and  ex- 
pense properly  harvest  Anglo's  shares  of  all  crops, 
process  them,  and  do  all  other  things  customarily 
done  to  prepare  them  for  market,  and  deliver  them 
at  the  property  in  the  customary  type  of  container 
which  Zuckerman  shall  supply.  If  Anglo  shall  take 
its  share  of  any  crop  in  kind,  the  fair  market  value 
thereof  upon  the  date  of  delivery  shall  be  credited 
against  any  obligation  of  Zuckerman  hereunder  to 
which  such  crop  share  rental  is  to  be  applied. 

(17)  Zuckerman  shall  pay  when  due  and  before 
delinquent,  all  costs  of  operation  of  the  property,  all 
charges  for  water  for  irrigation  or  other  purposes, 
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all  charges  for  light,  heat,  power,  and  any  and  all 
public  utility  services  used  in  or  on  the  property 
during  the  term  of  the  lease  and  option. 

(18)  Zuckerman  shall  not  assign  this  lease  and 
agreement  or  any  interest  herein  or  sublet  the  prop- 
erty or  any  part  thereof,  or  any  right  or  privilege 
appurtenant  thereto,  or  suffer  any  person  (the  agents 
and  servants  of  Zuckerman  excepted)  to  occupy  the 
said  property  or  use  the  same  or  any  portion  thereof 
without  the  written  consent  of  Anglo  first  had  and 
obtained.  A  consent  by  Anglo  to  any  one  such  as- 
signment, sub-lease,  occupation  or  use  by  another 
person  shall  not  dispense  with  the  necessity  of  a 
similar  consent  to  any  subsequent  assignment,  sub- 
lease, occupation  or  use.  The  execution,  grant  or  per- 
mission by  Zuckerman  of  any  such  assignment,  sub- 
lease, occupation  or  use  by  another  person  without 
such  written  consent  of  Anglo  shall  be  void  and  shall 
constitute  a  default  hereunder  and  shall  automatic- 
ally terminate  this  lease  and  agreement. 

(19)  Zuckerman  shall  have  no  right  or  authority 
to  mortgage,  pledge,  hypothecate  or  otherwise  en- 
cumber, sell  or  otherwise  dispose  of  in  any  manner 
any  share  of  the  crops  growing  or  to  be  grown  upon 
the  demised  premises  reserved  by  Anglo  as  rental, 
or  any  part  thereof,  and  any  mortgage  or  other  en- 
cumbrance executed  by  Zuckerman  covering  his 
share  of  crops  grown  or  to  be  grown  on  the  property 
shall  by  its  terms  specifically  be  made  subject  to  the 
terms  and  provisions  of  and  rights  of  Anglo  under 
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this  lease  and  agreement.  Title  to  any  portion  of  the 
crops  herein  reserved  by  Anglo  as  rental  shall  at  all 
times  remain  in  Anglo. 

(20)  Anglo  shall  not  be  required  to  make  any 
alterations,  improvements  or  repairs  whatsoever  on 
the  premises  nor  to  repair,  maintain  or  assume  any 
responsibility  for  any  levees  or  the  consequences  of 
any  levee  failure.  Zuckerman  hereby  waives  the  pro- 
visions of  Sections  1941  and  1942  of  the  Civil  Code 
of  California.  Zuckerman  agrees  to  keep  the  build- 
ings, ditches,  pumps,  wells,  fences  and  all  other  im- 
provements except  levees  and  all  fixed  equipment 
and  machinery  on  the  property  in  as  good  condition 
as  they  now  are  or  may  become  during  the  term 
hereof,  reasonable  wear  and  tear  and  damage  by  fire 
or  the  elements  excepted,  at  his  own  cost  and  ex- 
pense. In  the  event  that  any  of  said  objects  are  ma- 
terially injured  or  substantially  destroyed  by  fire, 
flood,  or  other  cause,  and  such  destruction  is  not  the 
fault  of  Zuckerman  or  caused  by  his  failure  to  per- 
form hereunder,  then  Zuckerman  shall  not  be  re- 
quired to  repair  them,  but  this  lease  shall  not  term- 
inate for  such  reason  and  Anglo  shall  be  under  no 
obligation  to  make  any  such  repairs.  In  this  connec- 
tion Zuckerman  expressly  waives  the  provisions  of 
Sections  1932  and  1933  of  the  California  Civil  Code. 
The  proceeds  of  any  fire  insurance  shall  be  used  to 
rebuild  the  property  insured  or  shall  be  applied  first 
to  minimum  rent  and  then  to  the  purchase  price  (if 


566       American  Crystal  Sugar  Company  vs. 

Exhibit  A — (Continued) 
any  option  hereunder  has  been  exercised)  at  Anglo's 
election. 

(21)  Zuckerman  shall  not  commit  or  suffer  to  be 
committed  any  waste  on  or  of  the  said  property  or 
any  crop  thereon  and  he  shall  not  do  or  suffer  to  be 
done  any  act  on  or  about  the  said  premises  which 
will  be  a  nuisance  or  which  will  endanger  the  said 
property. 

Zuckerman  shall  in  his  operation  of  the  property 
and  with  respect  to  all  matters  arising  under  this  lease 
and  agreement  comply  with  all  federal,  state  and 
local  laws  and  regulations  pertaining  thereto.  He 
shall  not  store  anything  upon  the  property  or  per- 
form any  acts  thereon  which  would  increase  the  ex- 
isting rate  of  fire  or  other  insurance  thereon  or  sus- 
pend or  render  unenforceable  insurance  now  or  here- 
after in  effect. 

(22)  Zuckerman  shall  hold  all  parties  hereto  and 
those  claiming  through  them  or  any  of  them,  and  the 
property,  free  and  harmless  of  and  from  any  and  all 
liens,  judgments  and/or  encumbrances  created  or 
suffered  by  him  or  resulting  from  any  of  his  acts 
under  this  lease  and  agreement  or  in  connection  with 
the  property,  and  free  and  harmless  of  and  from  any 
and  all  liabilities,  penalities,  losses,  damages,  costs 
and  expenses,  including  expenses  of  litigation  and 
counsel  fees,  causes  of  action,  claims  and/or  judg- 
ments arising  from  damages,  injury  or  death  to  per- 
sons or  property  of  any  kind,  from  any  cause  what- 
soever connected  with  the  occupation  or  operation  of 
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the  property  or  the  performance  of  the  terms  hereof 
by  Ziickerman. 

(23)  Anglo  will  not  be  liable  for  the  delivery  of 
any  water  to  the  leased  premises,  and  will  not  be 
liable  for  any  damages  to  crop,  stock  and/or  other 
property  resulting  from  any  cause  whatsoever,  in- 
cluding without  limiting  the  generality  of  the  fore- 
going damage  from  breakage  of  levees,  overflow  or 
seepage  of  or  to  said  land  or  any  part  thereof,  or  any 
adjacent  land,  or  from  failure  to  drain  said  land. 

(24)  Should  Zuckerman  fail  properly  to  perform 
any  of  the  terms  of  this  agreement,  Anglo  may,  at 
its  option,  perform  the  same  or  cause  the  same  to  be 
performed,  and  the  cost  of  so  doing  shall  be  charged 
against  Zuckerman  and  shall  be  a  lien  against  his 
interest  in  any  crops  produced,  and  shall  be  paid 
to  Anglo  on  demand,  with  interest  at  seven  per  cent 
(7%)  per  anniun,  whether  this  lease  and  agreement 
shall  have  terminated  by  virtue  of  said  default  or  not. 

(25)  If  Anglo  shall  prevail  in  any  action  or  suit 
brought  by  it  for  breach,  or  to  restrain  the  breach 
of  or  to  enforce  any  of  the  covenants  or  agreements 
herein  contained  on  the  part  of  Zuckerman  to  be 
paid,  kept,  or  performed,  or  for  the  recovery  of  said 
property,  Zuckerman  will  pay  to  Anglo  the  costs  of 
any  such  action,  including  reasonable  attorney  fees 
to  be  fixed  by  the  Court. 

(26)  Time  is  specifically  made  of  the  essence  of 
this  lease  and  agreement  and  of  every  provision 
hereof.  The  waiver  by  Anglo  of  any  failure  of  Zuck- 
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erman  to  perform  any  covenant,  term  or  condition 
hereof  shall  not  constitute  a  waiver  of  any  subse- 
quent or  continuing  failure,  omission,  or  refusal  on 
the  part  of  Zuckerman  to  so  perform  or  a  waiver 
of  any  other  covenant,  term  or  condition  hereof. 

(27)  If  Zuckerman  or  any  of  his  agents  or  em- 
ployees hold  over  and  retain  possession  of  the  prop- 
erty, or  any  part  thereof,  after  the  expiration  of  the 
term  of  this  lease  and  agreement,  or  the  sooner 
termination  hereof,  such  holding  over  shall  not  be 
construed  to  be  either  a  renewal  or  an  extension  here- 
of, and  neither  Zuckerman  nor  any  of  his  agents  or 
employees  shall  be  entitled  to  retain  possession  of 
said  property  for  an  additional  renewal  period  or 
for  any  time  whatsoever. 

(28)  Anglo,  its  agents,  servants  and  invitees  shall 
at  all  times  have  free  ingress  to  and  egress  from  the 
property,  and  every  part  thereof,  to  see  that  the 
terms  of  this  lease  and  agreement  are  being  fully 
complied  with,  to  exhibit  the  said  property,  and  for 
any  other  lawful  purpose.  Anglo  shall  have  the  right 
to  enter  upon  the  property  at  any  time  for  the  pur- 
pose of  constructing  or  altering  any  improvements 
or  work  thereon  that  it  may  consider  necessary  or 
advisable  and  to  use  such  earth,  wood,  and  other  ma- 
terial provided  from  the  property  as  may  be  desir- 
able in  such  construction  or  alteration. 

(29)  All  moneys  due,  or  to  become  due  and  pay- 
able to  Anglo  under  the  terms  of  this  lease,  shall  be 
paid  to  it  at  its  office  at  San  Francisco,  California. 
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Any  written  notice  herein  required  or  provided  to 
be  given  to  the  Lessee   shall  be  deemed  given  if 
mailed  by  registered  letter  addressed  to  Zuckerman, 
at  20  East  Weber  Street,  Stockton,  California. 

(30)  Should  Zuckerman  violate  or  neglect  or  omit 
to  perform  any  of  the  terms,  covenants,  agreements 
or  conditions  herein  contained  on  his  part  to  be  per- 
formed, except  provisions  regarding  payment  or  de- 
livery of  any  crop  share  or  other  rental  or  things 
of  value  or  assignment  or  subleasing,  and  such  de- 
fault shall  continue  for  a  period  of  fifteen  (15)  days 
after  written  notice  thereof  from  Anglo  to  Zucker- 
man, or  if  Zuckerman  shall  fail  to  pay  or  deliver  the 
rentals  and  other  payments  herein  provided  for  or 
shall  attempt  to  assign  this  lease  or  agreement  or 
transfer  or  sublease  any  part  of  the  real  or  personal 
property  above  described  contrary  to  the  provisions 
hereof,  or  if  the  said  Zuckerman  shall  file  any  vol- 
untary petition  in  bankruptcy,  or  under  the  pro- 
vision of  the  Federal  Bankruptcy  Act  for  the  ar- 
rangement, composition  or  extension  of  any  of  his 
debts,  or  if  the  said  Zuckerman  shall  be  finally  ad- 
judicated a  bankrupt  upon  any  involuntary  petition 
of  any  kind  imder  the  provisions  of  the  Federal 
Bankruptcy  Act,  or  if  Zuckerman  or  MandeviUe 
shall  hereafter  apply  to  any  Federal  Court  for  any 
relief  under  any  provision  of  said  Bankruptcy  Act 
other  than  for  approval  of  the  composition  of  which 
this  lease  is  a  part  or  in  connection  with  objections 
to  claims,  or  if  any  attachment  or  execution  shall  be 
levied  upon  the  interest  of  Zuckerman  in  any  of  the 
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real  or  personal  property  herein  described  or  the 
crops  hereinabove  mentioned  or  if  any  of  them  be 
sequestered  or  taken  by  any  receiver  appointed  by 
any  court  and  the  lien  of  such  attachment  or  execu- 
tion be  not  removed  or  such  sequestration  or  receiv- 
ership be  not  terminated  within  thirty  (30)  days 
after  its  levy  or  commencement,  or  if  Zuckerman 
shall  make  an  assignment  of  any  substantial  portion 
of  his  assets  for  the  benefit  of  his  creditors,  then  and 
in  any  of  such  events  this  lease  and  the  options  here- 
in granted  shall  forthwith  terminate,  without  notice, 
demand  or  act  of  any  party  hereto.  In  the  event  of 
any  termination  hereof  because  of  Zuckerman 's  de- 
fault, Anglo  shall  have  the  right  immediately  to  re- 
enter the  said  real  property,  and  all  sums  thereto- 
fore paid  by  Zuckerman  to  Anglo  shall  be  the  sole 
and  separate  property  of  Anglo  as  compensation  for 
the  use  and  occupancy  of  said  property  from  the  date 
hereof  to  the  time  of  such  default,  and  in  no  event 
shall  this  agreement  or  any  interest  of  Zuckerman 
in  the  land  or  personal  property  above  described  be 
treated  as  an  asset  after  such  termination,  except  as 
to  such  thereof,  as  to  which  title  has  been  transferred 
to  Zuckerman.  Any  and  all  of  the  remedies  and  rights 
of  Anglo  under  the  provisions  of  this  paragraph 
shall  be  cumulative  and  shall  be  in  addition  to  and 
in  aid  of  any  and  all  rights  and  powers  available  to 
Anglo  by  law. 

Anglo  all  of  the  real  and  personal  property  herein 
described  not  then  paid  for  in  full,  together  with 
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this  lease,  at  any  time  after  December  31, 1941.  Upon 
such  surrender  Zuckerman  shall  not  be  liable  for 
any  further  performance  of  this  lease  and  agree- 
ment but  shall  })e  responsible  to  Anglo  for  any  dam- 
age to  the  real  or  personal  property  due  to  Zucker- 
man's  negligence  while  in  possession  thereof.  All 
payments  towards  the  purchase  price  of  any  prop- 
erty so  surrendered  theretofore  made  by  Zuckerman 
and  all  rent  on  account  thereof  theretofore  paid  by 
Zuckerman  shall  remain  the  sole  property  of  Anglo. 

(32)  As  a  material  part  of  the  consideration  for 
the  lease  and  option  herein  granted,  Zuckerman  and 
Mandeville  do  hereby  jointly  and  severally  fully, 
finally  and  completely  release  Anglo,  its  successors 
and  assigns  of  and  from  all  claims,  demands  and  lia- 
bilities which  the  said  Zuckerman  or  Mandeville  may 
have  ever  had  or  now  has  or  have  against  Anglo, 
whether  known  or  unknown,  arising  out  of  any  cause 
whatsoever  from  the  beginning  of  the  world  to  the 
present  time,  and  particularly  Zuckerman  and  Man- 
deville do  so  release  Anglo  from  all  such  claims,  de- 
mands or  liabilities  arising  out  of  or  in  connection 
with  the  real  or  personal  property  hereinabove  de- 
scribed or  any  deed  of  trust,  crop  mortgage,  chattel 
mortgage,  conditional  sale  contract,  promissory  note 
or  other  agreement  or  instrument  relating  to  said 
real  or  personal  property  to  which  Anglo  was  or  is 
a  party  and  whether  or  not  the  said  Zuckerman  or 
Mandeville  was  or  is  a  party  thereto  or  interested 
therein,  provided,  however,  nothing  contained  in  this 
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paragraph  shall  be   construed  as   releasing  Anglo 
from  any  obligations  assumed  by  it  under  this  lease 
and  agreement. 

(33)  No  representations  have  been  made  by  any 
party  to  any  other  hereunder  inducing  the  making 
of  this  contract,  and  no  undertakings  have  been  en- 
tered into  between  any  of  the  parties  hereto  except 
those  which  are  specifically  set  forth  in  this  lease  and 
agreement,  and  it  is  understood  that  this  lease  and 
agreement  is  the  entire  agreement  of  the  parties 
with  reference  to  the  subject  matter  hereof.  It  is  un- 
derstood that  neither  Crystal  nor  Pacific  nor  Stockton 
shall  have  any  responsibility  for  the  enforcement  of 
the  terms  of  this  lease  or  the  performance  hereof  ex- 
cept as  to  the  specific  provisions  regarding  disburse- 
ment of  certain  funds  by  Stockton. 

(34)  The  terms  of  this  lease  and  agreement  and 
the  covenants  and  agreements  herein  contained  shall 
apply  to  and  shall  bind  and  inure  to  the  benefit  of 
Zuckerman,  his  heirs,  executors,  administrators  and 
assigns,  should  this  lease  and  agreement  or  any  in- 
terest therein  pass  to  any  of  said  persons  with  con- 
sent of  Anglo  as  herein  provided.  The  terms  of  this 
lease  and  agreement  and  the  covenants  and  agree- 
ments herein  contained  shall  apply  to  and  shall  bind 
and  inure  to  the  benefit  of  Anglo,  its  successors  and 
assigns. 
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In  Witness  Whereof,  the  parties  hereto  have  here- 
unto subscribed  their  respective  names  this ....  day 
of....,  1941. 

The  Anglo  California  National  Bank 
of  San  Francisco 

By 

By 

''Anglo" 

"Zuckerman" 
Mandeville  Island  Farms,  Inc. 
By 

''Mandeville"                  President 
American  Crystal  Sugar  Company 
By 

"Crystal" 
Pacific  Guano  Company 

By 

By 

"Pacific" 
Stockton  Savings  and  Loan  Bank 

By 

By 

"Stockton" 


Exhibit  "A"  to  Lease  and  Agreement 

Two  (2)  Self  propelled,  3  row  potato  diggers 
Two  (2)  Potato  washers  and  graders 
One  (1)  Onion  sorter  and  grader 

Four  (4)  Frigidaire  electric  refrigerators,  located  one  each  at  Camp 
29,  Camp  23,  Camp  21  and  Camp  1 
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Two  (2)  Servel  electric  refrigerators,  located  one  each  at  Camp  13, 

and  Camp  7 
Four  (4)  Large  six  foot  kitchen  ranges,  with  double  ovens,  flat  top 

rebuilt,  located  one  each  at  Camps  13,  23,  29  and  21 
One  (1)  1,000  gallon  tank 
Two  (2)  2,000  gallon  tanks 
One  (1)  Ingle  two  oven  range,  fire  box  at  left  8'x2'5",  manufactured 

by  W.  S.  Ray  Company,  reconditioned. 
One  (1)  Ray  standard  range  No.  222,  two  ovens,  center  fire  box, 

6'x285",  reconditioned. 


KITCHEN 
81  Large  Soup  Plates  Heavy 

Porcelain 
158  Dinner  Plates 
65  Cake  Plates  90  Saucers 
51  Small  soup  plates 
69  Porcelain  Cups  (assorted) 

6  New  dish  pans 
76  Porcelain  platters 
28  Agate  Saucers 

2  Olive  Dishes 
141  Silver  Knives 

99  Silver  Forks 
62  Silver  Tea  Spoons 
152  Silver  Soup  Spoons 
1  Two  Gal.  Crock 

3  One  Gal.  Crock 

1  One-half  Gal.  Crock 
36  Asst.  Agate  Pitchers 
27  Agate  Coffee  Pots 
13  Sugar  Bowls 

6  Horse  Radish  Jars 

7  Syrup  Jars 

32  Oil  &  Vinegar  Jars 

1  Orange  Squeezer 
46  Salt  &  Pepper  Shakers 
23  Deep   Oblong  Bowls 
10  Mustard  Bowls 

5  Large  Mixing  Bowls 
19  Aluminum  Pitchers 


UTENSILS 

4  Aluminum  Syrup  Pitchers 
10  Small  Bread  Pans 
18  Long  Square  Bread  Pans 

2  Large  Gravy  Strainers 

1  Large  Meat  Saw 

4  Meat  Grinders 

37  Asst.  Agate  Platters 
54  Agate  Dinner  Plates 
18  Asst.  Agate  Square  Pans 
18  Muffin  Pans  (12  holes) 
80  Tin  Pie  Plates 

6  Napkin   holders 

5  Agate  Bowls  Large 

4  Large  Coffee  Pots 

6  Dish  Pans 

2  Agate  Dish  Pans  three  gaL 
each 

13  Bake  Pans 
9  Flat  Bake  Pans 

7  Ladle  Strainers 
33  Ladles 

7  Large  Spoons 

1  Coffee  Urn  (copper) 
6  Potato  Mashers 

5  Large  Batter  Beaters 

2  Egg  Beaters 

3  Water  Dippers 

2  Strainers  ' 

4  Cheese  Graters 
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KITCHEN  UTENSILS— (Continued) 


1  Flour  Sifter 

1  Large  Fork 

1  Quart  Measure 

2  Large  Dish  Pans 

21  Iron  Knives 

2  Soap  Dishes 

13  Iron  Forks 

2  Colander  &  Two  large 

1  Dish  Dryer 

strainers 

7  Frying  pans 

3  Agate  Bowls — small 

4  Two  Gal.  Agate  Pots 

1  Wooden  Mixing  Bowl 

1  One  Gal.  Agate  Pot 

3  Rolling  Pins 

2  Agate  Sauce  Pans 

12  Meat  Hooks 

1  Aluminum  Square  Pan 

5  Buckets 

1  Oval  Agate  Dish  Pan 

3  Metal  Drinking  Cups 

1  Mop  Wringer 

2  Scales  (1  balance,  1  beam) 

7  Dish  Pans 

6  Cruets 

9  Wash  Basins 

1  Square  Aluminum  Cake  Pan 

5  Rd  Iron  Dough  Mixing  Bowls 

1  Spray  Gun 

4  Potato  Peelers 

1  Pump  for  5  Gal.  Can 

2  Flour  Scoops 

2  Butcher  Knives 

2  Cookie  Cutters 

1  Small  Frying  Pan 

1  Flapjack  Turner 

ALUMINUM  STOCK  POTS 


1  Five  Quart  Pot 

2  15  Gallon  Pot  with  Faucet 
1  5  Gallon  Pot  with  Faucet 

1  15  Gallon  Pot 


1  Two  Gallon  Pot — no  faucet 
1  5  Gallon  Pot — no  faucet 
1  10  Gallon  Pot — no  faucet 


IRON  STOCK 

1  15  Gallon  Pot  1 

1  10  Gallon  Pot  with  Faucet  1 
1  5  Gallon  Pot  no  Faucet 

1  10  Gallon  Pot  no  Faucet  1 
6  Two  Gallon  Pots  no  Faucet  5 

2  5  Gallon  Pot  no  Faucet  2 
1  Three  Gallon  Pot  no  Faucet 


POTS 

10  Gallon  Pot  No  Faucet 

Three  Gallon  with  long 

handle 

Two  Gallon  with  long  handle 

One  Gallon  with  long  handle 

31/2  Gallon  Fire 

Extinguishers 


ADDITIONAL  MISCELLANEOUS  PROPERTY 

1  2  Quart  Measure 
11  Small  Cereal  Bowls  (agate) 
34  Cereal  Bowls 
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ADDITIONAL  MISCELLANEOUS  PROPERTY— (Continued) 
Three  Hundred  Fifteen 

(315)    Cots   Manufactured    by    Simmons    Company,    steel    angle 
frame,  Link   Iron   Spring,   length  72"x36",  tubular  pipe 
ends,  to  fold  flat  under  the  spring.  Grey  enamel  finish. 
One 

(1)   Eight  row  onion  seeder,  seeder  units  spaced  14"  apart. 
Power  driven  from  main  axle. 


Seven 


(7)  Land  Floats  (Four  12'x30'. 
Three  10'x30') 


One 
One 
One 


(1)   2  wheel  disc  cart 

(1)   2  wheel  disc  cart  with  grain  seeder  attached. 


(1)   Welding  Outfit,  as  follows: 
1  Used  1934  Chevrolet  Motor  No.  14550210 
1  New  Roe  Generator  No.  200829—200  Amp. 
1  Frame  Complete 
1  Canopy  complete 
1  Gas  Tank  4  Side  Panels  I  Lourve 
1  Gas  Filter  1  Tilletson  Carburetor 
1  Coil  complete  with  plate  to  fasten  to  motor 
1  Radiator  Gas  line  &  Fittings  3'14"  copper  tubing  starter  switch 
for  starter 

1  Relay  for  generator 

2  Battery  Cables,  Distributor  Head  Rotor  &  Spark  Plug  wires. 

14"  11/2"  Hose,  1-11/2"  Hose  Clamp,  8  Hose  clamps 
1  Starter  Lever  assembly 
1  Brass  petcock  and  street  elbow 
1  Ford  V-8  Fan  special  Mount. 
1  Fan  Belt,  30'  Copper  tubing 

1  Pierce  Governor 

2  No.  554  V  Pulley.  No.  230  V  Belt. 
2  Ball  Joints 

1  Bayonet  Gauge 

1  Ford  Switch  Assembly 

1  Ammeter 

1  Loom 

1  Muffler  with  flange 

1  Carburetor  adapter 
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1  Complete  Thermoid  Assembly  coupling 
1  Eye  bolt  for  life  No.  28  Vulcan. 
1  XL  Battery 

1  Two  Wheel  Trailer  on  7.00x16  Tires.  100'  cable 
1  Holder 
1  Ground  Plate 
Three 

(3)    Common  Sense  Wagons  31/^x10  &  6x1^"  tires. 
Stribley  Level 
Two 

(2)   Stribley  Wingplows  No.  34  and  No.  35 
Stribley  Celery  Banker  No.  26 
Two 

(2)  Stribley  Celery  Cutters  No.  194  and  No.  195 
Three 

(3)  Stribley  Celery  Crowders  No.  198,  199  and  200 
Stribley  Celery  Disc  No.  267 

Stribley  Celery  Seeder  No.  145 
Three 

(3)   Stribley  Celery  Cultivators  No.  567,  568  and  569 
Stribley  Wheel  Hoe  No.  229 
4-HP  Cushman  Gas  Engine  Pump  &  Hose  Complete  2  cyl. 

2"  centrif. 
Cook  House  Equipment  complete  consisting  of:  oil  stove, 
wood  stove  &  pipe,  lamps,  dishes,  coffee  boiler,  utensils, 
knives,  oil  cloth,  etc.,  table,  benches. 
Small  tools  complete  consisting  of:  12  hoes,  16  shovels,  6 
axes,  4  rakes  and  any  small  miscellaneous  equipment. 
Two 

(2)   4000  gal.  tanks  for  gasoline  storage,  9'6"  in  diameter,  8' 
high  Bottom  run  16  Gauge  Upper  runs  18  Gauge  Pitched 
top  riveted  and  soldered  Manhole  with  cover  2"  outlet — 
2"  above  bottom;  2"  drain  outlet  on  bottom. 
One 

(1)  Bay  City  latest  model  25%  yd.  dragline  with  14"  drop 
forged  heat  treated  crawler  treads,  also  with  30'  dragline 
boom  in  two  halves  and  equipped  with  International  6 
cylinder  Model  PA  40  gasoline  engine;  also  with  extra 
long  crawler  axles  to  make  the  crawlers  2'  wider  than 
standard  or  9'8"  over  all ;  also  including  kerosene  burner 
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equipment   on   engine   Serial    No.   Dragline   No.   2074. 
Serial  No.  gasoline  engine  PKE  1553. 


One 


(1 


One 


(1 


One 


(1 


Eight 


(8 


Two 


(2 


Two 


(2 


Eight 


(8 


One 


(1 


Two 


(2 


One 


(1 


One 


One 


(1 


One 


Two 


One 


(1 


1-2  yd.  bucket 

Set  crawler  grouser 

Piledriving  hammer 

8I/2  No.  9B  Disc  Harrows  22''  Heavy  Discs  and  with 
scrapers. 

No.  3  End  Gate  seeders. 

30  Spike  tooth  harrows  with  draw  bars. 

TD  35  Diesel  Tractors  Wide  Tread.  Air  cleaners,  wide 
track  22"  and  lighting  system  with  battery 

TD  40  Diesel  Tractor 

4,000  gallon  gasoline  storage  tanks. 

8  ft.  Galion  Grader 

Used  Model  RD-4  Caterpillar  Diesel  Tractor,  60''  Gauge, 
with  16"  heat  treated  Grouser  track  shoes.  Tractor  Serial 
No.  4G-2486-W. 

Potato  washing  machine  with  inbound  conveyor,  sorting 
table,  714  H.P.  motor,  10  H.P.  Motor  and  pump,  4  switch 
boxes  and  pipes. 

Onion  Grader.  Conveyor  Table  with  motor.  Serial  No.  535 

5  Gang  Light  all-around  Timkin-equipped  Davis  Disc 
Plows,  4  units  with  38"  discs,  wheel  bands  and  scrapers. 

8'  Galion  Grader  with  4  Ft.  ext.  blade  &  wire  wheels. 
Serial  No.  787. 
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Twelve  Hundred 
(1200)   Feet  24"  Pipe. 

Thirty-five 

(35)   Water  Syphons 
Ten 

(10)    11/^  Ton  Chevrolet  Trucks  with  Flat  Rack  Bodies,  hinged 
sides  2  ft.  high  and  removable  tail  board,  bearing  the 
following  Manufacturer's  Serial  No.  and  Motor  No. 
Manufacturer's  Serial  No.  Motor  No. 

6TD12-2124  T1521385 

6TD12-2125  T1521443 

6TD12-2126  T1521432 

6TD12-2127  T1521442 

6TD12-2132  T1521434 

6TD12-2134  T1521416 

6TD12-2135  T1521492 

6TD12-2137  T1521452 

6TD12-2138  T1521423 

6VD07-6194  T2624127 

Seven 

(7)    1-2  Ton  Chevrolet  Pickups,  bearing  the  following  Manu- 
facturer's Serial  No.  and  Motor  No. 
Manufacturer's  Serial  No.  Motor  No. 

6HC12-3411  K1530433 

6HC12-3270  K1510635 

6HC12-3260  K1510651 

6HC12-3268  K1510604 

6HC12-3258  K1510602 

6HC12-2351  K1447659 

6HC12-2358  K1447642 

One 

(1)  Chevrolet  Sedan— 1933— Manufacturer's  Serial  No.  6CA07 

24989  and  Motor  No.  3742152 
Two 

(2)  Chevrolet  Sedans— 1939: 

Manufacturer's  Serial  No.  Motor  No. 

6JA12-  9780  2112432 

6JA01-16483  2231977 
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ADD 

[TIONAL  MISCELLANEOU 

One 

(i: 

16'  outboard  Motor  Boat 

Pumps  &  Syphons 

Fuel  Storage  Equipment 

One 

(1] 

Ford  Pickup 

One 

(1) 

Ford  Dump  Truck 

Seven 

(7] 

Standard  Twin  Tractors 

One 

(1] 

Model  W  Cletrac — used 

One 

(1] 

Automatic  Water  Pump 

Two 

(2] 

Bolen  Tractors — used 

One 

(1) 

Trexler  Seed  Cutter 

One 

(1] 

Lime  Spreader 

One 

(1] 

Hay  Rake 

One 

(1) 

4  Bar  Side  Delivery  Rake 

One 

(1) 

Be  Ge  Scraper 

One 

(1) 

4'  Scraper — used 

One 

(1] 

Power  Saw 

Two 

(2] 

Centrifugal  Pumps — used 

Two 

(2] 

Subsoilers 

One 

(i; 

Grain  Header — rebuilt 

One 

(r 

Grain  Cleaner — used 
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Six 

(6)   8'  Disc  Harrows 
Two 

(2)   Breneis  8'  Disc  Harrows 
One 

(1)   Onion  Seeder  Fertilizer  Attachment 
One 

(1)   Well  Driller 

Planet  Jr.  &  Wheel  Attachment 
One 

(1)   Allis  Chalmers  Cultivator 
One 

(1)   Road  Sprinkler 
Sixteen 

(16)   Platform  Scales 
Eighteen 

(18)   Hand  Trucks 
Eighty-four 

(84)   Steel  Cots 
Sixty 

(60)   Steel  Cots 
One 

(1)   Air  Compressor  &  Welder — used  Miscellaneous  Shop 
Equipment 
One 

(1)  Walk-In  Ice  Box  at  Camp  29  Butcher  Shop 
Two 

(2)  Montague  Ranges 
One 

(1)  Beet  Spinner 
Two 

(2)  Cultivators  for  Beets 
Eight 

(8)  Beet  Cultivators  (Amer.  Cryst.) 
One 

(1)  Beet  Cultivator  Attachment 
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The  Court:    Proceed. 

Mr.  Arndt:    Mr.  Zuckerman. 

ROSCOE  C.  ZUCKERMAN, 

called  as  a  witness  by  and  on  behalf  of  the  plaintiffs, 
being  first  duly  sworn,  was  examined  and  testified 
as  follows: 

The  Clerk:     State  your  full  name. 

The  Witness:    Roscoe  C.  Zuckerman. 

Direct  Examination 

By  Mr.  Arndt: 

Q.    What  is  your  name? 

A.    Roscoe  C.  Zuckerman. 

Q.    Where  do  you  reside,  Mr.  Zuckerman? 

A.     Stockton,  California. 

Q.    What  is  your  occupation?  A.     Farmer. 

Q.  What  is  known  as  the  Delta  region  of  Cali- 
fornia ? 

A.  The  Delta  region  of  California  is  an  area 
between  the  City  of  Stockton  and  Sacramento,  An- 
tioch  and  Tracy,  roughly,  comprising  several  hun- 
dred thousand  acres. 

Q.  How  long  have  you  been  engaged  in  farming 
activities  in  the  Delta  region  of  California? 

A.    33  years. 

Q.  Now,  with  what  agricultural  crops  have  you 
personally  had  experience? 

The  Court:  Are  we  interested  in  anything  other 
than  [273]  beets?  Let  us  get  down  to  beets,  sugar 
beets. 

Q.    (By  Mr.  Arndt)  :    What  has  been  your  experi- 
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ence  with  the  raising  of  sugar  beets  in  the  Delta 

region  in  California? 

A.  I  have  grown  sugar  beets  in  the  Delta  since 
about  1924. 

Q.     In  what  acreages  in  general  ? 

A.  I  have  grown  as  high  as  1,600  acres  and  as 
small  as  50  acres. 

Q.  Now,  what  was  your  connection  with  Mande- 
ville Island  Farms,  Inc.,  one  of  the  plaintiffs  in  this 
action,  in  1938  and  1939  <? 

A.  I  was  a  stockholder  and  president  of  the  com- 
pany. 

Q.  Prior  to  being  connected  with  the  Mandeville 
Island  Farms,  Inc.,  were  you  connected  with  any 
other  farming  organizations  involving  sugar  beets? 

A.    Yes,  sir. 

Q.    And  if  so,  in  what  capacity? 

A.     I  was 

The  Court :  Is  there  any  question  as  to  this  man's 
experience  in  raising  sugar  beets? 

Mr.  Works :    None  by  us,  your  Honor. 

Mr.  Arndt:    All  right.  [274] 

Q.  (By  Mr.  Arndt)  :  Now,  will  you  describe  the 
process  involved  in  the  growing  of  sugar  beets,  in- 
cluding preparation  of  the  land,  planting  of  the  seed, 
cultivating,  thinning  and  harvesting  and  shipping? 

A.  The  land  is  first  plowed,  disked,  some  times 
leveled,  good  seed  bed  made,  beets  are  planted, 
ditches  are  dug  for  irrigation,  beets  are  cultivated, 
weeded,  thinned,  cultivated  some  more,  thinned  some 
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more,  irrigated,  and  that  is  about  the  process  up  to 

harvesting. 

Q.    What,  in  general,  is  the  process  of  harvesting  ? 

A.  There  are  machinery,  machines  that  are  used 
to  harvest  beets,  and  beets  are  also  harvested  by 
hand.  Before  the  beets  are  harvested,  they  are  lifted. 
In  the  hand  method,  they  are  taken  out  of  the  ground 
by  the  toppers,  the  tops  are  cut  off,  and  they  are  put 
in  wind  rows,  and  later  loaded  into  vehicles  to  haul 
them  to  the  dumps. 

Q.  With  reference  to  Mandeville  Island,  is  that 
an  actual  island?  A.    Yes. 

Q.  Where  is  it  located  with  reference  to  Stock- 
ton? 

A.  It  is  located  about  22  miles  northwesterly 
from  Stockton. 

Q.    Now,  when  did  Mandeville  Island 

The  Court:    Is  it  a  complete  island? 

The  Witness:    Yes,  sir.  [275] 

Q.  (By  Mr.  Arndt) :  When  did  Mandeville 
Island  Farms,  Inc.,  first  acquire  Mandeville  Island  ? 

A.    In  about  November  1937. 

Q.     From  whom  did  it  acquire  it? 

A.    The  Empire  Farms  Company. 

Q.  Was  there  any  sugar  dump  on  Mandeville 
Island  at  the  time  that  Mandeville  Island  Farms, 
Inc.,  acquired  the  property?  A.    Yes. 

Q.    What  is  meant  by  a  sugar  dump  ? 

A.  Sugar  dump  is  where  the  beets  are  hauled 
from  the  field  to  the  dump,  laid  on  the  dump,  loaded 
onto  barges. 
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The  Court :  In  other  words,  sugar  beets  had  been 
raised  there  before  you  acquired  the  property? 

The  Witness:    Yes,  sir. 

Q.  (By  Mr.  Arndt)  :  Before  you  acquired  the 
property,  to  whom  were  the  sugar  beets  sold  that 
were  raised  on  the  tract? 

A.     To  the  American  Crystal  Sugar  Company. 

Q.     To  whom  did  this  dmnj)  belong? 

A.     To  the  American  Crystal  Sugar  Company. 

Q.    Was  there  any  other  dump  on  the  island? 

A.    No. 

The  Court:  In  other  words,  that  was  the  only 
outlet  for  your  beets  ?  [276] 

The  Witness:    Yes,  your  Honor. 

Mr.  Arndt:  Did  you  enter  into  a  contract  with 
the  American  Crystal  Sugar  Company  for  the  crop 
year  1938? 

A.    Yes. 

Q.  And  that  was  for  Mandeville  Island  Farms, 
Inc.,  I  assume?  A.    Yes. 

The  Court:    And  then  the  flood  came? 

The  Witness:    Yes. 

Q.    (By  Mr.  Arndt)  :    When  did  that  flood  come? 

A.  It  came  on  Sunday,  February  13,  1938.  I  can 
remember  that. 

The  Court :  I  should  imagine  so.  As  a  matter  of 
curiosity,  do  you  keep  raising  beets  year  after  year 
on  the  same  soil? 

The  Witness:  Generally  not,  although  I  have 
raised  beets  on  the  same  land  for  six  consecutive 
years. 
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The  Court :    Do  you  use  any  fertilizer  ? 

The  Witness:    Yes,  we  use  fertilizer. 

The  Court :  When  you  rotate,  what  do  you  rotate 
with? 

The  Witness:  Potatoes,  onions,  barley,  and  such 
crops  as  that. 

Q.  (By  Mr.  Arndt)  :  What  was  the  effect  of  the 
flood  on  the  1938  beet  sugar  crop  ? 

A.  All  that  were  planted  at  the  time  of  the  flood 
were  [277]  covered  with  12  feet  of  water. 

Q.     Were  any  beets  raised  in  the  1938  crop? 

A.     No. 

Q.  Did  Mandeville  Island  Farms,  Inc.,  owe  Crys- 
tal any  money  after  the  flood?  A.     Yes. 

Q.  At  the  time  you  entered  into  the  1938  con- 
tract with  Crystal,  did  you  give  any  crop  or  chattel 
mortgage  to  Crystal? 

The  Court:  Counsel,  you  have  introduced  them 
in  evidence  here. 

Mr.  Arndt :    All  right. 

The  Court:  Can't  we  get  down  to  the  circum- 
stances under  which  these  various  contracts  were 
executed,  so  as  to  give  the  court  a  little  background 
into  the  whys  and  wherefores,  particularly  as  to  the 
change  in  form? 

Mr.  Arndt:    All  right. 

Q.  Explain  in  general  the  circumstances  under 
which  the  1938  contract  was  signed. 

A.  Will  you  please  pardon  me?  I  wasn't  lis- 
tening. 
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Q.  Explain  the  circumstances  in  general  as  to 
how  the  1938  contract  was  signed. 

The  Court :    That  contract  is  not  in  dispute,  is  it  ? 

Mr.  Arndt:     That  is  correct. 

The  Court:  Let's  find  out  what  occurred  when 
the  change  [278]  in  the  form  of  contract  was  made. 
From  the  growers'  point  of  view,  it  must  have  been 
presented  to  them  in  some  manner.  Let's  find  out 
what  that  was.  That  is  where  I  am  looking  for  some 
light. 

Q.  (By  Mr.  Arndt)  :  Did  you  attend  any  meet- 
ing with  Mr.  Zitkowski  or  anyone  else  connected 
with  American  Crystal  with  any  growers  at  which 
there  was  any  discussion,  any  intimation  of  a  change 
that  was  contemplated  from  the  1938  form  of  single 
return  of  Clarksburg  to  the  joint  return^ 

A.     No,  I  did  not. 

The  Court:  You  don't  know  anything  about  why 
there  was  a  different  contract? 

The  Witness :    No,  I  do  not. 

The  Court:     And  you  never  made  any  inquiry? 

The  Witness :  It  never  at  that  time  made  any  im- 
pression upon  me. 

The  Court:  As  far  as  your  knowledge  is  con- 
cerned, one  year  you  signed  one  contract  and  the 
next  year  you  signed  a  different  contract,  and  there 
was  no  discussion  about  the  change  % 

The  Witness:  There  was  not  at  the  time  that  I 
signed  the  contract. 

The  Court:  May  I  ask  you  this:  You  did  sign 
the  contract  on  behalf  of  your  company,  didn't  you? 
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The  Witness:     Yes,  your  Honor.  [279] 

The  Court :  Was  that  contract  presented  to  your 
board  of  directors? 

The  Witness :    No. 

The  Court:  You  just  simply  went  ahead  in  your 
capacity 

The  Witness:  I  was  president  of  the  company 
and  transacted  the  business  for  the  company  and 
signed  the  contract. 

The  Court:  When  did  you  first  discover  that 
there  was  a  different  arrangement  for  payment 'F 

The  Witness :    I  think  it  was  along  about  1940. 

The  Court:  Up  to  that  time  had  your  relations 
with  the  Crystal  people  been  on  friendly  terms? 

The  Witness:    I  would  say  fairly  friendly. 

The  Court :  When  you  executed  this  contract,  the 
first  contract  that  made  a  change  in  the  terms,  was 
there  any — to  put  it  in  the  way  of  a  leading  question 
— any  compulsion  of  any  kind,  rather  than  signing 
any  other  contract? 

The  Witness:    Well,  I  don't  know. 

The  Court:  You  were  a  free  agent,  weren't  you? 
Let's  put  it  that  way. 

The  Witness:  No,  I  don't  think  I  was  a  free 
agent  at  that  meeting.  At  the  time  of  the  flood  I  owed 
Crystal  $26,000  and  I  went  through  a  very,  very 
serious  difficult  time  to  reclaim  that  land  back  from 
death.  [280] 

The  Court:  But  there  was  no  pressure  on  you 
in  one  way  or  another,  was  there? 

The  Witness:    Not  particular  pressure.  I  got  it 
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done  and  I  was  ready  to  plant  the  crop  in  1939  and 

I  accepted  the  contract  for  about  1,000  acres  of  sugar 

beets. 

The  Court :  May  I  ask  you  another  question  f  If 
there  is  no  objection,  I  would  like  to  ask  some  more 
questions  along  the  line  I  am  interested  in. 

Mr.  Arndt:  I  would  much  rather  have  your 
Honor  ask  the  questions,  then,  and  that  would  save 
a  lot  of  time.  [281] 

The  Court :  When  did  you  first  have  any  discus- 
sion with  the  Crystal  people  about  the  method  of 
payment,  figuring  the  price  of  sugar  beets  on  an 
average  rather  than  on  the  Clarksburg  plan? 

The  Witness:  I  have  been  trying  to  bring  that 
back  into  my  senses  and  I  was  trying  to  figure  out 
exactly  when  it  happened. 

During  the  payments  that  were  coming  to  me  in 
1939  my  business,  and  practically  all  of  it  that  was 
handled  between  Crystal  and  myself  was  done  with 
Mr.  Holmes,  who  was  their  general  manager. 

Along  in  the  spring  of  1940 — Mr.  Holmes  said: 

*'Well,  now,  there  is  going  to  be  some  additional 
payments  coming." 

Those  payments  never  materialized  and  I  could 
see  that  I  wasn't  going  to  pay  out  the  money  that 
I  had  gotten  from  Crystal  and  that  the  sale  of 
beets  wouldn't  amount  to  the  amount  of  money  that 
I  owed  them.  And  at  one  period  there  I  had  figured 
and  discussed  with  him  that  I  would  get  about 
$15,000  additional  payment. 

If  I  had  gotten  that  $15,000  additional  payment, 
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by  the  coat  sleeve  manipulation,  I  figured  I  would 
be  about  even  with  them  on  the  1939  advances  for 
beets.  When  it  didn't  materialize  I  knew  that  I  was 
going  to  be  short. 

I  think  there  was  one  day  that  Mr.  Holmes  had 
come  to  [282]  visit  me  on  the  ranch  that  I  brought 
up  this  situation  and  discussed  it  with  him  and  if 
I  have  any  memory  whatsoever  about  any  objec- 
tions it  was  at  that  time,  in  the  spring  or  early 
summer  of  1940. 

The  Court:  And  what  did  you  say  to  him  at 
that  time? 

The  Witness:  I  said  it  looked  to  me  like,  and 
these  may  not  be  the  exact  words,  that  I  am  not 
doing  as  well  in  1939  as  the  Crystal  growers  did 
in  1938. 

The  Court:     Did  he  make  any  comment? 

The  Witness:    Mr.  Holmes? 

The  Court:    Yes. 

The  Witness:  Not  that  made  any  impression 
upon  me. 

The  Court:  You  said  you  have  been  a  farmer 
for  how  long? 

The  Witness :     33  years. 

The  Court:  And  you  never  get  what  you  anti- 
cipate, do  you? 

The  Witness:  Sometimes  but  mostly  it  is  the 
other  way,  but  we  do  sometimes  have  good  years. 

The  Court:  The  only  thing  I  have  to  say  is  the 
farmer  is  an  optimist. 

The  Witness:    He  has  to  be  an  optimist  to  be  a 
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farmer.  He  has  to  be  an  optimist  at  least  to  be  a 

beet  farmer. 

The  Court :     You  ought  to  try  an  orange  grove. 

The  Witness:     Maybe  they  are  worse. 

The  Court:  You  simply  complained  that  you 
weren't  getting  [283]  as  much  out  of  your  beets  as 
you  had  gotten  previously. 

The  Witness:     That  is  right. 

The  Court:  And  then  you  went  on  to  another 
year. 

The  Witness:     I  did. 

The  Court:     And  another  contract. 

The  Witness:     Yes. 

The  Court:  Did  you  have  any  discussions  with 
them  on  the  second  contract? 

The  Witness:     No. 

The  Court:     Or  the  third  one? 

The  Witness:  No.  I  was  still  in  the  hole  and  I 
was  still  struggling  to  get  out.  I  was  struggling  to 
pay  off. 

The  Court :     When  did  you  quit  raising  beets  ? 

The  Witness:  I  stopped  raising  beets  for  Crys- 
tal in  19 — at  the  end  of  1944  crop. 

The  Court:  You  continued  to  raise  beets  up  un- 
til that  time? 

The  Witness:    Yes. 

The  Court:     Are  you  still  raising  them? 

The  Witness:  I  had  a  few  beets  in  1945,  about 
50  acres.  This  ranch  is  5,000  acres.  I  had  a  few 
beets  in  1946  and  a  few  in  1947  and  a  few  in  1948 
and  none  in  1949  and  none  in  1950. 
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The  Court:  And  during  the  time  that  these  con- 
tracts were  in  existence,  during  the  time  you  were 
working  under  [284]  those  years  you  are  complain- 
ing about 

The  Witness:     1939  to  1941. 

The  Court:  You  hadn't  discussed  with  Mr. 
Holmes  or  anybody  else  at  Crystal  as  to  why  they 
had  changed  their  method  of  payment? 

The  Witness :     No,  except  as  I  said  this  one  time. 

The  Court:  That  you  hadn't  gotten  as  much  out 
of  them  as  you  got  in  1938  ? 

The  Witness:    Yes,  that  is  right. 

The  Court:  But  that  wasn't  a  complaint  as  to 
the  method  of  figuring  but  the  fact  that  you  just 
weren't  getting  that  much  money? 

The  Witness:  I  knew  then  that  the  scale  of  pay 
of  the  1938  crop  was  Crystal's  rate  of  pay  which 
was  higher  than  the  Holly  and  Spreckels  and  we 
had  some  conversation  at  that  time  about  that  and 
that  was  early  in  1940. 

The  Court:     That  is  all,  proceed. 

Q.  (By  Mr.  Arndt) :  Now,  during  what  years 
did  Mandeville — what  crop  years  did  Mandeville 
Island  Farms  Inc.,  farm  the  property? 

A.     1939  and  1940  and  part  of  1941. 

Q.  And  then  in  1941  came  the  section  75  pro- 
ceedings of  Mandeville  followed  by  the  Anglo  Bank 
taking  back  the  property  under  the  composition 
agreement  with  the  lease  to  you  individually?  [285] 

A.    Yes. 
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Q.  And  then  for  the  year  1941  and  subsequent 
years  you  farmed  the  property  yourself? 

A.    Yes. 

The  Court:     You  say  Mandeville  went  under  75? 

Mr.  Arndt:  Yes.  That  is  in  the  stipulation  we 
have  here.  Mandeville  went  in  the  75  in  1941  and 
under  the  composition  agreement,  which  is  part  of 
this  stipulation,  the  property  went  back  to  the 
Anglo-London-Paris  National  Bank  which  had  the 
first  mortgage  on  it  who,  in  turn,  made  a  lease  to 
Roscoe  Zuckerman  which  was  joined  into  by  Crys- 
tal and  other  preferred  creditors. 

The  Court:  What  is  the  status  of  Mandeville 
Farms  now,  or  when  this  suit  was  commenced? 

Mr.  Arndt:  The  status  is  perfectly  all  right.  In 
other  words,  it  has  been  released  of  its  obligations. 
The  obligations  have  been  taken  over  under  this 
compromise.  All  the  preferred  creditors  were  paid 
either  by  the  property  or  Roscoe  Zuckerman.  They 
have  been  paid  off. 

The  Court:  How  about  the  creditors  that 
weren't  preferred? 

Mr.  Arndt:     The  unsecured  creditors? 

The  Court:    Yes. 

Mr.  Arndt:  Well,  I  had  better  ask  Mr.  Zucker- 
man about  that.  He  can  tell  us  better.  [286] 

The  Court:  The  record  will  show  that,  counsel. 
The  only  thing  is  I  was  wondering  if  we  might  find 
ourselves  in  a  position  where  the  plaintiffs  are  not 
the  real  parties  in  interest. 
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Mr.  Arndt:  I  am  not  worried  about  that.  They 
are  the  real  parties  in  interest. 

The  Court:  So  far  as  you  are  concerned  the 
record  is  clear? 

Mr.  Arndt:     That  is  right. 

The  Court:  You  may  proceed.  I  am  not  looking 
for  trouble. 

Q.  (By  Mr.  Arndt)  :  Now,  what  type  of  ma- 
chinery and  equipment  and  apparatus  was  used 
during  these  years  in  connection  with  the  growing 
of  sugar  beets? 

The  Court:     What  materiality  is  that,  counsel? 

Mr.  Arndt:  I  just  wanted  to  bring  out  that  the 
equipment  was  all  chattel  mortgaged  to  Crystal. 

The  Court :  And  you  have  the  record  here  of  the 
chattel  mortgages.  I  assume  when  they  were  wiped 
out  they  were  indebted  to  Crystal  until  the  chattel 
mortgage  was  satisfied? 

Mr.  Arndt:  Yes.  It  was  what  you  might  call 
economic  duress  but  if  that  is  understood 

The  Court:  I  don't  know  whether  it  is  that  or 
simply  giving  a  man  a  chance  to  work  out  of  his 
debt.  There  are  two  ways  of  looking  at  it  when  you 
carry  a  man  who  is  in  debt  [287]  to  you — whether 
it  is  economic  pressure  or  whether  you  are  a  good 
fellow  by  carrying  him. 

Mr.  Arndt:  I  was  just  referring  to  the  fact 
that  he  couldn't  deal  with  any  other  sugar  com- 
pany while  sugar  company  No.  1  had  a  crop  mort- 
gage on  the  land  which  continued  until  it  was  paid 
off  as  this  mortgage  shows. 
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The  Court :  May  I  ask  this  question  ?  Was  there 
any  other  sugar  company  that  you  could  have  dealt 
with  from  an  economic  point  of  view? 

The  Witness :     That  I  could  ? 

The  Court:     Yes. 

The  Witness:     Yes. 

The  Court:     Which  one? 

The  Witness:  I  could  have  dealt  with  Holly  or 
Spreekels,  either  one,  and  in  that  regard  I  at  dif- 
ferent times  inquired  whether  they  would  purchase 
beets  from  me.  I  could  never  make  an  agreement 
with  them. 

The  Court:  In  other  words,  in  order  to  make 
an  agreement  with  them  you  had  to  pay  off  Crystal  ? 

The  Witness:  I  had  to  get  Crystal's  indebted- 
ness off  of  the  record. 

The  Court:  They  had  been  carrying  you  and 
they  carried  you  through  the  storm? 

The  Witness:     Yes. 

Q.  (By  Mr.  Arndt) :  That  is  all  the  questions 
I  have  at  [288]  this  time. 

The  Court:     Cross  examination. 

Cross  Examination 
By  Mr.  Works: 

Q.  Mr.  Zuckerman,  when  did  you  first  find  out 
that  the  crop  contracts  for  1939,  1940  and  1941 
were  predicated  upon  a  joint  net  price  determination 
factor  ? 

A.  As  I  told  the  court,  I  can't  tell  you  exactly 
when  that  was  but  it  was  at  an  early  period  in  1940, 
to  the  best  of  my  memory. 
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Q.  Are  you  referring  now  to  this  conversation 
with  Mr.  Hohnes?  A.     Yes,  sir. 

Q.  In  which  you  discussed  the  fact  that  the  nets 
had  been  higher  in  1938?  A.     Yes. 

Q.  What  did  he  say  to  you  in  that  conversation 
which  informed  you  that  settlements  were  then 
being  made — I  mean  in  1939,  '40  and  '41,  upon  a 
joint  net  basis  instead  of  a  single  net  basis'? 

Mr.  Arndt:  Just  a  moment.  At  that  time  set- 
tlements were  not  being  made  for  1940  and  1941, 
I  think  it  was  '39. 

Mr.  Works:     I  think  the  witness  understands. 

Q.  (By  Mr.  Works)  :  What  did  he  say  in  that 
conversation  to  indicate  to  you  that  there  had  been 
a  change  in  the  method  [289]  of  determining  the  net 
return  to  the  grower? 

A.  I  can't  tell  you  exactly  what  he  said  or  what 
was  said  by  either  of  us,  but  I  think — I  have  this 
memory  of  an  understanding  that  there  was  to  be  a 
joint  return  and  that  I  would  get  paid  the  same  as 
all  of  the  beet  growers  in  the  district,  whether  they 
grew  for  Holly  or  whether  they  grew  for  Spreckels 
or  whether  they  grew  for  Crystal. 

Q.  Can  you  tell  us  the  substance  of  what  he  said 
which  conveyed  that  information  to  you? 

A.  That  would  be,  other  than  what  I  have  just 
said,  that  it  would — we  would  get  the  same  price  for 
our  beets  that  all  of  the  growers  in  the  district  ob- 
tained for  the  same  kind  of  beets. 

Q.  Where  did  this  conversation  take  place  with 
Mr.  Holmes? 
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A.  The  one  that  I  am  talking  about,  on  Mande- 
ville Island. 

Q.     At  your  place?  A.     Yes. 

Q.  Where  did  you  sign  the  1939  American 
Crystal  contract? 

A.     I  think  I  signed  it  in  my  office. 

Q.    Where  did  you  sign  the  1940  contract? 

A.     I  would  say  in  the  same  place,  in  my  office. 

Q.  At  the  time  you  signed  the  1940  contract,  you 
knew  that  settlement  was  to  be  based  on  a  joint  net, 
an  average  net,  as  to  the  returns  of  all  three  com- 
panies, didn't  you?  A.    Yes. 

Q.     Where  did  you  sign  the  1941  contract? 

Mr.  Arndt:  Counsel,  there  are  two  1941s.  You 
mean  the  first  one,  which  was  Mandeville,  or  the 
second  one,  which  was  Sugarman? 

Q.  (By  Mr.  Works)  :  Give  me  the  information 
as  to  each  one,  please. 

A.  Well,  I  can't  state  with  absolute  accuracy 
where  I  signed  the  1941  contracts.  It  could  have 
been  in  my  office,  it  could  have  been  in  Holmes'  of- 
fice, it  could  have  been  in  the  attorney's  office.  Crys- 
tal's attorneys.  That  is  about  the  only  places  that  I 
could  have  signed  them. 

The  Court:    But  you  signed  it,  anyway? 

The  Witness :    I  signed  it. 

Q.  (By  Mr.  Works) :  I  gather  you  live  on  an 
island,  but  you  have  neighbors,  don't  you? 

A.  Would  you  pardon  me,  but  I  did  not  hear 
that? 
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Q.  Do  you  have  neighbors  adjacent  to  your  loca- 
tion on  Mandeville  1  A.     On  land  ? 

Q.     Neighbors.  [291] 

A.  Yes.  There  are  no  neighbors  on  Mandeville 
Island. 

Q.  I  understand.  You  are  in  sort  of  an  agricul- 
tural community  where  a  lot  of  beet  growers  live, 
aren't  you? 

A.  Well,  there  are  beets  grown  on  other  land  ad- 
jacent to  Mandeville. 

Q.  Did  you  talk  to  any  other  beet  growers  prior 
to  the  time  you  signed  the  1939  contract  with  refer- 
ence to  any  contemplated  change  in  the  form  of  the 
American  Crystal  and  Holly  and  Spreckels  con- 
tracts? A.    No,  I  did  not. 

Q.  Did  you  not  know  that  there  had  been  a  meet- 
ing at  Sacramento  some  time  prior  to  the  time  when 
those  contracts  were  put  out,  at  which  a  committee 
of  growers  met  with  representatives  of  the  three 
companies  and  discussed  this  joint  net? 

A.    No,  I  didn't. 

Q.  Did  you  not  tell  Lester  Holmes  prior  to  the 
time  when  you  signed  the  1939  contract  that  you 
didn't  like  this  joint  net,  because  you  felt  you  could 
make  more  money  on  a  single  net  basis  ? 

A.    Not  that  I  can  remember. 

Q.  Would  you  say  that  you  didn't  make  such  a 
statement,  either  in  substance  or  in  effect? 

A.  I  can't  say  that  I  can  remember  making  such 
a  [292]  statement. 
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Q.  During  1938,  1939,  1940  and  1941,  you  saw  a 
good  deal  of  Lester  Holmes,  didn't  you? 

A.  I  did  not  see  him  much  in  1938  while  the 
island  was  being  de-watered.  I  saw  him  quite  a  lot 
during  the  year  1939. 

Q.  You  say  your  relationships  with  the  Crystal 
people  were  fairly  friendly? 

A.     I  would  regard  them  so,  yes. 

Q.  Didn't  you  address  Mr.  Holmes  in  your  let- 
ters to  him  as  Lester  and  didn't  you  sign  your  letters 
to  him  and  to  Mr.  Wilds  as  Roscoe? 

A.     I  could  have. 

Q.  Your  relations  with  them  were  very  friendly, 
were  they  not,  Mr.  Zuckerman? 

A.  Well,  I  would  say  that  they  were  a  reasonable 
friendly  business  relationship. 

Q.  Didn't  they  carry  you  and  your  activities 
from  the  fall  of  1937  on  to  after  1942,  year  after 
year? 

A.  I  owed  them  money  and  they  loaned  me 
money,  but  we  had  our  differences,  business  differ- 
ences. 

Q.  And  weren't  you  continually  importuning 
them  for  money  to  keep  you  in,  not  only  the  sugar 
beet  business,  but  in  raising  other  crops? 

A.  I  asked  them  to  loan  me  money  to  raise  crops 
other  [293]  than  sugar  beets. 

Q.  Didn't  you  know  at  all  times  during  1939, 
1940  and  1941  that  sugar  beets  delivered  to  Clarks- 
burg were  being  shipped  to  Oxnard  and  had  been 
prior  to  1939? 
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A.  The  first  knowledge  that  I  had  was  when  my 
beets  went  to  Oxnard  in  1939. 

Q.     In  1939?  A.    Yes. 

Q.     And  how  did  you  find  that  out? 

A.  By  seeing  them,  knowing  that  the  barges  were 
not  going  to  Clarksburg,  that  arrangements  were 
made  in  Stockton  to  transfer  them. 

Q.  Did  you  talk  to  Lester  Holmes  about  that 
situation?  A.     I  probably  did. 

Q.  Did  you  make  any  complaint  to  him  about  it 
or  not?  A.     No. 

Q.  You  don't  recall  whether  you  spoke  to  him 
or  not? 

A.  Well,  the  probability  is  that  I  did  speak  to 
him  about  it. 

Q.  And  the  probabilities  are  that  he  told  you 
that  that  was  customary  practice  and  had  been,  isn't 
that  right? 

A.    I  wouldn't  answer  that  as  yes. 

Q.  This  Mandeville  Island  Farm  Company,  you, 
I  understand,  were  the  president  and  also  a  stock- 
holder. What  proportion  [294]  of  the  stock  did  you 
hold?  A.    Half  at  that  tune. 

Q.     There  was  no  control?  A.     No. 

Q.  To  whom  did  you  sell  your  sugar  beets  after 
1944?  A.     The  Holly  Sugar  Company. 

Q.  And  that  was  the  situation  during  each  of 
those  other  later  years  that  you  mentioned? 

A.    Yes. 

Q.    Have  you  ever  sold  to  Spreckels? 

A.    Yes. 
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Q.    When? 

A.    Not  from  Mandeville,  but  from  another  farm. 

Q.  You  have  done  business  with  all  three  of  these 
companies,  is  that  correct?  A.     Yes. 

Q.  Now,  your  first  contractual  relationship  with 
American  Crystal  commenced  with  this  1938  crop 
season,  did  it  not? 

A.     Yes.  Contractural. 

Q.  That  is  what  I  mean.  And  you  executed  a 
1938  crop  year  contract — let  me  withdraw  that,  if 
I  may. 

On  or  about  December  2,  1937,  do  you  recall  sign- 
ing a  crop  year  contract  with  American  Crystal? 

A.  Yes,  I  can  remember  of  having  signed  a  con- 
tract [295]  with  Crystal. 

Q.  Which  crop  year  would  that  have  covered, 
signed  in  December  of  1937? 

A.    The  1938  crop  year. 

Q.     That  would  be  the  1938? 

A.    We  call  it  1938- '39. 

Q.  Yes.  The  crop  year  of  1938  would  commence 
on  August  1,  1938,  I  believe?  A.    No. 

Q.    No?  Tell  me  when. 

A.  Generally,  the  1938  contract  would  start  when 
the  beets  were  planted  in  1938,  but  we  didn't  finally 
get  paid  for  those  beets  until  the  following  August. 

Q.  I  understand.  At  the  time  you  signed  that  con- 
tract, you  didn't  owe  the  American  Crystal  Sugar 
Company  a  nickel,  did  you? 

A.    Which  contract? 

Q.    The  contract  you  signed  on  December  2, 1937. 
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A.  No,  I  did  not.  I  might  have,  but — I  might 
have  gotten  advances  prior  to  the  signing  of  the  con- 
tract, but  I  would  have  to  refer  to  the  books.  It 
could  have  been  a  few  weeks  ahead  that  I  did  get  the 
money,  and  it  might  have  been  a  few  weeks  after- 
wards. 

Q.  It  wouldn't  have  amounted  to  very  much,  any- 
way, would  it,  at  that  time?  [296] 

A.     It  might  have  amounted  to  $10,000. 

The  Court :  Whatever  it  was,  it  was  advanced  in 
contemplation  of  the  execution  of  the  contract  *? 

The  Witness:    That  is  right. 

The  Court :    So  it  is  part  of  the  same  transaction? 

The  Witness :    Yes. 

Mr.  Works:  May  I  approach  the  witness  and 
show  him  this  document,  your  Honor? 

The  Court:    Yes,  certainly. 

Q.  (By  Mr.  Works)  :  I  show  you  a  letter  on 
Mandeville  Island  Farms,  Inc.,  letterhead,  dated  De- 
cember 2,  1937,  and  ask  you  to  state  if  that  is  your 
signature. 

A.     No,  that  is  not  my  signature. 

Q.     Who  wrote  it  for  you  ? 

A.    It  looks  like  T — Miss  Taylor,  my  secretary. 

Q.     Miss  G.  P.  Taylor? 

A.    Yes,  Gladys  Taylor. 

Q.     The  letter  was  dictated  by  you,  however? 

A.    Yes. 

The  Court:    It  is  your  letter? 

The  Witness:    Yes.  May  I  read  it? 

Mr.  Works:    Surely. 
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Q.  (By  Mr.  Works)  :  You  were  referring  to  this 
crop  year  contract  we  have  been  talking  about  for 
1938?  A.    Yes.  [297] 

Q.  You  say  here,  "This  contract  is  being  signed 
and  forwarded  to  you" — that  is  to  Lester  Holmes, 
"Dear  Lester." — "In  addition  to  the  above — "  re- 
ferring to  the  beet  contract — "on  the  basis  and  ar- 
rangement that  American  Crystal  will  loan  to  Man- 
deville Island  Farms  $125,000  as  shown  by  the  bud- 
get which  you  already  have.  Without  the  loan  of  the 
money,  we  could  not  grow  the  beets,  so  it  is  with 
that  understanding  concerning  erecting  of  the  beet 
dump  and  the  loan  of  the  money  that  I  am  signing 
this  agreement  and  forwarding  it  to  you. ' ' 

That  is  a  fact,  is  it  not,  that  unless  they  had  made 
you  a  substantial  advance,  you  couldn't  have  grown 
any  beets  at  all  that  year,  and  you  wouldn't  have? 

A.     That  is  correct. 

Q.  Isn't  that  fact  also  true  as  to  1939,  1940, 
1941  and  1942,  you  wouldn't  have  grown  a  single 
beet  unless  the  American  Crystal  Sugar  Com- 
pany  

The  Court :    Of  what  materiality  is  that,  counsel  ? 

The  Witness :    I  can  answer  that. 

The  Court :  Wait  a  minute.  I  am  just  asking  coun- 
sel. 

Mr.  Works:  Your  Honor,  it  indicates  this,  I 
think:  There  is  a  claim  of  economic  duress,  and  we 
propose  to  show  by  a  sheaf  of  correspondence  that 
all  of  the  pressure  was  the  other  way,  that  this  al- 
most approached  a  joint  venture  as  between  the  com- 
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pany  and  Mr.  Zuckerman  and  this  is  the  opening 
gun.  He  either  owed  them  nothing  at  all  or  very 
little,  and  [298]   at  that  time  he  insisted  on  their 
financing  him. 

The  Court :  Out  in  my  country,  it  is  called  grub- 
staking. 

Mr.  Works:  I  don't  object  to  the  use  of  that 
term,  either,  your  Honor,  but  I  do  want  to  show  the 
relationship  there  between  these  parties.  I  am  not 
going  to  comment  upon  these  letters.  I  am  going  to 
have  them  identified  and  introduced,  and  then  your 
Honor  can  study  them. 

Mr.  Arndt:  I  have  already  offered  to  stipulate, 
counsel,  to  the  whole  sheaf  of  letters  you  gave  me. 
You  don't  have  to  show  them  to  the  witness.  I  am 
willing  to  stipulate  to  them. 

The  Court:  But  after  you  stipulate  to  them  and 
get  them  in  the  record,  I  am  going  to  have  to  study 
them. 

Mr.  Arndt:  And  then  I  am  going  to  file  another 
bunch,  the  replies,  and  the  rest  of  the  letters. 

The  Court :  The  point  I  am  making  is  this :  It  is 
probably  to  the  advantage  of  both  parties.  You 
wanted  the  beets  ^ 

Mr.  Works:    Exactly. 

The  Court:  And  they  wanted  to  raise  them  for 
profit. 

Mr.  Works:    Exactly. 

The  Court:  You  are  not  claiming  that  it  was  a 
joint  venture? 

Mr.  Works :    No. 
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The  Court  :  A  legal  joint  venture.  [299] 

Mr.  Works:    No,  not  in  the  technical  sense. 

The  Court :  You  avoid  any  responsibility  by  rea- 
son of  any  arrangement  like  that. 

Mr.  Works :  Not  in  the  technical  sense  at  all,  but 
I  am  attempting  to  show,  if  the  court  please,  that 
Mr.  Zuckerman  was  not  the  victim  of  this  combina- 
tion of  which  he  complains. 

The  Court:  Well,  of  course,  counsel,  we  have  to 
recognize  this:  It  doesn't  make  any  difference 
whether  he  sold  to  Crystal  or  to  Holly  or  to  Spreckels 
during  those  three  years.  They  were  paid  on  the 
same  basis. 

Mr.  Works:     That  is  right. 

The  Court:  So  there  wasn't  any  advantage  to 
him  in  shifting  around  from  one  refinery  to  the 
other. 

Mr.  Works:    I  didn't  mean  that  at  all. 

The  Court:  So,  as  far  as  those  three  particular 
years  are  concerned,  I  think  I  can  see  very  quickly 
the  picture  here.  I  don't  think  we  need  to  spend  any 
time  on  it. 

Mr.  Works:    All  right. 

The  Witness:  There  came  times  during  that  pe- 
riod, your  Honor,  that  Crystal  was  very  reluctant 
to  give  me  a  contract  for  beets. 

Mr.  Works:  I'd  better  put  these  letters  in,  I 
think,  your  Honor. 

The  Court:  In  other  words,  they  wanted  their 
money? 

The  Witness:    Yes.  [300] 
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The  Court:  Well,  they  were  extending  you  a 
pretty  heavy  line  of  credit,  weren't  they? 

The  Witness:    I  thought  so. 

Mr.  Works:  Well,  your  Honor  has  the  factual 
situation  in  mind. 

The  Court :  If  you  loaned  me  $125,000, 1  wouldn't 
feel  very  bad. 

Q.  (By  Mr.  Works) :  Did  I  understand  you  to 
say  that  the  island  acreage,  productive  acreage,  was 
about  5,000  acres  ?  A.    Yes. 

Q.  In  the  course  of  the  year  1939,  did  you  raise 
any  crop  there  except  sugar  beets?  A.     Yes. 

Q.    What? 

A.  I  had  barley,  potatoes,  onions.  I  think  that 
was  all. 

Q.  Was  that  true  in  1940  and  1941,  you  raised 
other  crops? 

A.  Yes.  I  had  similar  crops  in  1940  and  similar 
crops  in  1941. 

Q.  How  many  acres  of  the  various  crops  did  you 
raise  in  1939,  the  ones  you  have  mentioned?  Can 
you  give  us  the  comparative  acreage? 

A.     There  was  approximately [301] 

The  Court :  All  we  are  interested  in  is  beets,  isn't 
that  right? 

Q.  (By  Mr.  Weeks)  :  What  was  the  beet  acreage 
there  for  those  three  years  ? 

A.     1939,  I  think,  was  1,000  acres  of  beets. 

Q.  And  4,000  in  other  crops,  or  was  some  of  it 
lying  idle? 
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A.  There  was  considerable  idle  acreage  that  was 
not  planted. 

Q.     In  1940,  what  was  the  beet  acreage  ? 

A.     1940,  I  think  that  was  1200  acres. 

Mr.  Arndt:  Counsel,  I  will  supply  the  exact  in- 
formation for  you,  if  you  want  it,  and  put  it  in  a 
stipulation. 

Mr.  Works:  I  don't  need  it.  I  can  get  it  much 
quicker  this  way. 

Q.    What  was  the  acreage  of  sugar  beets  in  1941  ? 

A.     That  is  hard  for  me  to  remember. 

Q.     Can  you  approximate  it? 

A.  As  I  remember,  there  was  quite  a  large  acre- 
age planted,  but  not  such  a  large  acreage  harvested. 
I  think  maybe  the  contract  was  for  1,000  acres  and 
there  was  about  600  acres  harvested  or  500  acres 
harvested. 

Q.  What  are  you  growing  on  Mandeville  Island 
now? 

A.  I  am  growing  grain,  potatoes,  asparagus, 
asparagus  nursery.  I  think  that  is  about  it.  [302] 

Mr.  Works:    That's  all.  Thank  you. 

The  Court :    Any  further  questions  ? 

Mr.  Arndt:    No. 

The  Court:    That's  all. 

Mr.  Works:  I  might  ask  one  further  question, 
and  I  mean  one,  your  Honor. 

Q.  How  high  did  this  indebtedness  go,  what  was 
its  top  peak  as  between  you  and  American  Crystal, 
just  so  we  won't  have  to  dig  it  out  of  all  these 
papers  ?  Do  you  remember  ? 
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A.  I  think  about  90  some  odd  thousand  dollars 
or  somewhere  between  90  and  110.  My  memory  of 
looking  over  the  monthly  balances  that  I  owed  Crys- 
tal  

Q.  Do  I  understand  that  you  didn't  get  the  full 
$125,000  you  mentioned  in  this  letter  of  December 
2,  1937? 

A.  I  could  have  gotten  that  amount,  but  there 
were  payments  in  the  interim.  They  may  have  ad- 
vanced a  total  of  $125,000  on  the  one  side  and  re- 
ceived payments  on  the  other,  which  made  the 
monthly  balance  not  as  great  as  that. 

Mr.  Works :    We  get  it.  Thank  you. 

(Witness  excused.) 
Mr.  Arndt:    Mr.  Evans.  [303] 

KEITH  EVANS 
called  as  a  witness  by  and  on  behalf  of  the  plaintiff, 
having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

The  Clerk:    Will  you  state  your  name? 

The  Witness:    Keith  Evans. 

Direct  Examination 
By  Mr.  Arndt: 

Q.    Where  do  you  reside,  Mr.  Evans  ? 

A.    In  Stockton,  California. 

Q.    How  long  have  you  lived  in  Stockton? 

A.     Since  1934. 

Q.    What  is  your  occupation  at  the  present  time  ? 

A.     Farmer. 
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Q.  Ho^Y  long  have  you  been  in  the  farming  busi- 
ness in  California?  A.     Since  1934.   [304] 

Q.    'Wliat  is  your  specific  job  at  the  present  time  ? 

A.  My  specific  job  at  the  present  time  is  general 
superintendent  for  the  trust  department  for  the  Bank 
of  America. 

Q.     On  any  particular  properties  ? 

A.  Yes.  At  the  moment  I  am  handling  the 
Rosetti  Estate  on  Victoria  Island  and  Woodward 
Island. 

Q.     And  is  that  part  of  the  San  Joaquin  Delta  ? 

A.     That  is  right. 

Q.     Are  those  located  in  San  Joaquin  County? 

A.     That  is  right. 

Mr.  Arndt :  If  the  court  please,  if  it  would  be  any 
help  to  the  court  I  have  a  map  of  the  county  in  case 
your  Honor  would  like  to  see  just  where  the  islands 
are. 

The  Court :  Counsel,  I  am  working  on  a  case  now 
involving  the  San  Joaquin  River  and  the  Friant 
Dam.  I  am  quite  familiar  with  that  territory. 

Mr.  Arndt:    All  right,  your  Honor. 

Q.  (By  Mr.  Arndt)  :  ISTow,  prior  to  this  job  you 
had  on  Victoria  and  Woodward  Islands,  by  whom 
were  you  employed? 

A.  By  the  Edward  DeCandia  Company  in  Stock- 
ton. 

Q.  Was  that  in  connection  with  farming  opera- 
tions ?  A.    Yes. 

Q.  Now,  in  connection  with  sugar  beets  what  has 
been  your  experience  in  connection  with  the  produc- 


610       American  Crystal  Sugar  Company  vs. 

(Testimony  of  Keith  Evans.) 

ing  of  sugar  [305]  beets  in  the  San  Joaquin  Delta? 

A.  I  grew  sugar  beets  under  a  contract  with  the 
Holly  Sugar  Company  from  1934  to  1937. 

Q.     Where  was  that  1  A.     On  Empire  Tract. 

Q.  Now,  with  reference  to  the  particular  prop- 
erty involved  in  this  litigation  and  when  you  had 
contracts  for  sugar,  where  was  that  property  lo- 
cated ? 

A.  That  property  was  located  on  Holland  Island 
known  as  the  Holland  Tract  in  Contra  Costa  County. 

Q.     Is  that  also  in  the  San  Joaquin  Delta? 

A.    Yes. 

Q.  At  any  time  did  that  tract  have  any  other 
name? 

A.  Well,  I  think  the  American  Crystal  Sugar 
Company  changed  the  name  of  it  to  American 
Island. 

Q.  Now,  at  the  time  that  American  Crystal  ac- 
quired ownership  of  that  island  were  you  raising 
sugar  beets  on  that  island  ? 

A.     Prior  to  that  time  ? 

Q.     Yes.  A.     Yes,  one  year. 

Q.     For  whom  or  with  whom  ? 

A.  I  grew  beets  for  the  American  Crystal  Sugar 
Company  in  1938  under  a  contract  that  they  had 
given  to  a  Mr.  Hays,  who  had  the  lease  on  the  same 
property.  [306] 

Q.  And  then  when  American  Crystal  took  over 
the  property  as  owners  you  were  under  a  contract 
with  Crystal  at  that  time  ?  A.    That  is  right. 
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Q.  And  then  you  signed  an  agreement  with  Crys- 
tal for  what  years'?  A.     1939. 

Q.     And  then  1940,  '41  and  '42,  is  that  correct? 

A.     Yes. 

Q.  And  during  those  years  you  were  also  a 
tenant  of  Crystal?  A.     That  is  right. 

Q.  Now,  did  you  have  any  conversation  with  any- 
one connected  with  Crystal  about  this  change  in  the 
contract  from  the  individual  return  of  Crystal  alone, 
to  the  joint  return?  A.     Yes. 

Q.    With  whom? 

A.  With  Frank  Cleveland.  He  was  their  agri- 
cultural man. 

Q.     And  when  and  where  did  that  occur? 

A.  That  occurred  at  their  Clarksburg  office  at 
the  time  I  signed  the  1939  contract. 

Q.     And  what  was  said  ? 

A.  Well,  as  near  as  I  can  remember  I  told  Mr. 
Cleveland  that — I  asked  him  why  we  had  that  kind 
of  contract  for  [307]  that  year — why  they  were  pay- 
ing off  on  the  average  instead  of  their  individual 
returns  like  they  had  prior  to  that  time. 

Q.     And  what  did  he  say? 

A.    Well,  his  excuse  was  that  they  had  sold 

Mr.  Works:  Just  a  minute.  What  did  he  say, 
please  ? 

The  Court:    Yes. 

The  Witness:    What  is  that? 

Q.     (By  Mr.  Works) :    What  did  he  say? 

The  Witness :  It  is  pretty  hard  to  remember  the 
exact  words. 
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The  Court:  Just  give  us  the  sum  and  substance 
of  what  he  said — not  what  you  think  it  was,  or 
whether  it  was  an  excuse  or  anything  else.  Just  what 
he  said  in  substance  why  the  change  in  the  form  of 
the  contract. 

The  Witness :  His  wording  was  that  they  had  sold 
most  of  their  sugar  the  previous  year  locally  and 
that  was  the  difference — that  was  the  reason  for  the 
difference  in  the  payoff.  In  other  words,  there  was 
no  freight  involved  and  there  was  less  sales  expense 
and  what  not. 

Q.  (By  Mr.  Arndt)  :  Was  there  anything  further 
said  by  either  of  you  in  that  conversation? 

A.  No,  other  than  the  fact  that  he  said  that  that 
was  their  contract  that  was  being  made  for  that  year. 

Q.  Now,  did  you  have  any  subsequent  conversa- 
tions on  that  same  general  subject  with  anyone  con- 
nected with  Crystal?  [308] 

A.     I  don't  think  so. 

Mr.  Arndt:    That  is  all. 

The  Court:    Cross  examine. 

Mr.  Works:    Yes,  your  Honor. 

Cross  Examination 
By  Mr.  Works : 

Q.  You  had  this  conversation  with  Mr.  Cleve- 
land at  the  Clarksburg  office  when  you  signed  the 
1939  contract?  A.     That  is  right. 

Q.     And  in  what  month  and  what  year  was  that  ? 

A.  I  imagine  it  was  December  or  January — De- 
cember of  '38  perhaps,  or  January  of  '39. 

Q.    December  of  1938  or  January  of  1939  % 
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A.     I  believe  so,  yes. 

Q.  And  when  he  mentioned  the  element  of  freight 
did  you  have  any  further  discussion  with  him  along 
that  line?  A.     No,  I  don't  believe  so. 

Mr.  Works:  That  is  all. 

The  Court:  I  am  interested  to  know  whether  he 
knew  that  part  of  the  beets  were  being  shipped  to 
Oxnard  ? 

The  Witness :  Yes,  I  knew  part  of  the  beets  w*ere 
being  shipped  to  Oxnard. 

The  Court :    When  did  you  first  learn  that  ? 

The  Witness:  Well,  I  happened  to  farm  on  the 
American  Crystal  Sugar  Company's  ranch  and  they 
had  a  drag  line  there  [309]  that  was  used  for  keep- 
ing canals  clean  and  making  ditches  and  when  they 
made  that  transfer  at  Stockton  from  barges  to  gon- 
dola cars  to  be  shipped  to  Oxnard,  they  used  the  drag 
line  off  the  ranch  down  there  and  I  knew  that  that 
machine  had  been  sent  to  Stockton  primarily  for 
the  beet  transfer. 

The  Court:  In  other  words,  during  the  term  of 
the  contract  you  knew  that  your  sugar,  part  of  your 
beets  were  being  refined  at  Oxnard? 

The  Witness :    That  is  right. 

Q.  (By  Mr.  Works)  :  Just  to  clarify  that.  The 
freight  item  that  you  were  referring  to  and  which 
you  and  Mr.  Cleveland  discussed,  was  the  freight  on 
beets  from  Clarksburg  to  Oxnard,  is  that  correct? 

A.  No.  My  understanding  was  that  it  was  refined 
sugar. 

Q.     Refined  sugar  from  where  to  where? 
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A.  Well,  from  the  source  of  processing  to  the 
consumer.  That  was  my  impression,  or  the  message 
that  he  was  trying  to  convey  to  me. 

Q.     Did  you  have  a  pretty  good  crop  in  1939? 

A.     1939? 

Q.    Yes. 

A.    You  mean  in  the  way  of  tonnage  or  sugar? 

Q.  I  mean  in  the  way  of  tonnage  of  tonnage  of 
beets. 

A.    No,  the  tonnage  wasn't  too  large  in  1939. 

Q.     How  was  the  sugar  crop?  [310] 

A.     The  sugar  content  was  not  bad. 

1J.    How  was  the  sugar  crop  ?  A.     The  crop  ? 

Q.     Yes,  in  California  in  1939? 

A.  The  sugar  crop  in  1939  I  think  perhaps  was 
a  little  below  average. 

Q.     Below  average?  A.     Yes. 

Q.     How  much  did  it  fall  off? 

A.  Well,  that  would  be  pretty  hard  for  me  to  re- 
member without  the  records. 

Q.  The  '40  crop  was  below  average,  too,  was  it? 
I  mean  the  '40  sugar  production? 

A.  Are  you  speaking  of  sacks  of  sugar  now  or 
tons  of  beets? 

Q.     I  am  speaking  now  of 

The  Court:  Look  out,  counsel,  you  are  going  to 
be  under  cross  examination  yourself. 

Mr.  Works:    Perhaps  I  should  be,  your  Honor. 

Q.  (By  Mr.  Works)  :  I  am  talking  about  sugar 
production  in  the  State  of  California  now  for  the 
crop  year  1939. 
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Mr.  Arndt:  Northern  and  Southern  California 
both? 

The  Court:  Counsel,  why  ask  this  witness  that? 
You  have  the  figures  there.  There  can't  be  any  ques- 
tion as  to  the  amount  of  production  in  California  in 
the  various  years.  [311] 

This  man  is  a  farmer  of  beets.  How  does  he  know 
whether  it  was  good  or  bad  all  over? 

Mr.  Arndt:  I  told  counsel  I  will  stipulate  to  any 
figures  he  gave  me. 

Mr.  Works :  I  am  somewhat  interested  in  his  pre- 
occupation with  freight  at  that  time,  before  the  1939 
bumper  crop  had  come  in.  However,  we  can  show 
the  facts,  your  Honor. 

The  Court:  He  hasn't  testified  to  any  bumper 
crop.  Did  you  have  a  bumper  crop  at  any  time? 

The  Witness :    Not  to  my  knowledge. 

Mr.  Works :  I  am  talking  about  sugar.  That  is  all. 
Thank  you. 

The  Court:  That  is  all.  We  will  take  our  after- 
noon recess  of  five  minutes  at  this  time. 

(Short  recess.) 

The  Court:    You  may  proceed. 

Mr.  Arndt:  If  the  court  please,  with  the  excep- 
tion of  certain  matters  that  are  going  to  be  supplied 
by  stipulation  we  rest. 

The  Court:  May  I  ask  counsel  this  question.  As 
I  stated  before  I  have  lived  with  this  case  for  so 
long  and  so  many  other  cases  are  intertwined  with 
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it,  that  there  is  a  doubt  in  my  mind  as  to  the  statute 
of  limitations. 

Mr.  Works :  There  is  the  question  which  has  been 
discussed  previously.  [312] 

The  Court :    The  statute  you  mean  of  extension. 

Mr.  Works:     The  effect  of  the  moratorium,  yes. 

The  Court:  The  reason  I  asked  that  question  is 
I  notice  the  Evans  case  was  not  filed  until  1948. 

Mr.  Arndt :  Your  Honor  has  held  that  the  Evans 
claim  is  restricted  to  the  last  crop  year.  The  only 
crop  year  involved  in  the  Evans  matter  is  the  year 
1941.  Your  Honor  has  ruled  on  that. 

Mr.  Works:  Your  Honor  granted  a  motion  as 
to  1939  and  1940. 

The  Court :  That  was  a  question  that  came  to  my 
mind.  That  clears  up  that  point.  Did  Judge  Mathes 
rule  on  that? 

Mr.  Arndt:    You  ruled  on  it  yourself. 

Mr.  Works:    Yes. 

The  Court:  That  is  nothing.  I  have  had  cases 
that  were  appealed  on  me  and  counsel  wanted  to 
spread  the  mandate  and  I  couldn't  remember  the 
case. 

Mr.  Works:  First,  your  Honor,  I  would  like  to 
take  up  the  matter  of  the  sugar  marketing  quotas 
which  were  in  effect  during  this  period,  imposed  by 
the  Department  of  Agriculture. 

Mr.  Arndt:  If  the  court  please,  here  is  a  docu- 
ment which  was  never  before  presented  to  me.  I 
presented  counsel  with  all  of  mine.  I  have  never  seen 
this  until  this  minute. 

Mr.  Works:    We  will  withhold  it  until  tomorrow 
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morning  and  you  may  take  it  home  with  you  tonight 
if  you  wish.  [313] 

The  Court:  Counsel,  why  don't  we  do  as  we  have 
been  doing,  that  any  document  that  is  introduced 
is  always  subject  to  correction  if  either  party 
should  find  it  is  erroneous  or  wants  to  raise  any 
question  about  it. 

I  am  not  a  stickler  on  technicalities.  All  I  want  is 
the  facts  and  any  document  you  introduce  here  is 
subject  to  correction  if  you  find  you  are  in  error.  I 
am  always  willing  to  have  such  a  matter  taken  up. 

Mr.  Works:    I  understand  that,  your  Honor. 

The  Court :  You  need  not  be  frightened  that  some- 
body is  going  to  hurt  you  because  if  you  find  you  have 
stipulated  to  something  that  you  shouldn't  have  I 
will  relieve  you  of  the  effect  of  the  stipulation. 

Mr.  Arndt:  I  don't  understand  the  purpose  of 
this  dociunent  at  all.  I  don't  see  any  issue 

Mr.  Works:  It  is  just  to  lay  the  foundation  as 
to  sugar  quotas  and  their  effect  upon  our  output 
from  Clarksburg  during  these  three  critical  years. 

There  were  acreage  allotments  in  the  first  place. 
The  amount  the  growers  could  grow  was  restricted. 
The  amount  the  sugar  companies  could  sell  was  re- 
stricted. These  go  directly  to  meet  the  issue  tendered 
by  the  complaint  that  these  companies  had  control 
of  whatever  they  wanted  to  do  with  reference  to 
sugar  in  Northern  California. 

The  Government  did  the  controlling  and  we  want 
your  [314]  Honor  to  have  the  benefit  of  this  evidence 
because  it  had  an  effect. 

The  Court :    Well,  gentlemen,  for  a  day  and  a  half 
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I  have  been  admitting  evidence  which  I  didn't  know 
was  admissible  or  not.  I  will  admit  this  subject  to  a 
motion  to  strike.  I  don't  know  the  theories  of  the 
parties  except  generally. 

Mr.  Works:  I  have  stated  ours  as  showing  we 
were  controlled  from  above  by  the  Government,  both 
as  to  the  acreage  relating  to  the  growing  of  the  beets 
and  the  marketing  of  the  sugar  which  had  an  effect 
on  how  much  we  could  sell  and  which  meant  a  larger 
carryover  and  that  is  one  of  the  things  Mr.  Arndt 
is  complaining  about. 

Mr.  Arndt:  You  don't  contend  under  this  order 
that  there  was  anything  here  that  required  you  to 
enter  into  this  joint  return? 

Mr.  Works:    It  isn't  for  that  purpose. 

Mr.  Arndt:    Just  a  minute. 

Mr.  Works:  It  isn't  for  that  purpose  at  all.  It  is 
to  show  a  control  upon  the  amount  of  sugar  which 
could  be  marketed — a  Governmental  control. 

Mr.  Arndt:  We  object  to  it  as  incompetent,  ir- 
relevant and  immaterial  and  not  within  the  issues 
of  this  case.  We  make  no  objection  to  the  competency 
of  the  particular  document  as  not  being  the  orig- 
inal. [315] 

The  Court:  Objection  overruled  subject  to  a  mo- 
tion to  strike.  I  am  going  to  let  you  pour  it  in  be- 
cause you  have  poured  it  on  me  so  far. 

Mr.  Works:  I  don't  think  we  will  compete  with 
Mr.  Arndt  in  volume,  your  Honor. 

The  Court:    I  hope  not.  That  is  all  I  can  say. 

The  Clerk:     Defendant's  Exhibit  A  in  evidence. 

Mr.  Works :    Now,  these  are  Department  of  Agri- 
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culture  press  releases  as  to  acreage  allotments  to  the 
growers.  We  are  introducing  these  on  the  assump- 
tion that  your  Honor  can  take  judicial  notice  of  the 
official  acts  of  a  department  of  the  Government. 

The  Court:  I  presume  they  were  all  published  in 
the  Register. 

Mr.  Works :  I  think  so,  yes.  Not  perhaps  in  this 
particular  form.  This  is  a  press  release  as  to  what 
they  had  done  and  what  they  actually  had  done  was 
certainly  set  out  in  the  Register. 

Mr.  Arndt :  We  stipulate  these  are  press  releases 
but  we  object  to  them  as  incompetent,  irrelevant  and 
immaterial. 

The  Court:  I  am  going  to  admit  them,  counsel, 
subject  to  a  motion  to  strike.  I  can't  tell  whether 
they  are  material  without  reading  them.  What  are 
the  dates  on  those  documents? 

Mr.  Works :    Exhibit  A. 

The  Clerk :  The  last  exhibit  is  Plaintiffs'  Exhibit 
B.  [316] 

Mr.  Works :  It  started  out  with  a  notice,  re-allot- 
ment of  the  1939  sugar  quota  for  the  domestic  beet 
sugar  area. 

The  Court:  What  I  am  trying  to  ascertain  is 
those  were  not  war  measures;  those  were  measures 
due  to  the  economic  stress  of  the  thirties  ? 

Mr.  Works :  Under  the  1937  sugar  act,  yes,  your 
Honor.  [317] 

Mr.  Works :  The  meat  of  this  document  consists 
of  findings  and  a  recitation  of  the  hearings  had  with 
reference  to  the  fixing  of  quotas. 
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The  Court:  That  is  the  same  as  we  had  on  other 
crops,  hearings  of  growers. 

Mr.  Works:    Exactly. 

The  Court :    And  fixing  of  quotas. 

Mr.  Works:    Yes,  your  Honor. 

The  Court:  They  didn't  fix  the  price  which  was 
to  be  paid  the  grower  for  the  beets,  did  they  ? 

Mr.  Works:  No.  The  material  portion  here  ap- 
pears, the  first  part,  on  page  8.  ''The  1939  sugar 
quota  for  the  domestic  beet  sugar  area  is  hereby  al- 
lotted to  the  following  purchasers  in  the  amounts 
which  appear  opposite  their  respective  names." 
Then  there  is  a  list  of  names,  among  whom  appear 
American  Crystal  Sugar  Company,  allotment  short 
tons,  raw  value,  170,174. 

The  Court :  Where  is  that  material  except  to  give 
the  court  a  little  bit  of  the  background  of  the  industry  ? 

Mr.  Works:  Well,  we  will  show  your  Honor  the 
effect  which  these  allotments  had.  I  won't  go  into 
the  detail  as  exhibited  here,  but  we  will  show  you  the 
effect  which  these  allotments  and  quotas  respectively 
had  upon  our  operations. 

Mr.  Graham,  will  you  take  the  stand,  please  ?  [318] 

ROBERT  H.  GRAHAM 
called  as  a  witness  by  and  on  behalf  of  the  defendant, 
having  been  first  duly  sworn,  was  examined  and  tes- 
tified as  follows: 

The  Clerk:    Will  you  state  your  name,  please? 

The  Witness:    Robert  H.  Graham. 

Direct  Examination 
By  Mr.  Works : 

Q.    Where  do  you  live,  please,  Mr.  Graham? 
A.    Denver,  Colorado. 
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Q.  What  is  your  business  or  occupation,  please, 
sir? 

A.  I  am  manager  of  the  tax  department  of  the 
American  Crystal  Sugar  Company. 

Q.  How  long  have  you  been  connected  with  the 
company  ? 

A.  WeU,  1911  till  1922,  when  I  left,  and  returned 
in  1933. 

Q.    And  you  have  been  there  ever  since? 

A.    Yes. 

Q.  What  position  did  you  hold  with  the  com- 
pany during  the  years  1938  through  1942,  please  ? 

A.     Auditor. 

Q.  You  were  auditor  of  the  company  at  that 
time.  In  that  capacity  and  in  your  present  capacity, 
did  you  have  occasion  to  familiarize  yourself  with 
the  books  and  records  of  the  American  Crystal  Sugar 
Company  as  regards  beet  and  sugar  matters  ?  [319] 

A.    I  did. 

Q.  I  show  you  a  document  headed  "Effective  In- 
ventory at  Beginning  of  Year,  Production  Quota, 
Current  Year  Production  Available  for  Marketing 
that  Year,  and  Marketings  Calendar  Years  1938, 
1939, 1940, 1941, 1942,  American  Crystal  Sugar  Com- 
pany." 

Mr.  Works:  This  docimient,  Mr.  Arndt,  is  taken 
in  part  from  statistical  records  of  the  Sugar  Division 
of  the  Department  of  Agriculture  and  in  part  from 
the  records  of  the  American  Crystal  Sugar  Com- 
pany. 
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Q.  Are  you  familiar  with  that,  please,  Mr.  Gra- 
ham? A.    Yes. 

Q.  Are  you  able  to  say  that  the  portions  of  that 
made  up  from  the  books  of  the  company  were  taken 
from  records  which  were  true  and  correct? 

A.     They  were. 

Q.  Will  you  state  to  the  court  what  that  document 
shows  as  regards  the  effect  of  the  federally  imposed 
quotas  upon  the  distribution  of  sugar  production 
and/or  distribution  of  sugar  during  the  years  1939, 
1940  and  1941  ? 

Mr.  Arndt:  If  the  court  please,  I  have  several 
objections.  I  first  object  on  the  ground  in  our  in- 
terrogatories we  made  inquiry  regarding  sugar  pro- 
duction, amount  of  sugar  owned,  and  so  on,  outside 
of  the  entire  American  Crystal  organization.  [320] 
Objections  were  made  to  those  interrogatories  on 
the  ground  that  the  only  thing  we  are  interested  in 
is  the  situation  in  California,  and  the  objections 
were  sustained  to  the  interrogatories  that  went  be- 
yond California,  and  we  were  not  permitted  in  our  I 
interrogatories  to  go  into  some  of  the  very  matters 
herein  set  forth.  After  refusing  the  information  to 
us  and  after  taking  the  position  before  the  court  that 
it  was  immaterial,  they  now  come  in  with  data  set-  j 
ting  forth  some  of  the  very  data  that  was  denied  us 
as  immaterial  and  they  refused  to  furnish  us  on  our  ' 
request  for  interrogatories. 

My  second  objection  is  that  this  witness  is  being 
asked  for  a  conclusion  regarding  a  document  not 
yet  in  evidence. 
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Mr.  Works:    I  will  obviate  that. 

Mr.  Arndt :  My  third  objection  is  that  he  is  being 
asked  for  his  conclusion  as  to  what  these  figures 
show,  which  I  feel  is  entirely  improper.  It  is  one 
thing  to  put  figures  from  the  books  in  and  some- 
thing else  to  ask  this  witness  his  conclusions  as  to 
what  the  figures  show,  and  that  is  what  the  question 
is. 

The  Court:  There  were  so  many  interrogatories 
that  I  tried  to  cut  them  down  and  I  can't  recall 
whether  I  cut  this  or  not.  I  did  try  to  hold  you  down 
to  California,  except  to  a  very  limited  extent.  Does 
this  cover  more  than  California? 

Mr.  Works:  Yes,  it  does.  It  covers  the  national 
effect  on  production,  to  show  the  effect  of  the  quota 
system  upon  [321]  our  over-all  production,  and  then 
we  will  go  into  California  from  this.  This  is  an  over- 
all picture. 

Q.  (By  Mr.  Works)  :  I  state  that  correctly,  do 
I  not?  A.     Yes. 

The  Court :  Counsel,  you  can  make  any  explana- 
tion you  want,  but  I  think  probably  some  of  his  ob- 
jections are  good.  That  feature,  as  I  have  stressed 
before,  of  an  explanation  of  the  increase  in  the 
freight  during  those  three  years 

Mr.  Works :    We  are  going  to  get  to  that. 

The  Court:  I  think  somebody  that  knows  can 
testify  to  that  just  as  well  as  you  can  put  it  in  in 
this  way. 

Mr.  Works:     Well,  we  can  give  it  to  you  both 
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ways.  We  have  statistics  prepared  showing  just  what 

that  is. 

The  Court :  We  have  the  California  area  involved, 
and  it  is  the  contention  of  the  plaintiff  up  until  the 
time  of  these  three  questioned  contracts,  that  to  a 
very  great  extent  your  California  sugar  was  mar- 
keted in  California,  and  that  after  entering  into  the 
new  contract,  your  sugar  was  distributed  to  a  greater 
extent  than  that,  and  those  things  are  reflected  by 
the  additional  freight  necessary  for  the  company  to 
pay,  and  which  the  growers  paid  half  of  during 
those  years. 

Mr.  Works:  I  will  withhold  this  for  the  time 
being. 

The  Court :  What  I  am  getting  at  is  this :  I  think 
outside  of  the  information  you  have  in  that,  we  can 
have  somebody  testify  on  it.  [322] 

Mr.  Works :    No  question  about  that. 

The  Court :  I  think  the  auditor  can  tell  us  about 
it  just  as  well  as  anybody  else. 

Mr.  Works :  I  think  first  we  had  better  show  you 
graphically  what  was  done,  and  then  the  market  con- 
ditions can  be  explained  during  those  periods.  This 
will  go  into  that  field,  your  Honor. 

Q.  I  show  you,  Mr.  Graham,  a  document  entitled 
"American  Crystal  Sugar  Company  Productions 
and  Deliveries  of  Clarksburg  Factory  Sugar  by 
Crop  Years  for  the  period  August  1,  1937  to  July 
31, 1943,  Stated  in  Hundred  Pound  Units."  Was  that 
prepared  from  the  books  and  records  of  the  com- 
pany? A.    It  was. 
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Q.  And  it  correctly  sets  forth  the  figures  which 
are  shown  there?  A.     It  does. 

Mr.  Works :  This,  your  Honor  will  show  produc- 
tion and  deliveries  in  Northern  California,  Southern 
California,  and  other  states  during  the  crop  years 
1937  through  1942.  May  I  offer  that  in  evidence  at 
this  time? 

The  Court:    Is  there  any  objection  to  this? 

Mr.  Arndt:  I  would  like  to  ask  the  witness  one 
or  two  questions  about  it  and  see  just  what  it  means. 
Has  the  witness  got  it  in  front  of  him,  coimsel? 

The  Witness:    No.  [323] 

Mr.  Works :    I  beg  your  pardon  ? 

Mr.  Arndt:  Has  the  witness  got  one  in  front  of 
him  so  he  can  answer  questions? 

Mr.  Works:     He  will  have. 

Voir  Dire  Examination 
By  Mr.  Arndt: 

Q.  Now,  this  column  that  says  "Production,"  to 
what  does  that  refer? 

A.  That  is  the  number  of  himdredweight  of  sugar 
produced  at  the  Clarksburg  plant  during  the  periods 
shown  there,  the  crop  years. 

Q.  When  you  speak  about  deliveries,  are  you  re- 
ferring to  delivery  to  an  ultimate  destination  or  are 
you  referring  to  delivery  to  a  warehouse  or  some 
other  storage  place,  or  both  ? 

A.     To  the  customers,  ultimate. 

Q.  When  it  says  ''Other  States,"  have  you  made 
any  breakdown  as  to  what  those  other  states  are  ? 

A.    Yes,  we  have  that. 

Q.    Is  that  the  data  that  is  going  to  follow? 
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A.     I  don't  know  in  what  order 


Mr.  Works :    He  does  not  know,  but  I  do.  It  is. 

Q.  (By  Mr.  Arndt)  :  When  it  speaks  about  this, 
"Note:  In  this  connection,  consider  production  at 
Oxnard,"  what  do  those  figures  there  mean? 

A.  That  is  the  hundredweight  of  sugar  produced 
at  [324]  the  Oxnard  factory  during  the  crop  years 
shown. 

Q.  Then  these  deliveries  in  Southern  California 
are  of  deliveries  of  Northern  California  sugar  into 
Southern  California,  is  that  correct? 

A.     That  is  right. 

The  Court:    Any  further  objection? 

Mr.  Arndt:    No,  no  further  objection. 

Mr.  Works:  I  think,  your  Honor,  I  will  offer 
these  two  in  evidence  together,  because  one  is  a  break- 
down of  the  other. 

The  Court:  You  had  better  introduce  the  other, 
counsel.  We  have  been  talking  about  it.  To  have  the 
record  clear,  you  better  introduce  it  so  it  will  be 
identified  in  the  record. 

Mr.  Works :    Yes,  your  Honor. 

The  Court:    That  wiU  be  Defendant's  Exhibit  C. 

(The  document  referred  to  was  received  in 
evidence  and  marked  Defendant's  Exhibit  C.) 

The  Court :  We  know  what  we  are  talking  about, 
but  somebody  else  reading  this  record  won't  know. 

Director  Examination  (Continued) 
By  Mr.  Works: 

Q.    I  show  you  another  document  headed  ''Geo- 
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graphical  Distribution  of  Sales  of  Clarksburg,  Cali- 
fornia Factory  for  Crop  Years  1937-1942,"  giving  a 
column  of  states  from  Arizona  to  Wyoming,  and  in 
parallel  columns  are  the  years  from  1937  to  [325] 
1942.  Will  you  please  state  whether  or  not  that  was 
prepared  from  com_pany  records  and  if  they  are 
true  and  correct"?  A.     It  was  and  it  is. 

The  Court:  As  I  understand,  this  covers  a  six- 
year  period? 

The  Witness:     That  is  right. 

Mr.  Works:  That  is  correct,  your  Honor,  yes.  I 
will  offer  this  document  next,  if  I  may. 

The  Court:    Any  objection'? 

Mr.  Arndt:    No  objection. 

The  Court :    It  will  be  admitted. 

The  Clerk:    Exhibit  D. 

Mr.  Arndt:    What  is  the  number  of  that  one? 

The  Clerk:    That  is  Exhibit  D. 

Mr.  Works :  May  I  present  this  document  to  your 
Honor? 

The  Court :    Has  it  been  marked  ? 

Mr.  Works :  It  has,  yes.  I  would  ask  your  Honor 
particularly  to  note  the  increased  quantity  of  sales 
in  the  three  critical  years  here.  That  will  assume 
some  significance  as  we  go  along. 

The  Court:    You  may  proceed. 

Mr.  Works:    Thank  you,  your  Honor. 

Q.  I  show  you  another  document  headed  "Acre- 
age and  Yield,  Clarksburg  District."  That  refers  to 
beets,  does  it  not?  [326]  A.     It  does. 

Q.    Was  that  made  up  from  company  records? 
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A.     It  was. 

Q.     And  is  it  true  and  correct?  A.     It  is. 

Mr.  Arndt :    May  I  ask  one  question  right  here  ? 

Mr.  Works:    Surely. 

Mr.  Arndt :  Does  this  include  the  beets  that  were 
raised  under  Clarksburg  contracts  that  were  shipped 
to  Oxnard? 

The  Witness:  Yes.  Would  you  let  me  see  that, 
Mr.  Works? 

Mr.  Works:    Surely. 

The  Witness :  I  will  see  if  that  is  shown  on  there 
definitely  or  not.  No.  But  it  does  include  that. 

Mr.  Arndt:    You  say  it  does? 

The  Witness:    Yes. 

Mr.  Works:    I  will  offer  this,  if  I  may. 

The  Court:    Is  there  any  objection? 

Mr.  Arndt:    No  objection. 

The  Clerk:    Exhibit  E. 

Mr.  Works :  If  I  may  present  this  to  your  Honor, 
I  might  ask  you  to  take  note,  if  you  will,  of  the  in- 
creased tons  per  grower  in  1938  and  1939  in  the  col- 
mnn  which  I  now  indicate. 

The  evidence  will  show,  your  Honor,  that  what 
is  known  [327]  as  the  Western  Sales  Territory  em- 
braces five  of  the  western  states,  and  we  also  have 
some  statistics  here  with  reference  to  the  production 
of  the  American  Crystal  Sugar  Company  individu- 
ally, and  then  the  relationship  to  other  companies. 
This  was  obtained  from  the  Beet  Sugar  Association, 
showing  the  percentages  of  sugar  distributions  by 
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sales  and  production  in  the  five  western  states.  That 

includes  California,  of  course. 

We  couldn't  get  a  breakdown  as  to  California  alone 
as  to  this,  because  the  records  are  not  kept  that  way 
by  the  Beet  Sugar  Association,  and  we  don't  know 
what  the  other  companies'  sales  and  production  were, 
unless  we  get  it  in  this  form  from  the  Beet  Sugar 
Association. 

Mr.  Arndt  informed  me  this  morning  he  would 
be  willing  to  stipulate  to  this  upon  my  stating  to 
him  that  that  was  where  we  obtained  it,  and  we  be- 
lieve these  figures  to  be  true  and  correct. 

Mr.  Arndt:  It  is  stipulated  it  is  a  true  and  cor- 
rect copy  of  what  counsel  says  it  is. 

Mr.  Works:  All  right.  I  will  offer  it  then.  These 
contain  running  percentages  showing  American 
Crystal's  share  in  the  western  states — its  percentage, 
I  should  say,  both  as  to  sales  and  production.  This 
is  what  we  call  our  high  netting  area. 

The  Clerk:    Exhibit  F.  [328] 

The  Court:  Do  I  understand  that  in  F,  this  last 
column  here  refers  to  the  percentage  of  the  total 
amount  of  sugar  produced  by  Crystal? 

Mr.  Works :  As  related  to  the  total  of  all  the  com- 
peting companies. 

The  Court:  I  mean  of  the  total  sugar  produced 
in  the  five  states'? 

Mr.  Works :  Yes,  your  Honor,  that  is  right.  There 
is  the  percentage  of  sugar  produced  and  then  the 
percentage  of  sugar  distributed  during  this  period 
of  years. 
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Mr.  Arndt:  I  assume,  counsel,  that  the  same  fig- 
ures give  the  information  for  Spreckels  and  Holly, 
also? 

Mr.  Works :  They  give  the  total  of  the  competing 
companies.  We  don't  know  what  their  individual 
figures  are. 

In  order  that  your  Honor  may  have  the  full  pic- 
ture, we  propose  to  put  in  the  computations  of  the 
net  returns  from  sales  for  each  of  these  years,  1937, 
1938,  1939,  1940,  1941  and  1942.  They  will  show  the 
breakdowns,  including  this  freight  item. 

Mr.  Arndt:  I  think  you  will  find  these  are  al- 
ready included  in  my  exhibit,  but  I  have  no  objec- 
tion to  them. 

Mr.  Works:  I  know  1939,  1940  and  1941  are  in 
one  of  the  answers  to  the  interrogatories  and  I  am 
going  to  use  that,  but  I  want  the  witness  to  testify 
all  these  items  of  expenses  signify  amounts  actually 
expended  by  the  company  in  connection  [329]  with 
sales  of  sugar. 

Mr.  Arndt:  Counsel,  aren't  these  all  figures  pre- 
pared by  Haskins  and  Sells  ? 

Mr.  Works:  Yes.  You  don't  dispute  as  to  any 
of  these  net  return  tabulations  that  the  expenses  as 
shown  here  reflect  actual  expenditures  by  the  com- 
pany in  connection  with  the  sales  of  sugar,  is  that 
correct  ?  Because,  otherwise,  I  will  have  this  witness 
prove  it. 

Mr.  Arndt:  If  this  is  a  copy  of  the  Haskins  and 
Sells  report,  I  will  stipulate  to  it  as  a  copy  of  the 
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Haskins  and  Sells  report.  That  is  what  it  appears 

to  be  to  me. 

Mr.  Works:    Well,  it  is. 

Mr.  Arndt:    I  will  so  stipulate. 

Mr.  Works :  And  you  don't  contest  its  correctness 
as  to  the  items  shown,  is  that  correct? 

The  Court :  In  other  words,  as  to  the  accuracy  of 
their  books'? 

Mr.  Works:    That  is  right. 

The  Court:    They  are  taken  from  their  books'? 

Mr.  Works :  Yes.  Haskins  and  Sells  took  these  all 
from  our  books. 

Mr.  Arndt:  That  is  correct.  I  will  so  stipulate. 
In  other  words,  I  think  I  put  the  same  thing  in 
myself. 

Mr.  Works :  Then  you  accept  these  figures  as  ac- 
curate, is  that  if?  That  is  what  I  am  trying  to  get 
at.  [330] 

Mr.  Arndt:  Accurate  insofar  as  it  is  a  reflection 
of  what  the  books  show  for  the  particular  item. 

Q.  (By  Mr.  Works)  :  I  will  show  you  a  docu- 
ment marked  ''Itemized  Breakdown  of  Net  Sales 
Returns  per  Hundredweight  for  Crop  Years  Shown 
Below,"  which  are  1937  and  1938.  That  was  made 
up  from  the  books  of  the  company  ? 

A.     It  was. 

Q.  And  correctly  reflects  what  the  books  of  the 
company 

Mr.  Arndt :  Just  a  minute,  please.  Did  you  make 
it  up  or  did  Haskins  and  Sells  make  it  up  ? 

The  Witness :    We  both  made  it  up. 
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Mr.  Arndt:    What  do  you  mean,  ''both"? 

The  Witness :  We  make  up  one  and  Haskins  and 
Sells  make  one  up,  and  we  compare  them  to  make 
sure  they  are  right. 

Mr.  Arndt:     All  right. 

The  Witness :  So  Haskins  and  Sells  did  arrive  at 
the  figures. 

Q.  (By  Mr.  Works)  :  Does  that  document  cor- 
rectly reflect  gross  receipts  and  all  of  the  other  items 
which  are  thereon  shown?  A.     It  does. 

Q.  Broken  down  to  net  sales  return  per  hundred- 
weight? A.     Yes.  [331] 

Q.  And  the  freight  items,  freight  on  sugar  to 
destinations  as  shown  here,  broken  down  to  a  cents 
per  hundredweight  basis,  are  moneys  actually  ex- 
pended by  the  company  in  freight  charges  on  the 
shipment  of  sugar,  is  that  correct? 

A.     That  is  right. 

Q.  Now,  these  deductions,  are  those  the  deduc- 
tions which  are  referred  to  in  the  beet  growers  con- 
tracts— I  don't  recall  the  exact  terminology,  but 
''Standard  Methods  of  Accounting"  or  something 
of  that  sort,  as  the  term  is  used  ? 

A.     They  are. 

Mr.  Arndt:  Just  a  minute.  I  object  to  that  ques- 
tion as  purely  calling  for  an  interpretation  by  this 
witness  of  a  contract.  I  stipulate  this  is  what  the 
books  show  for  the  particular  amount,  and  he  has 
so  testified. 

Mr.  Works:    I  will  withdraw  the  question. 

Q.     Is  this  the  form  in  which  these  net  returns 
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have  been  computed  and  approved  by  Haskins  and 

Sells  for  the  last  10  or  15  years'? 

A.     Yes,  sir. 

Q.  Would  your  testimony  bo  the  same  as  to  the 
breakdown  if 

The  Court:  You  better  introduce  that  and  have 
it  marked,  counsel. 

Mr.  Works:    Yes. 

Mr.  Arndt:     May  I  ask  a  question  first?  [332] 

Mr.  Works:    You  may. 

Voir  Dire  Examination 
By  Mr.  Arndt: 

Q.  In  making  out  this  report,  you  first  take  in 
dollars  and  cents  the  gross  receipts,  isn't  that  cor- 
rect? A.     That  is  right. 

Q.  Then  you  take  the  dollars  and  cents  of  these 
various  other  items,  and  you  get  a  dollars  and  cents 
net  return,  isn't  that  correct? 

A.     That  is  correct. 

Q.  Then  when  you  have  this  net  return,  in  order 
to  get  the  net  return  from  sales  per  hundredweight, 
does  that  hundredweight  refer  to  sugar  or  does  it 
refer  to  beets  ?  A.     Sugar. 

Q.  And  that  refers  to  sugar  that  is  sold,  is  that 
correct?  A.     Sugar  sold. 

Q.  Now,  how  is  that  tied  into  the  beet  produc- 
tion? 

A.    It  is  not  tied  in  in  any  way  that  I  can  see. 

Q.  You  have  a  certain  figure  that  you  get  from 
Clarksburg,  a  certain  net  return.  You  have  a  certain 
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net  return  that  you  get  from  Oxnard.  Isn't  that 

correct  *?  A.     That  is  correct. 

Q.  Then  you  apply  that  net  return  to  the  beets 
that  were  produced  in  the  particular  district,  or  do 
you  apply  it  [333]  to  the  beets  that  were  processed 
in  the  particular  district? 

A.  We  apply  it  to  the  beets  that  are  purchased 
under  the  contract  in  the  particular  district. 

Q.  So  then  the  beets  that  were  processed  at  Ox- 
nard, but  were  produced  in  the  Clarksburg  district 
are  not  in  any  way  applied  to  this  net  return  that 
you  show  here? 

A.  You  mean  the  sugar  produced  from  those 
beets  ? 

Q.    Yes.  A.    No. 

Mr.  Works:    May  I  have  that  question  again? 

(The  question  was  read  by  the  reporter.) 

The  Court:    Is  that  marked? 

Mr.  Works:  I  think  I  am  one  behind,  your 
Honor. 

The  Clerk:    I  think  that  is  Exhibit  G. 

The  Court:  He  was  asking  questions  before  this 
was  admitted,  and  now  I  want  to  see  what  it  is  all 
about. 

The  Clerk:    Is  this  a  different  one? 

Mr.  Works:    Yes,  that  is  1942. 

The  Clerk:    They  will  be  G  and  H. 

Mr.  Arndt:  Have  you  given  me  the  next  one, 
counsel?  I  have  two  here  that  are  duplicates. 
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Mr.  Works:  I  am  sorry.  I  thought  I  gave  you 
both  of  them.  Here  is  the  other  one. 

The  Court:  Mr.  Witness,  I  wish  you  would  ex- 
plain this  a  bit  more  to  me  so  that  when  I  get  away 
from  all  these  good  [334]  teachers,  I  will  know  what 
it  may  mean.  Now,  freight.  You  say  in  the  year  1937 
that  represented  a  charge  against  the  beets  in  that 
year  for  that  amount. 

The  Witness :    A  charge  against  the  gross  receipts. 

The  Court:  In  other  words,  what  I  am  getting 
at  is  this.  Under  1937,  you  have  freight  on  sugar  to 
destination.  You  have  two  figures  here. 

The  Witness :    That  is  the  total  of  these  two.  [335] 

The  Court:  And  then  under  the  1938  item  you 
have  .1912  and  for  37  .287? 

The  Witness:    Yes. 

The  Court:  Do  I  get  from  that  that  the  portion 
of  freight  in  1938  was  less  than  in  1937? 

The  Witness :    That  is  right. 

The  Court :  That  is  what  you  are  trying  to  demon- 
strate ? 

The  Witness:    Yes,  sir. 

Mr.  Works :  Here  are  the  comparable  figures  for 
the  three  critical  years,  your  Honor. 

The  Court:    Well,  we  will  want  them. 

Mr.  Works:  That  is  right.  I  am  referring  your 
Honor  to  the  chart  which  is  set  out  in  the  answer 
to  Interrogatory  96. 

Q.  (By  Mr.  Works)  :  I  will  ask  you  to  examine 
that  if  you  will,  Mr.  Graham.  It  consists  of  two  pages. 
Your  gross  receipt  figure  on  the  first  page  and  then 
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the  various  deductions.  Now,  would  your  testimony 

be  the  same  as  to  these  computations  of  the  returns  ? 

Mr.  Arndt :  We  have  put  in  96  as  part  of  the  in- 
terrogatories. 

Mr.  Works:    That  is  what  I  am  referring  to. 

The  Witness:    Yes. 

Q.  (By  Mr.  Works)  :  And  the  freight  items  are 
shown  in  the  same  form  across  the  table  for  1939, 
1940  and  1941,  [336]  is  that  correct? 

A.     That  is  correct. 

Q.     .438  and  .387  and  .322?  A.    Yes. 

The  Court :    What  was  the  first  one  ? 

Mr.  Works:    .438,  your  Honor. 

The  Court :    And  the  others  ? 

Mr.  Works:  Perhaps  it  would  be  helpful  if  we 
were  to  prepare  a  chart  showing  these  right  straight 
across. 

Mr.  Arndt:    I  intend  to  do  that,  your  Honor. 

The  Court:  Somebody  is  going  to  have  to  do  it 
because  I  am  not  an  auditor  and  in  order  to  follow 
you  I  will  have  to  have  it. 

Mr.  Works:    We  will  be  glad  to  do  it. 

Q.  (By  Mr.  Works)  :  Now,  the  deductions  from 
gross  receipts  shown  on  the  exhibits  I  have  just  been 
referring  to,  and  shown  also  in  this  answer  to  In- 
terrogatory No.  96,  represent  charges  which  are 
made  against  gross  receipts  in  order  to  determine 
the  net,  is  that  correct?  A.     That  is  correct. 

Q.  In  other  words,  the  greater  the  charge  is  the 
less  the  net  as  the  same  is  used  in  the  sugar  table 
and  vice  versa,  is  that  right? 
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A.     That  is  right. 

Q.  Now,  is  any  charge  made  against  the  grower 
for  [337]  manufacturing  expenses?  A.     No. 

Q.  Is  any  charge  made  against  the  grower  for 
cost  of  beets?  A.     No. 

The  Court :    Cost  of  what  ? 

Mr.  Works :  Cost  of  beets — part  of  our  manufac- 
turing cost,  your  Honor. 

The  Court:    Cost  of  beets? 

Mr.  Works:  Cost  of  beets,  yes.  I  see  what  your 
Honor  has  in  mind.  That  is  a  term  which  is  used  in 
our  bookkeeping. 

The  Court:  I  would  like  that  explained  so  I  can 
follow  it. 

Mr.  Arndt :  The  cost  of  beets  is  what  they  pay  the 
grower  at  the  end  of  the  year. 

The  Court:    Isn't  that  a  cost  of  doing  business? 

Mr.  Works:  I  am  leading  up  to  this,  if  I  may. 
There  has  been  a  good  deal  of  testimony  and  re- 
marks here  about  the  shipping  of  beets  from  Clarks- 
burg to  Oxnard. 

Q.  (By  Mr.  Works)  :  I  will  ask  you  how  that 
item  of  expense,  the  freight  paid  on  beets  shipped 
from  Clarksburg  to  Oxnard,  is  carried  on  the  books 
of  the  company? 

A.     It  is  charged  to  freight  account. 

Q.  And  is  it  charged  to  manufacturing  expense 
or  to  [338]  cost  of  beets  in  any  way? 

A.    Manufacturing  expense. 

Q.     Manufacturing  expense?  A.    Yes,  sir. 
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The  Court:  Is  any  part  of  that  charged  to  the 
grower  ? 

The  Witness:    No,  sir. 

Mr.  Works:     That  was  my  next  question. 

Q.  (By  Mr.  Works)  :  The  answer  is  none  of  it 
was  charged  to  the  grower,  isn't  that  correct? 

A.     Correct. 

Mr.  Works:  Do  you  have  a  copy  of  your  1941 
settlement  with  Evans  that  I  can  use?  I  have  the 
Zuckerman  copy  here. 

Mr.  Arndt :  Yes.  If  I  haven't  it  I  will  have  it  for 
you  in  the  morning.  I  have  it  somewhere  here.  It  is 
either  here  or  in  my  office. 

Mr.  Works:    I  would  appreciate  it. 

The  Court:  I  imagine  when  you  start  looking  for 
something  it  is  a  first  class  job. 

Mr.  Arndt:  I  will  get  it  for  you  before  the  case 
closes. 

Mr.  Works :  Well,  I  thought  I  would  put  in  these 
settlement  sheets  each  year  to  show  the  basis  on 
which  they  actually  were  settled  with  at  the  time. 

The  Court :  Are  those  copies  1  What  I  am  getting 
at  is  if  this  is  a  copy  why  not  use  it.  [339] 

Mr.  Arndt :  He  says  he  is  only  missing  one  of  them 
and  he  wants  me  to  furnish  it  and  I  told  him  I  would 
as  soon  as  I  find  it. 

Mr.  Works:  I  have  Mr.  Zuckerman  and  Mande- 
ville  here  but  not  Evans. 

Mr.  Arndt :    We  will  stipulate  to  them,  counsel. 

Mr.  Works:  All  right.  These  show  the  utiliza- 
tion of  the  net  return,  if  the  court  please,  to  the 


Mandeville  Island  Farms,  Inc.,  et  al.        639 

(Testimony  of  Robert  H.  Graham.) 
sugar  tables  in  the  contracts  to  produce  the  growers' 
payoff  and  these  show  the  amount  the  grower  re- 
ceived for  each  of  these  years  and  how  it  was  com- 
puted. May  I  have  these  marked  in  evidence? 

The  Clerk :    Separately  1 

The  Court:  Are  you  offering  them  as  one  ex- 
hibit? 

Mr.  Works:  Either  way,  one  exhibit  will  be  all 
right. 

The  Clerk:    Plaintiffs' Exhibit  I. 

Mr.  Works:    You  may  cross  examine. 

The  Court:  May  I  ask  this  question.  Was  part 
of  this  witness's  testimony  read  into  the  record? 

Mr.  Works :    Yes,  your  Honor. 

Mr.  Arndt:    Yes. 

The  Court:    Proceed. 

Cross  Examination 
By  Mr.  Arndt: 

Q.  Now,  referring  to  these  Exhibits  G  and  H 
and  the  corresponding  Exhibits  which  were  set  forth 
in  answer  [340]  to  interrogatory  96,  I  call  your  at- 
tention to  this  item  ' '  Sales  Department,  Salaries  and 
Traveling  Expenses." 

Now,  isn't  it  correct  that  that  includes  the  salaries 
and  expenses  of  the  western  office  and  a  portion  of 
the  salaries  and  expenses  of  the  Denver  office? 

A.    Yes. 

Q.  So  that  insofar  as  that  particular  item  is  con- 
cerned the  greater  the  sales  for  a  particular  year  the 
smaller  will  be  the  unit  charge  for  that  particular 
item  ?  A.    Yes. 
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Q.  So  that  if  the  Clarksburg  beets — I  will  with- 
draw that. 

If  the  sugar  that  was  produced  from  the  Clarks- 
burg beets  that  were  shipped  to  Oxnard  had  been 
included  in  this  tabulation  the  amount  of  miscellane- 
ous sales  department  expense  would  have  been 
smaller  ? 

A.  Any  sugar  you  include  there  would  make  it 
smaller. 

Q.  And  isn't  that  true — that  also  would  be  cor- 
rect for  each  of  the  other  items  under  sales  and 
marketing  expenses  that  you  have  here? 

A.    Not  necessarily,  no. 

Q.  As  to  which  items  wouldn't  it  be  true  and  to 
which  items  would  it  be  true,  taking  first  this  item 
of  insurance  on  sugar  only  ? 

A.  If  you  had  more  sugar  included  in  the  cal- 
culation [341]  you  would  have  more  insurance  prem- 
ium and  the  division  per  bag  might  be  greater  or 
lower. 

Q.  Isn't  that  particular  insurance — isn't  that  the 
insurance  on  sugar  in  storage  only  ?  A.     Yes. 

Q.  Assuming  that  sales  were  actually  made  of 
the  sugar  that  was  made  from  the  beets  that  were 
shipped  to  Clarksburg  and  shipped  to  Oxnard  and 
there  was  no  storage  thereon  then  the  non-inclusion 
in  these  schedules  of  those  sales 

The  Court:  Now,  counsel,  just  a  moment.  Isn't 
that  dealing  with  the  question  of  accounting — your 
other  cause  of  action? 

Mr.  Arndt:    That  and  also  deals  with  the  ques- 
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tion  of  the  use  of  the  1938,  1939  and  1940  single 

figures  such  as  these  are,  on  the  basis  of  damages. 

We  contend,  first,  that  the  contracts  are  completely 
illegal  and  can't  be  used  for  any  purpose.  However, 
counsel  says  even  though  they  are  illegal  they  want 
to  use  them  for  the  purpose  of  damages. 

Replying  to  that  we  are  endeavoring  to  show  that 
they  are  not  even  proper  for  that  purpose  because 
here  we  have  15  per  cent  of  the  beets  being  shipped 
to  Clarksburg — from  Clarksburg  to  Oxnard  as  we 
will  show  when  we  present  our  figures,  and  yet  none 
of  that  is  included  in  these  tabulations.  [342] 

The  Court:  That  is  your  theory,  that  the  con- 
tracts are  void,  but  wouldn't  that  question  be  raised 
in  the  accounting  feature  and  not  under  the  antitrust 
feature  ? 

Mr.  Arndt :    But  Mr.  Works  insists 

The  Court:  Both  of  you  are  doing  a  lot  of  in- 
sisting but  I  am  going  to  do  some  deciding  one  of 
these  days. 

Mr.  Arndt :  Mr.  Works  says  the  measure  of  dam- 
ages is  to  take  these  figures  as  shown  in  96,  which 
are  the  American  Crystal's  individual  breakdown. 
He  wants  to  take  those  figures  and  subtract  them 
from  the  noint  figures  and  he  wants  to  use  that  as 
the  method  for  determining  the  damages.  That  is  his 
theory. 

The  Court:  You  are  each  advancing  your  own 
theories  as  to  this.  Now,  as  to  the  figures  you  have 
them  in  evidence  and  I  want  to  ask  this  witness  a 
few  questions  and  see  if  he  knows  the  answers. 
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Do  you  know  anything  about  these  contracts,  the 
1939,  '40  and  '41  contracts? 

The  Witness:     Some,  yes. 

The  Court :  Do  you  know  why  they  changed  their 
method  ? 

The  Witness:    No. 

The  Court :  In  the  operation  of  your  refinery  it  is 
a  fact  that  you  settle  with  the  grower  on  the  market 
price  of  sugar  at  the  time  you  finish  refining  it,  do 
you  not? 

The  Witness :  On  the  amount  we  receive  from  the 
sale  [343]  of  the  sugar. 

The  Court :    Actual  sales  ? 

The  Witness:    Yes. 

The  Court :  But  very  often  you  have  a  carry-over  *? 

The  Witness:    That  is  right. 

The  Court:  In  other  words,  there  is  generally  a 
carryover,  is  there  not? 

The  Witness:    Generally,  yes. 

The  Court:  That  is  through  the  years.  In  other 
words,  you  might  produce,  as  you  show  here  in  one 
year  a  certain  amoimt  of  sugar,  when  as  a  matter 
of  fact  instead  of  selling  that  exact  sugar  you  would 
be  selling  some  that  was  in  storage  ? 

The  Witness :    That  is  right. 

The  Court:  And  then  you  would  settle  with  the 
grower  on  the  basis  of  an  equal  amount  of  sugar  from 
storage  ? 

The  Witness :    Yes. 

The  Court:    And  the  amount  that  you  received? 

The  Witness :  Yes,  sir,  the  amount  we  sold  dur- 
ing the  year. 
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Q.  (By  Mr.  Arndt)  :  Under  the  1943  and  1944 
contracts  that  was  not  correct.  In  1943  and  1944  the 
Crystal  Clarksburg  contract  which  we  put  in  evi- 
dence provided  that  the  grower  should  be  paid  on 
the  average  net  return  from  the  crop  produced  dur- 
ing that  crop  year  regardless  of  when  sold.  [344] 

The  Court:  We  are  not  talking  about  that.  I  am 
trying  to  find  out  what  they  did  up  until  1942. 

You  never  then  as  a  matter  of  fact  settled  with 
a  grower  on  the  exact  sugar  that  he  produced? 

The  Witness :    No. 

The  Court :    Of  necessity  you  would  not  do  that  ? 

The  Witness:    That  is  right. 

The  Court:  In  other  words,  the  grower  wouldn't 
wait  two  or  three  years  for  you  to  sell  the  sugar  as 
a  rule? 

The  Witness :    That  is  correct. 

Mr.  Arndt :  That  is  what  the  1943  and  1944  con- 
tracts provided,  your  Honor. 

The  Court :  Then  they  were  rich  enough  by  that 
time  to  hold  out.  Ordinarily  a  farmer  wants  to  turn 
his  crop  into  money  as  soon  as  possible. 

Mr.  Arndt :  Under  these  agreements  this  is  what 
happened. 

The  Court :  Has  that  been  the  method  of  handling 
the  sugar  during  your  entire  experience  with  the 
company  ? 

The  Witness:    No,  years  ago  it  wasn't. 

The  Court:    What  do  you  mean  by  ''years  ago"? 

The  Witness:  We  would  settle  on  sugar  pro- 
duced in  one  year  and  sold  during  the  crop  year. 
There  would  be  a  carryover  there.  [345] 

The  Court :    And  settle  when  sold  ? 
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The  Witness:  No,  it  did  not  enter  into  the  cal- 
culation. That  was  15  years  ago. 

The  Court :    What  did  you  do  in  1936,  '37  and  '38  ? 

The  Witness :  It  was  all  included  in  the  computa- 
tion— all  the  sugar  sold  within  that  12  months,  no 
matter  which  crop  it  was  from  was  included  in  the 
calculations. 

The  Court :  And  that  continued  up  until  1943  or 
1944? 

The  Witness:    Yes. 

The  Court:    You  may  proceed. 

Mr.  Arndt:  It  continued  in  1942,  your  Honor, 
and  then  in  1943  they  had  a  different  system  and  in 
1944  and  1945  the  grower  was  paid  based  upon  pro- 
duction regardless  of  when  sold.  That  is  what  the 
contracts  show. 

Q.  (By  Mr  Arndt)  :  Then  in  these  particular 
computations  that  are  here,  these  are  based  upon  the 
sales  during  the  crop  year  regardless  of  what  carry- 
over there  was  at  the  beginning  of  the  year  or  what 
carryover  there  was  at  the  end  of  the  year  ? 

A.  Yes;  includes  all  the  sales  during  the  12 
months  period. 

The  Court:  In  other  words,  as  I  understand  it, 
it  includes  an  equivalent  amount  of  sugar? 

The  Witness:    Yes. 

The  Court:    That  was  produced?  [346] 

The  Witness :  Yes — no,  no,  not  the  equivalent  of 
what  was  produced. 

The  Court :    That  was  what  you  were  paying  for. 

The  Witness:    No. 


Mandeville  Island  Farms,  Inc.,  et  al.        645 

(Testimony  of  Robert  H.  Graham.) 

Mr.  Arndt :  No,  that  is  the  vice  of  the  whole  situa- 
tion. These  are  based  upon  the  actual  sales  made 
during  the  year.  In  other  words,  supposing  during 
the  year  there  was  a  million  pounds  of  sugar  pro- 
duced from  a  growers'  particular  beets  produced 
during  that  year,  but  suppose  they  actually  sold 
500,000  pounds.  They  are  paid  on  the  500,000  pounds 
regardless  of  what  they  produced.  They  are  paid 
on  the  sales  regardless  of  how  much 

The  Court:  How  are  they  paid  for  the  other 
500,000  pounds?  As  it  is  sold? 

Mr.  Arndt :    No,  they  get  nothing  for  that. 

The  Witness:    Oh,  yes. 

Mr.  Works:  That  isn't  correct.  I  would  like  to 
have  the  witness  dispel  that  illusion.  Tell  about  the 
carryover. 

The  Court:    Just  a  moment. 

Mr.  Arndt:  If  there  is  an  increase  in  price  on 
the  carryover  Crystal  gets  the  full  benefit  of  that 
and  the  grower  gets  nothing. 

The  Witness:    That  is  not  correct. 

Mr.  Works :  Will  you  explain  that  to  his  Honor, 
please.  [347] 

The  Witness:  We  will  use  Mr.  Arndt 's  illustra- 
tion. We  produce  1,000,000  x^ounds  of  sugar.  We  sell 
500,000  pounds  in  the  first  crop  year. 

Mr.  Arndt:    And  I  cease  to  be  a  grower. 

The  Court:  Let  the  witness  testify — be  that 
courteous. 

The  Witness:  That  500,000  pounds  you  sold 
would  be  the  amount  that  you  would  calculate  the 
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net  return  on  for  that  year.  The  500,000  remaining 
would  be  sold  in  the  next  crop  year  and  would  enter 
into   the   computation   for   that   crop   year   so   the 
grower  shares  at  some  time  in  every  bag  we  sell. 

Mr.  Works :  And  in  the  three  years  when  the  nets 
went  up  each  year  the  grower  was  better  off,  isn't 
that  it? 

The  Witness:    Yes,  sir. 

Mr.  Arndt :  Take  a  situation  in  which  the  grower 
produced  only  in  the  crop  year  1939  and  produced 
nothing  in  1940,  would  he  have  any  share  in  the 
amount  of  sugar  that  was  carried  in  1940? 

The  Witness:  No,  but  he  would — maybe  have  a 
better  share  in  the  1938  sugar  that  entered  into  the 
1939  computation. 

The  Court:  Just  a  moment.  Let  me  see  if  I  can 
understand  you.  Suppose  in  1939  a  grower  produced 
and  delivered  to  you  beets  that  produced  1,000,000 
pounds  of  sugar.  In  1940  he  didn't  produce  any.  In 
1939  you  sold  500,000  pounds  of  that  sugar  that  was 
produced  in  1939.  You  would  [348]  settle  with  him 
on  that  basis,  would  you? 

The  Witness :    That  plus  whatever  1938 

The  Court:  Suppose  he  just  started  to  do  busi- 
ness with  you  in  1939? 

The  Witness :  I  am  talking  about  1938  sugar  that 
is  sold.  We  don't  know  whether  he  produced  it  or 
not. 

The  Court :  You  don't  know  which  grain  of  sugar 
is  produced  by  one  individual,  but  what  I  am  trying 
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to  find  out  is  this.  As  I  stated  you  have  sold  only 

one-half  of  his  sugar. 

The  Witness:  Yes,  if  you  tie  it  right  down  to 
that. 

The  Court:  All  right.  You  have  only  sold  one- 
half  of  his  sugar.  In  1940  he  produces  no  sugar  but 
you  sell  the  other  half. 

The  Witness :    Yes. 

The  Court :    How  is  he  paid  for  that  other  half  ? 

The  Witness:    He  wouldn't  enter  into  that. 

The  Court:    Wouldn't  he  get  paid  for  if? 

The  Witness :  He  would  get  paid  for  his  beets  on 
the  basis  of  all  the  sugar  sold  during  the  crop  year 
of  1939.  That  included  some  1938  and  some  1939 
sugar  undoubtedly,  and  the  1939  that  went  over  into 
1940  would  go  to  any  new  growers  or  old  growers  in 
figuring  their  net.  It  is  a  constant  carryover  from 
one  year  to  another. 

The  Court :  Then  if  a  man  is  operating  under  one 
of  [349]  these  contracts,  either  the  1938  or  1939 
contract,  and  for  just  one  year  produced  100,000 
pounds  of  sugar  and  in  that  year  you  sold  only 
50,000  pounds  or  one-half  of  it  on  the  crop  basis  of 
that  year,  the  next  year  supposing  sugar  advances  a 
cent  a  pound,  would  that  grower  receive  any  of  the 
benefits  from  that  advance  in  price  ? 

The  Witness:  Not  if  he  didn't  grow  a  crop  in 
1940,  no. 

The  Court :  On  what  basis  would  he  be  paid  for 
the  other  half? 
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The  Witness:  He  would  be  paid  on  the  carry- 
over from  1938  to  1939. 

The  Court:    But  he  had  none  in  1938. 

The  Witness:  No,  but  the  sugar  that  was  made 
in  1938  would  enter  into  the  computation  for  the 
1939  to  some  extent. 

The  Court :    That  is  too  deep  for  me,  gentlemen. 

Mr.  Works :    Your  Honor,  he  gets  paid 

Mr.  Arndt:  That  is  exactly  what  we  have  been 
complaining  about. 

Mr.  Works:  Let  us  reverse  your  situation.  Sup- 
posing the  sugar  market  goes  down  the  next  year 
and  he  hasn't  raised  any  that  year,  he  doesn't  lose 
either. 

The  Court :  I  am  trying  to  figure  out  there  their 
accounting  method — how  they  account  to  the  grower, 
but  that  [350]  really  has  to  do  with  the  accounting 
angle  of  this  case  when  you  come  down  to  it,  but  I 
am  trying  to  as  a  matter  of  information  find  out  if 
a  grower  furnishes  beets  from  which  is  produced 
100,000  pounds  of  sugar  in  that  year  and  they — only 
sell  one-half  of  it,  how  he  is  going  to  get  paid  for 
the  other  half.  [351] 

Mr.  Works:  He  is  selling  beets,  your  Honor.  He 
gets  paid  for  every  beet  that  he  sells  on  the  basis  of 
what  the  sugar  sold  from  that  factory  during  that 
year  brings.  The  carry-over  of  the  sugar  doesn't  af- 
fect the  fact  that  he  has  already  been  paid  for  his 
beets  upon  the  basis  of  the  current  year's  sales.  Do 
I  express  that  correctly  f 

The  Witness:    That  is  correct. 

Mr.  Works :    Now,  if  he  sells  beets  the  next  year 
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and,  say,  the  price  goes  up,  he  gets  paid  for  those 

beets  at  what 

The  Court:    Suppose  he  just  grows  one  year? 

Mr.  Works:  All  right.  He  is  selling  beets,  that 
is  the  point,  it  seems  to  me,  your  Honor.  He  gets 
paid  for  every  beet  he  sells,  using  as  a  yardstick  this 
averaged  net  return  from  the  sugar.  If  he  doesn't 
sell  the  next  year,  if  he  doesn't  grow  the  next  year, 
he  doesn't  gain  or  lose  or  do  anything  else.  He  has 
already  been  paid  for  his  beets. 

The  Court:  Who  gets  the  benefit  if  the  price 
goes  up? 

Mr.  Works:  Who  gets  the  benefit  if  the  price 
goes  up? 

The  Court:    The  increase. 

Mr.  Works:  In  that  case,  the  processor  would 
get  the  benefit,  and  if  the  price  went  down — and  they 
go  both  ways  all  the  time — then  the  processor  loses. 
Furthermore 

The  Court :  If  the  price  goes  up,  under  your  SO- 
SO  contract,  the  refinery  gets  the  benefit  of  half  of  it, 
doesn't  it?  [352] 

Mr.  Works:  I  don't  know  whether  I  am  that 
good  a  mathematician.  Is  that  right? 

The  Witness :    Approximately,  yes. 

Mr.  Arndt :    That  is  right. 

Mr.  Works:  If  it  goes  down,  what  does  he  lose? 
Half  of  it? 

The  Witness:    Half. 

Mr.  Works:  Half.  It  is  both  ways.  The  point 
is,  as  far  as  this  Sherman  Act  count  is  concerned, 
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your  Honor,  you  are  perfectly  right,  because  this 
has  always  been  the  way  the  yardstick  has  worked, 
both  before  and  after  these  particular  years. 

Mr.  Arndt:  Pardon  me.  Not  after,  counsel.  It 
was  changed 

Mr.  Works:  Well,  it  wasn't  changed  in  1942,  and 
there  is  no  question  in  1942.  If  they  chose  to  use  a 
different  yardstick  in  1944  or  1945,  that  is  their  priv- 
ilege. There  are  a  hundred  ways  in  which  you  can 
determine  the  price,  I  suppose,  and  this  is  the  way 
they  were  doing  it  from  1937  on  through  1942,  so 
it  doesn't  affect  the  Sherman  Act  count  one  way  or 
the  other,  it  seems  to  me.  As  your  Honor  says,  there 
may  be  an  accounting  problem,  but  that  depends 
on  the  contract  determination. 

The  Court:    Are  you  through  with  this  witness? 

Mr.  Arndt:    Yes. 

Mr.  Works  :  All  right,  Mr.  Graham. 

(Witness  excused.) 

The  Court :  We  will  recess  until  tomorrow  morn- 
ing at  10:00  o'clock. 

(Thereupon,  an  adjournment  was  taken  until 
10:00  o'clock  a.m.,  Friday,  February  24,  1950.) 

Los  Angeles,  California,  February  24,  1950 

10:00  o'clock  a.m. 

The  Court:    Call  your  next  witness. 
Mr.  Arndt:    May  I  ask  Mr.  Graham  a  few  more 
questions,  please?  « 
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The  Court :  I  thought  you  would  get  an  inspira- 
tion overnight. 

ROBERT  H.  GRAHAM 

the  witness  on  the  stand  at  the  time  of  adjournment, 
being  previously  duly  sworn,  was  examined  and  testi- 
fied further  as  follows: 

Cross  Examination 
By  Mr.  Arndt: 

Q.  Now,  Mr.  Graham,  I  want  to  show  you  a  copy 
of  Exhibit  C.  Now,  this  Exhibit  C  shows  the  Ameri- 
can Crystal  Sugar  Company  production  and  deliv- 
eries of  Clarksburg  factory  sugar  by  crop  years. 
Take  this  first  crop  year,  8-1-37  to  7-1-38.  That  is 
what  is  called  the  1937  crop  year,  isn't  it? 

A.     That  is  right. 

Q.  And  here  from  8-1-38  to  7-31-39  is  the  1939 
crop  year?  A.     Yes. 

Q.    And  so  on?  A.    Yes. 

Q.  In  other  words,  when  we  refer  to  a  crop  year 
of,  [356]  say,  1937,  we  mean  a  year  commencing 
August  1  of  1937  and  continuing  to  July  31  of  the 
following  year?  A.    Yes. 

Q.  On  this  particular  list  or  schedule,  the  last 
column  is  headed  "Total."  Now,  that  last  column 
which  is  headed  ''Total,"  does  that  represent  the 
sum  of  the  three  previous  columns  ?  A.    Yes. 

Q.  And  then  the  column  that  is  headed  ''Produc- 
tion" is  not  in  any  way  totaled  in  reaching  the  total, 
but  that  is  an  independent  item  ?  A.    Yes. 

Q.    Now,  then,  if  we  wanted  to  ascertain  the  per- 
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centage  of  the  deliveries  for  a  given  year  that  were 
Northern  California,  would  we  not  take  the  last 
column,  which  is  headed  "Total"  and  divide  that 
into  the  third  column,  which  is  headed  "Northern 
California"?  A.    Yes. 

Q.  Now,  have  you  made  any  calculations  show- 
ing the  percentage  of  Northern  California  deliveries 
for  each  of  these  years  ?  A.     No. 

Q.  But  that  is  merely  an  arithmetical  calculation, 
isn't  that  correct?  A.     That  is  correct.  [357] 

Q.  Now,  I  will  show  you  a  copy  of  Exhibit  D, 
which  is  called  "Geographical  Distribution  of  Sales 
of  Clarksburg  California  Factory."  Have  you  made 
any  calculations  showing  the  amount  of  freight  that 
was  paid  on  these  sales  to  these  various  states? 

A.    No. 

Q.  Then,  as  I  understand  this  particular  chart, 
this  shows  the  deliveries  to  each  state  for  each  year, 
each  crop  year,  from  1937  through  1942  ? 

A.    Yes. 

Q.  And  then  at  the  bottom,  where  it  says  *  *  Total, ' ' 
that  represents  the  total  for  each  respective  crop 
year  ?  A.    Yes. 

Q.  Now,  then,  if  we  wanted  to  ascertain  the  per- 
centage that  the  deliveries  to  any  particular  state 
bore  to  the  total  deliveries  for  that  particular  year, 
we  would  take  the  total  as  shown  at  the  bottom  and 
divide  that  into  the  amount  shown  for  each  par- 
ticular state?  A.    Yes. 

Q.    And  have  you  made  any  such  calculations  ? 

A.    No. 
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Q.  Then  that  is  merely  an  arithmetical  calcula- 
tion, isn't  that  correct?  A.    Yes. 

Q.  Now,  then,  looking  at  this  Exhibit  D,  am  I 
correct  [358]  that  this  shows  that  Illinois,  Indiana, 
Maryland,  Massachusetts  and  New  York,  for  ex- 
ample, there  were  no  sales  there  for  1937  or  1938 
in  any  of  those  states,  but  there  were  sales  in  1939, 
1940  and  1941  to  each  of  those  states? 

A.    Yes. 

The  Court :  May  I  ask  a  question  ?  Just  generally 
speaking,  according  to  these  charts,  the  amount  of 
sugar  that  was  sold  locally  is  more  or  less  constant  ? 

The  Witness:    That  is  right. 

The  Court:  When  you  have  heavy  production, 
that  means  sugar  has  to  be  shipped  out  of  this  area  ? 

The  Witness :    Yes. 

The  Court :  And  that  the  heavier  the  production, 
the  greater  your  freight  will  be?  That  is  what  you 
are  trying  to  show  by  these  charts,  is  it  not  ? 

The  Witness:  I  don't  know  exactly,  but  that 
would  be  the  effect  of  it. 

Mr.  Works:     That  is  correct,  your  Honor,  yes. 

Q.  (By  Mr.  Arndt)  :  Now,  taking  the  percentage 
of  sugar  that  was  sold  in  California  during  the  years 
1937  and  1938,  where  the  total  sales  were  $423,268 
and  $390,385,  the  percentage,  take  for  the  year  1937 
and  take  your  figure  of  $253,997.00  for  Northern 
California  out  of  a  total  production  of  $423,268,  can 
you  give  a  rough  figure  of  the  percentage  that  that 
bore?  A.     About  55  I  would  say. 
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Q.  And  then  for  the  year  1938  where  California 
was  $287,730  and  a  total  of  $390,385? 

A.     Approximately  60  per  cent. 

Q.  Then  for  1939  where  it  was  $267,508  for  Cali- 
fornia against  $816,5611 

A.    30  per  cent  approximately. 

Q.  Then  for  1940  where  the  California  sales  were 
$314,263  and  the  total  was  $723,685  ? 

A.     About  40  per  cent. 

Mr.  Works :  Give  us  the  percentage  for  '41.  You 
don't  have  the  exhibit? 

The  Witness :    No. 

Mr.  Arndt :  He  said  he  made  no  such  calculations, 
counsel.  I  asked  him. 

Mr.  Works :    Are  you  through  with  the  witness  ? 

Mr.  Arndt:    Yes,  that  is  all.  [360] 
Redirect  Examination 
By  Mr.  Works : 

Q.  Now,  will  you  make  the  same  kind  of  calcula- 
tion for  1941  where  the  total  was  $1,054,489  and  the 
California  figure  was  $516,178  bags? 

A.    Around  50  per  cent. 

Mr.  Works :  Thank  you.  May  I  reopen  yesterday 's 
direct  examination,  your  Honor? 

The  Court :    Certainly. 

Q.  (By  Mr.  Works)  :  You  were  asked  yesterday, 
Mr.  Graham,  about  the  allocation  of  the  Denver  sales 
office  expense  to  Clarksburg  and  to  the  various  mills 
of  the  company. 

Now,  how  is  that  done?  Is  it  done  on  a  basis  of 
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volume  of  sugar  manufactured  or  what  is  the  cri- 
teria ? 

A.  It  is  divided  on  the  basis  of  bags  sold  by  each 
plant. 

Q.  So  if  100  bags  only  were  sold  out  of  Clarks- 
burg in  a  given  year  its  allocation  to  the  Denver  of- 
fice expense  would  be  quite  small,  is  that  true  ? 

A.    Yes,  sir. 

Q.     Thank  you. 

Mr.  Arndt:    Just  one  minute. 

Recross  Examination 
By  Mr.  Arndt : 

In  connection  with  the  expenses  of  the  San  Fran- 
cisco [361]  office,  were  all  of  those  charged  to  Clarks- 
burg? A.     No. 

Q.    Where  were  they  charged? 

A.  To  Clarksburg,  Oxnard  and  to  the  Missoula, 
Montana  plant. 

Q.     In  what  ratio? 

A.     The  bags  sold  from  each  plant. 

Q.    You  mean  bags  of  sugar  ?  A.    Yes. 

Q.  In  other  words,  all  the  sales  expenses  of  that 
office  were  charged  to  sugar?  A.     Yes. 

Q.    Was  any  of  it  charged  to  molasses? 

A.    No. 

Q.    It  handled  molasses  sales,  did  it  not  ? 

A.     Some,  yes. 

Q.     Also  handled  pulp  sales,  didn't  it? 

A.    No. 

Q.    But  it  handled  molasses  sales  ?  A.    Yes. 

Q.    But  none  of  the  expenses  of  molasses  sales 
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were  charged  to  molasses  but  all  the  expenses  in- 
volved in  the  molasses  sales  were  charged  to  sugar  ? 

A.    Yes. 

Mr.  Arndt:    That  is  all.  [362] 

Mr.    Works:      Thank    you,    Mr.    Graham.    Mr. 
Holmes,  please. 

LESTER  J.  HOLMES 

called  as  a  witness  by  the   defendant,  being  first 
sworn,  was  examined  and  testified  as  follows : 

The  Clerk :    State  your  full  name. 

The  Witness :    Lester  J.  Holmes. 
Direct  Examination 
By  Mr.  Works. 

Q.     Where  do  you  live,  Mr.  Holmes,  please  ? 

A.     Clarksburg,  California. 

Q.    And  what  is  your  business  or  occupation  ? 

A.    I  am  manager  of  the  American  Crystal  Sugar 
Company  at  Clarksburg. 

Q.     The  Clarksburg  plant? 

A.     Yes,  the  Clarksburg  plant. 

Q.    How  long  have  you  been  manager  of  that 
plant?  A.     Since  1934. 

Q.    And  that  was  at  a  time  when  it  was  operated 
by  another  company? 

A.     Operated  by  the  Amalgamated  Sugar  Com- 
pany. 

Q.     And  when  did  it  become  an  American  Crystal 
Sugar  Company  plant? 

A.    During  the  1936  season. 

Q.    Now,  have  you  had  occasion  to  grow  beets 
yourself  prior  to  becoming  manager  of  the  plant? 
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A.     Yes.  I  started  growing  beets  in  1921. 

Q.    And  where  ? 

A.     In  the  Holland  district  of  Clarksburg. 

Q.  How  long  did  you  continue  growing  beets,  Mr. 
Holmes  ? 

A.  I  continued  actively  until  I  became  manager 
of  the  American  Sugar  Company  at  which  time  I  em- 
ployed my  brother  to  handle  the  operations  and  then 
later  leased  the  property  and  am  still  leasing  the 
property  now  to  my  boys  who  carry  on  the  operation. 

Q.  Well,  then,  is  it  correct  to  say  that  as  a  beet 
grower  you  have  sold  beets  to  factories  and  as  a  fac- 
tory manager  you  have  bought  beets  from  growers  ? 

A.    That  is  right. 

Q.  Now,  I  wonder  if  you  would  explain  to  his 
Honor  how  sugar  beets  were  bought  and  sold  during 
the  years  1937  to  1942  without  reference  to  the  ques- 
tion of  whether  a  single  or  a  joint  net  was  employed 
in  the  payoiff? 

Mr.  Arndt:  If  the  court  please,  we  have  in  evi- 
dence the  contracts  during  that  period.  If  this  is  an 
attempt  to  vary  the  contracts  I  object  to  it. 

The  Court:  I  don't  think  that  is  the  purpose.  I 
think  it  is  preliminary,  is  it  not  ? 

Mr.  Works :    Exactly. 

The  Court :    To  give  the  court  a  little  background. 

Mr.  Works :    That  is  correct,  your  Honor.    [364] 

Mr.  Arndt :  Just  a  minute.  I  make  the  further  ob- 
jection that  the  contracts  are  the  best  evidence  as  to 
how  the  beets  were  bought  and  sold. 

Mr.  Works:    I  was  under  the  impression  that  it 
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was  your  thought  that  the  1939,  '40  and  '41  contracts 

were  void. 

Mr.  Arndt :    They  are. 

Mr.  Works :  The  matter  is  still  preliminary,  your 
Honor. 

The  Court:  What  do  you  say  about  that,  Mr. 
Arndt?  You  say  they  didn't  have  contracts  for  those 
three  years. 

Mr.  Arndt :  He  is  asking  about  1937  to  1942.  There 
is  no  question  that  the  beets  were  bought  and  sold 
under  the  contracts.  The  contracts  during  certain  of 
those  years  were  void  but  nevertheless  that  is  how 
they  were  sold. 

The  Court:  Well,  you  can't  stand  on  your  con- 
tracts in  one  instance  and  refuse  to  in  another.  I 
don't  know  the  purpose  of  this.  I  presume  it  is  pre- 
liminary in  an  effort  to  advise  the  court  as  to  the 
general  method  used,  the  same  as  you  asked  your 
grower  yesterday  about  the  growing  of  beets  and  how 
it  was  necessary  to  prepare  the  soil  and  plant  the 
seed  and  cultivate  and  thin  and  weed  and  harvest 
them  and  the  different  methods.  I  don't  think  this  is 
any  more  immaterial  than  that. 

Mr.  Arndt :  Your  Honor,  I  am  not  saying  it  is  im- 
material. I  say  it  is  an  attempt 

The  Court :  I  don't  think  it  is  an  attempt  to  vary 
the  [365]  terms  of  the  contract. 

Mr.  Arndt:  Then  the  contracts  are  the  best  evi- 
dence. 

The  Court :  The  contracts  are  the  best  evidence  of 
the  method  of  sale,  but  if  your  position  is  correct  they 
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had  no  contracts  for  those  three  years  and  then  this 
line  of  questioning  may  go  to  what  was  the  practice 
and  custom  in  the  industry. 

Mr.  Arndt:  But  during  those  three  years,  your 
Honor,  they  actually  did  use  these  contracts. 

The  Court :  They  used  them  but  your  theory  is  if 
there  had  been  no  contracts  you  would  have  gotten  a 
different  price  and  they  are  trying  to  show  that  you 
wouldn't  have  gotten  a  different  price.  I  am  going  to 
overrule  the  objection. 

Mr,  Works:  Will  you  read  the  question,  please, 
Mr.  Reporter  ? 

(The  question  referred  to  was  read  by  the  re- 
porter as  follows : 

"Q.  Now,  I  w^onder  if  you  would  explain  to  his 
Honor  how  sugar  beets  were  bought  and  sold  during 
the  years  1937  to  1942  without  reference  to  the  ques- 
tion of  whether  a  single  or  a  joint  net  was  employed 
in  the  payoff?") 

The  Witness :  There  are  really  three  factors  in  the 
determination  of  the  contract.  The  first  is  the  ability 
of  the  company 

Mr.  Arndt:  If  the  court  please,  he  is  now  going 
into  [366]  something  entirely  different.  He  is  now  go- 
ing into  the  mechanism  of  how  the  company  arrived 
at  certain  figures  set  forth  in  the  written  document, 
which  is  not  what  the  question  called  for  at  all,  and 
is  purely  his  conclusion  and  is  entirely  hearsay.  There 
is  no  foundation  whatsoever  laid  for  any  such  mat- 
ter. [367] 
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The  Court:  Counsel,  you  can  make  a  motion  to 
strike  whatever  is  in  the  record,  but  there  has  been 
so  much  evidence  introduced  here  that  you  intro- 
duced in  your  part  of  the  case  and  I  admitted,  that 

I  think  I  should  be  just  as  courteous  to  the  other  side 
and  permit  them  to  put  in  a  case  on  their  theories. 
Then  I  will  try  to  see  if  I  can  work  something  out  of 
it.  I  don't  know  if  it  is  material  or  not. 

It  is  true,  there  have  been  so  many  documents  in- 
troduced here  and  stipulations  of  fact,  that  I  haven't 
had  an  opportunity  to  read  them.  There  have  been 
depositions  that  I  haven't  been  able  to  read  or  haven't 
had  the  opportunity  to  read  as  yet.  There  is  a  truck- 
load  of  exhibits. 

In  order  to  be  fair  to  both  sides,  I  think  both  sides 
should  be  permitted  to  place  their  case  in  on  their 
own  theory,  and  then  when  we  get  through,  I  will 
have  my  own  theories.  I  probably  won't  agree  with 
either  one  of  you,  at  least  100  per  cent. 

Q.     (By  Mr.  Works)  :    Do  you  have  the  question 

in  mind? 

A.  The  next  factor  in  the  purchase  of  beets  is 
the  sales  price  of  sugar  during  a  certain  period  which 
the  contract  calls  for. 

The  next  factor  is  the  amount  of  sugar  in  the 
beets  purchased.  Those  two  factors  determine  the 
amount  that  the  growers  receive,  the  average  sales 
price  for  the  year,  plus  the  sugar  content  in  the  beets. 

Q.  In  purchases  made  by  American  Crystal  from 
Mandeville  Island  Farms  Company  and  from  Mr. 
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Zuckerman,  where  was  delivery  of  the  beets  taken  by 

American  Crystal? 

A.  At  a  dump  on  the  island  where  the  beets  were 
grown. 

Q.     That  is  on  Mandeville  Island? 

A.  On  Mandeville  Island,  in  the  case  of  Mr. 
Zuckerman. 

Q.  Where  was  delivery  taken  of  Mr.  Evans' 
beets  ? 

A.  On  a  dump  on  what  we  called  American  Is- 
land. 

Q.  From  time  to  time  during  the  years  1937, 1938, 
1939,  1940,  and  1941,  were  certain  beets  which  had 
been  delivered  to  the  company  at  Clarksburg  or  in 
the  vicinity,  shipped  to  Oxnard?  A.    Yes. 

Q.     To  the  company's  plant  at  Oxnard? 

A.     To  the  company's  plant  at  Oxnard. 

Q.  Did  you  have  anything  to  do  with  making  the 
determinations  as  to  whether  these  beets  should  be 
processed  at  Clarksburg  or,  on  the  other  hand,  should 
be  shipped  to  Oxnard? 

A.  I  had  that — originally,  the  plan  was  in  con- 
sultation with  Mr.  Rooney  and  the  Denver  office  and 
myself,  as  to  whether  or  not  we  should  transfer  and 
as  to  the  general  amount,  but  during  the  actual  trans- 
fer time,  it  was  my  direction  of  whether  or  not  the 
beets  went  to  Oxnard  or  whether  they  came  to  [369] 
Clarksburg,  depending  on  the  operation  capacity  of 
the  plant  at  Clarksburg. 

Q.  You  mentioned  Mr.  Rooney.  For  the  record, 
who  is  he  ? 
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A.     He  is  manager  of  the  plant  at  Oxnard. 

Q.  What  factors  did  you  take  into  consideration 
in  deciding  that  a  certain  shipment  of  beets  should 
be  made  from  Clarksburg  to  Oxnard  ? 

A.  There  are  several  factors.  First,  if  we  had  more 
beets  than  what  we  could  efficiently  handle  at  Clarks- 
burg, in  order  to  get  through  harvest  before  the  win- 
ter rains  set  in,  we  made  an  over-all  estimate  of  the 
beets  to  be  shipped  to  Oxnard.  If  during  this  period 
of  shipment,  rains  would  interfere  with  our  normal 
deliveries  to  Clarksburg  and  it  looked  like  our  slicing 
capacity  would  go  down,  beets  would  be  diverted 
from  the  shipments  to  Oxnard  to  Clarksburg. 

Q.  Who  paid  the  freight  on  those  beet  shipments 
from  Clarksburg  to  Oxnard  when  they  were  made  ? 

A.    American  Crystal. 

The  Court :  Just  a  moment.  Counsel,  you  have  ex- 
amined the  record.  Is  there  any  dispute  about  that  ? 

Mr.  Arndt :    No,  your  Honor. 

Mr.  Works :  Is  there  any  dispute  about  the  fact 
that  no  part  of  the  freight  cost  is  charged  to  the 
growers'?  [370] 

Mr.  Arndt :    No  dispute. 

Mr.  Works :    All  right. 

Q.  Now,  were  any  shipments  made  from  Clarks- 
burg to  Oxnard  in  1942  ?  A.     No. 

Q.  Will  you  state  the  facts  as  to  why  no  such 
shipments  were  made  ? 

A.  I  will  state  that,  preliminary,  we  were  making 
arrangements  as  early  as  March  to  ship  beets  to  Ox- 
nard. Then  later  in  the  spring,  due  to  war  conditions 
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and  notice  from  the  railroads  that  there  would  not 
be  cars  available  for  such  shipment,  we  had  to  forego 
any  shipments  to  Oxnard  and  work  out  another  sys- 
tem. 

Q.  There  has  been  some  talk  about  bonuses  given 
the  growers  in  1942.  Did  that  bonus  situation  have 
anything  to  do  with  this  railroad  car  shortage  ? 

A.     That,  and  labor,  shortage  of  labor. 

Q.  State  the  facts  as  to  what  led  to  the  payment  of 
the  bonuses  in  1942. 

A.  We  had  a  rather  heavy  crop  coming  on,  and 
by  reason  of  the  fact  that  we  could  not  ship  beets  to 
Oxnard  on  account  of  the  railroad  situation,  short- 
age of  cars,  and  so  forth,  and  also  by  reason  of  the 
fact  that  our  agricultural  labor  had  gone  into  other 
industry,  we  could  see  that  we  could  not  complete 
harvest  under  normal  conditions  before  the  [371] 
rains  set  in,  so  we  set  up  a  bonus  for  early  delivery, 
having  in  mind  compensating  the  growers  who  were 
delivering  to  us,  probably,  when  the  beets  were  a  little 
underripe,  to  compensate  them  for  their  loss  in  sugar 
for  that  early  delivery. 

Q.  And  what  bonuses  were  given  as  to  amount,  do 
you  remember  ? 

A.  I  believe  we  paid  $1.00  from  July  28  to  August 
1st,  and  from  August  1st  to  the  end  of  that  week,  70 
cents,  and  from  the  10th  to  the  15th,  I  think  it  was 
35  cents. 

The  Court:    For  what '^  A  ton? 

The  Witness :    Per  ton. 
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The  Court:  Had  you  ever  paid  a  bonus  before 
that? 

The  Witness:    No. 

The  Court :  It  was  only  during  the  war  period  you 
paid  the  bonus  ? 

The  Witness :    Just  during  the  year  1942. 

The  Court :   Just  the  one  year  ? 

The  Witness:  We  paid — if  I  may  go  to  1943 — 
we  paid  just  the  opposite.  We  paid  the  growers  to 
hold  off  for  a  month,  rather  than  for  early  delivery. 
It  was  just  the  absolutely  opposite  condition. 

The  Court :  Had  that  practice  ever  prevailed  prior 
to  the  war? 

The  Witness:  No.  We  were  able  to  handle  all  of 
our  [372]  beets  under  normal  conditions. 

Q.  (By  Mr.  Works)  :  Is  it  correct  to  say,  Mr. 
Holmes,  that  the  conditions  which  led  to  the  payment 
of  these  bonuses  in  1942  did  not  exist  in  1937,  1938, 
1939, 1940  or  1941? 

A.     That  is  right. 

Q.  Now,  yesterday  we  had  some  discussions  about 
this  carry-over  of  sugar  from  one  crop  year  to  the 
next.  Had  that  situation  had  some  historical  develop- 
ment, Mr.  Hohnes  ?  A.    Yes,  it  had. 

Q.  Does  the  expression  "free  sugar"  mean  any- 
thing to  you  ? 

The  Court:    What  is  that  expression? 

Mr.  Arndt :    Free  sugar. 

Mr.  Works :  Free  sugar,  your  Honor.  There  has 
been  a  certain  development,  which  I  think  the  other 
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side  may  or  may  not  have  in  mind,  and  I  would  like 

to  have  Mr.  Holmes  explain  it,  if  he  can. 

Q.  There  was  a  change  in  the  method  of  handling 
carry-over  sugar  some  time  before  these  years  in 
question,  was  there  not  ?  A.     That  is  right. 

Q.  Will  you  state  the  facts  in  that  respect,  please  ? 
You  have  been  on  both  sides  of  the  fence,  as  a  grower 
and  as  a  buyer,  so  please  tell  us  about  it. 

A.  During  the  years  previous  to  the  contract, 
wbicli  was  [373]  established  by  the  Amalgamated 
Sugar  Company  at  Clarksburg,  there  had  been  a 
practice  in  certain  competitive  companies,  the  prac- 
tice of  setting  aside  all  sugar  held  over  at  the  end  of 
the  year,  of  the  crop  year.  That  sugar  was  considered 
theirs  and  called  free  sugar. 

Q.  You  mean  they  closed  their  books  by  charg- 
ing themselves  for  that  sugar  and  regarded  it  as 
theirs  from  then  on  ?  A.    As  theirs. 

Q.    All  right. 

A.  Then  in  the  following  year,  or  whenever  they 
felt  free  to  sell  it,  that  sugar  could  be  sold  or  would 
be  sold  at  a  certain  price,  the  highest  in  the  year  prob- 
ably, in  the  most  favorable  territory,  and  no  account- 
ing whatever  was  given  to  the  growers  for  that  sugar. 
That  was  called  free  sugar  and  was  strictly  a  com- 
pany affair. 

The  Court:  What  do  you  mean?  The  company 
kept  all  the  sugar  it  did  not  sell  % 

The  Witness :    That  is  right. 

The  Court:  And  the  grower  only  got  paid  for 
what  they  sold? 
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The  Witness:  No.  The  growers  got  paid  for  all 
of  the  sugar  they  handled. 

Q.     (By  Mr.  Works)  :    All  of  the  beets,  you  mean  ? 

A.  They  got  paid  for  all  of  the  beets.  In  some 
cases,  now,  we  are  running  off  with  a  wrong  premise, 
because  [374]  the  grower  is  paid  for  the  beets,  not 
for  the  sugar. 

The  Court:  I  know,  but  your  price  on  beets  is 
governed  by  the  price  of  sugar,  and  the  sugar  content 
of  the  beets. 

The  Witness :    That  is  right. 

The  Court :  So  that  under  the  old  system,  whether 
you  sold  them  or  not,  the  particular  grower  got  his 
money. 

The  Witness :  That's  right,  he  got  his  money,  but 
he  did  not  get  the  advantage  of  this  carry-over  sugar. 

The  Court :  In  other  words,  he  did  not  get  any  ad- 
vantage of  any  fluctuation  in  price. 

The  Witness :  In  the  next  year.  When  the  contract 
under  which  we  now  operate  was  put  into  force,  it 
particularly  specified  that  the  sugar  sold  during  that 
year  enter  into  the  computation  of  the  net  to  the 
grower,  and  that  practice  has  been  carried  on  up  to 
this  time. 

Q.  (By  Mr.  Works:)  Now,  that  is  sugar  manu- 
factured at  that  plant  and  sold  during  a  given  year ; 
that  is  the  situation,  is  it  not  ? 

A.     The  sugar  sold  during  a  given  year. 

Q.  That  setup  has  the  effect  of  stopping  this  free 
sugar  practice,  as  far  as  the  companies  are  con- 
cerned ?  A.     That  is  right. 
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Q.     How? 

A.  By  any  carry-over  that  is  held  over  after  the 
end  of  the  previous  crop  year  being  taken  into  con- 
sideration as  the  [375]  sales  during  the  next  year.  So 
if  the  price  of  sugar  goes  up,  the  grower  who  is  grow- 
ing it  that  year  benefits  from  it.  If  the  price  of  sugar 
goes  down,  in  the  same  way  he  is  penalized. 

Q.  In  the  old  days  he  had  nothing  whatever  to  do 
with  the  following  year,  as  far  as  his  current  crop  of 
beets  is  concerned,  is  that  it  ? 

A.     As  far  as  participating  in  the 

Q.     Under  the  free  sugar  part  *? 

A.     Under  the  free  sugar  part. 

Q.  If  we  apply  that  situation  to  Mr.  Zuckerman, 
he  sold  in  1939,  1940  and  1941,  and  the  record  shows 
that  starting  with  1939,  1940  and  1941,  the  nets  went 
up.  That  means  that  as  to  subsequent  deliveries  of 
beets,  coupled  with  any  of  his  sugar  which  was  car- 
ried over  into  the  following  year,  he  shared  in  the 
price  increases  for  that  ? 

A.     That  is  right. 

Q.  He  got  the  benefit  of  them  as  applied  to  his 
next  year's  crop  of  beets,  is  that  right? 

A.     That  is  right. 

The  Court:  As  a  matter  of  fact,  under  that  sys- 
tem, on  the  crop  he  sold  in  1939,  would  he  not  profit 
by  any  increase  in  prices  from  1938  ? 

The  Witness :    That  is  right,  yes. 

Q.  (By  Mr.  Works:)  Do  you  have  anything  to 
do  with  the  [376]  sale  of  sugar,  Mr.  Holmes'? 

A.     None  whatever. 
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Q.  You  are  acquainted  with  the  plaintiff,  Roscoe 
Zuckerman,  also  president,  that  was,  of  Mandeville 
Farms  Company?  A.    Yes. 

Mr.  Arndt :    He  still  is,  counsel.  ' 

Mr.  Works :    Is  he  still  president  ? 

Mr.  Arndt:    Yes. 

Mr.  Works:  All  right.  I  didn't  know  his  present 
status. 

Q.  Did  you  have  a  conversation  or  conversations 
with  Mr.  Roscoe  Zuckerman  about  the  joint  net  con- 
tracts prior  to  the  time  when  he  signed  the  first  one 
in  1939?  A.     I  did. 

Mr.  Arndt :  Just  a  minute,  counsel.  The  first  con- 
tract he  signed  was  in  1937. 

Mr.  Works :  I  am  talking  about  the  first  joint  net 
contract  that  he  signed. 

Mr.  Arndt :    Pardon  me. 

Q.  (By  Mr.  Works:)  Do  you  recall  where  that 
conversation  took  place  ? 

A.  I  couldn't  specifically  recall  whether  it  was 
on  Mandeville  or  whether  it  was  in  his  office,  no. 

Q.    Was  anyone  else  present,  do  you  recall? 

A.    I  couldn't  say.  [377] 

Q.  What  did  you  and  he  talk  about  with  reference 
to  the  joint  net  contract? 

A.  Well,  generally,  the  conditions  that  would  pre- 
vail. 

The  Court :    Tell  us  in  substance  what  was  said. 

The  Witness :  Well,  I  presented  it  to  him  that  we 
were  going  from  here  on  on  the  joint  net  contract. 
He  agreed  to  go  along,  but  felt  that  he  would  a  whole 
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lot  rather  have  gone  along  with  us  on  a  single  net, 

rather  than  a  joint  net.  I  think  that  is  the  gist  of  the 

conversation. 

Q.  (By  Mr.  Works)  :  This  was  before  he  signed 
his  first  joint  net  contract  in  1939? 

A.     Yes. 

The  Court:  There  wasn't  anything  else  for  him 
to  do,  was  there? 

The  Witness :    Well,  not  necessarily. 

The  Court:  He  owed  you  a  lot  of  money,  didn't 
he? 

The  Witness:    Yes,  but 

The  Court :    What  could  he  have  done  ? 

l^he  Witness:  He  could  have  gone  with  Holly  or 
Spreckels. 

The  Court:  How  could  he  have  gone  with  them 
without  settling  up  with  you  ?  I  mean  as  a  practical 
matter. 

The  Witness :    Well,  as  a  practical  matter,  yes. 

The  Court:  As  a  practical  matter,  he  was  your 
customer  and  you  had  him  tied  up  until  he  could 
pay  you  off.  [378] 

The  Witness:  I  will  agree  to  that  for  practical 
purposes. 

Mr.  Works :    Cross  examine. 

The  Court:  Do  you  know  anything  about  the  ar- 
rangements by  which  they  made  this  change  over  to 
joint  return? 

The  Witness:  Just  this  much,  your  Honor.  It 
has  a — I  don't  know  the  actual  details,  no,  but  I  do 
know  that  it  has  an  historical  background,  of  which 
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our  company  had  two  or  more  factories  in  the  East, 
where  it  was  in  operation.  The  growers  were  happy 
under  that  deal. 

There  is  another  company,  however,  one  company 
operating  17,  18  factories,  scattered  through  three 
states,  which  uses  the  joint  net  for  all  factories.  Then 
American  Crystal  and  Holly  in  Southern  California 
were  using  that  joint  net. 

The  Court :  Was  that  before  they  used  it  up  North  ? 

The  Witness:  That  was  before  they  used  it  up 
North.  So  that  we  just  naturally,  I  suppose,  trans- 
ferred it  up  North,  drawing  in  with  the  Spreckels 
and  Holly  production. 

The  Court :  Do  you  know  who  made  arrangements 
with  Holly  and  Spreckels  to  join  in  this  contract? 

The  Witness :    I  do  not. 

The  Court:  You  didn't  have  anything  to  do  with 
that? 

The  Witness :    I  didn  't  have  anything  to  do  with  it. 

Q.  (By  Mr.  Works)  :  As  I  understand  your  his- 
torical background [379] 

The  Court :    You  mean  as  to  the  practice  ? 

Mr.  Works :    I  beg  your  pardon  ? 

The  Court:  It  has  been  in  practice  in  other 
cases.  [380] 

Q.  (By  Mr.  Works)  :  Yes.  Am  I  correct  in  un- 
derstanding that  it  had  its  inception  in  a  situation 
where  one  company  was  operating  two  or  more  mills 
and  they  adopted  this  plan  to  put  their  growers  on  a 
parity  ?  A.     That  is  right. 

Q.     Their  own  growers  ? 
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A.     Their  own  growers. 
Q.     And  then  it  spread  to  other  growers? 
A.    Yes,  sir. 

Cross  Examination 
By  Mr.  Arndt: 

Q.  Mr.  Holmes,  the  only  case  you  know  in  which 
two  competing  companies  went  into  a  deal  like  this 
was  the  Southern  California  and  the  sole  situation  in- 
volving Crystal  and  Holly,  isn't  that  correct? 

A.     Competing  companies  ?  Yes. 

Q.  And  then  other  examples  that  you  gave  were 
similarly  a  case  of  one  company  having  several  fac- 
tories and  the  one  company  having  several  factories 
had  a  joint  return  for  its  own  factories  but  not  for 
any  competing  company? 

A.  That  is  right ;  but  at  the  same  time  they  were 
scattered  way  out  to  where  each  individual  factory 
undoubtedly  had  its  own  net. 

Q.  Now,  to  discuss  this  situation  in  1939  and  1940 
and  1941,  isn't  this  a  correct  statement,  that  if  a 
grower  delivered  [381]  exactly  the  same  tonnage  in 
1938  as  he  did  in  1939  and  in  1941  and  in  1942  then 
he  would  get  the  benefit  of  any  rise  in  price  by  getting 
it  on  his  subsequent  crop  for  the  former  crop,  but 
that  if  he  raised  a  smaller  amount  in  the  subsequent 
years  than  insofar  as  the  difference  was  concerned 
between  what  he  produced  in  1939  and  what  he  pro- 
duced in  1941  he  received  no  benefit  of  the  increase, 
isn't  that  a  correct  statement?  A.     No. 

The  Court :  In  the  first  place,  counsel,  where  does 
that  have  anything  to  do  with  this  antitrust  suit? 


672       American  Crystal  Sugar  Company  vs. 

(Testimony  of  Lester  J.  Holmes.) 

Mr.  Arndt:  Your  Honor,  this  is  in  connection 
with  the  questions  that  he  was  asked  in  which  he 
testified  that  Mr.  Zuckerman  received  the  benefit. 

The  Court :  That  is  the  accounting  feature  of  the 
case.  We  have  gone  into  many  matters  touching  on 
the  accounting  feature,  but  when  we  come  right  down 
to  it  we  are  not  trying  that  feature.  The  method  for 
payment  that  we  have  been  discussing  for  some  time 
is  no  part  of  the  conspiracy. 

Mr.  Arndt:  That  is  correct,  but  it  shows  this, 
your  Honor,  it  shows  that  this  company  profited  tre- 
mendouslj^  on  these  large  quantities  of  Zuckerman 
beets  because  Zuckerman  or  Mandeville  produced  so 
much  more  in  1939  that  it  did  in  1940  and  1941  and 
insofar  as  that  increase  was  concerned  —  this  de- 
creased production,  it  lost  all  advantage  of  any  price 
increase  [382]  by  virtue  of  this  system  and  as  far  as 
the  last  year  was  concerned  it  lost  even  more. 

The  Court:  But  Mr.  Arndt,  I  have  been  getting 
a  rather  free  education  here  on  the  subject  and  the 
sugar  problem.  It  is  probably  essential  to  a  correct 
understanding  of  this  case  and  it  has  been  very  inter- 
esting, but  when  you  come  down  to  the  issues  that  we 
are  now  trying,  and  that  is  any  damages  sustained,  if 
you  can't  prove  damages  you  are  out  on  a  limb  any- 
how, so  it  is  essential  for  you  to  prove  that. 

Now,  where  does  that  tend  to  prove  or  disprove 
damages  by  reason  of  these  three  years  when  it  was 
a  practice  in  the  industry  1 

Mr.  Arndt:  If  the  court  please,  it  might  be  the 
practice  in  California  during  certain  of  those  years 
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but  the  contracts  show  that  the  witness  was  in  error 
for  subsequent  years,  because  in  the  years  the  con- 
tracts were  put  in  evidence,  the  evidence  shows  that 
for  the  year  1945,  and  I  think  for  the  year  1944,  they 
used  an  entirely  different  system  which  I  intend  to 
examine  this  witness  regarding  because  he  has  made 
the  statement  that  it  has  been  used  right  along  and 
he  is  mistaken.  The  documents  show  the  contrary. 
That  was  one  of  the  very  reasons  at  the  start  I  ob- 
jected because  I  felt  he  was  going  to  testify  contrary 
to  what  the  documents  showed. 

Mr.  Works :  Well,  in  justice  to  the  witness  he  was 
asked  about  the  years  1937  through  1942,  your 
Honor.  [383] 

Mr.  Arndt :  And  then  he  was  asked  whether  it  con- 
tinued since  that  time  and  he  said  yes,  and  it  hasn't 
continued  since  that  time  as  the  documents  them- 
selves show. 

The  Court:  Well,  the  contracts  speak  for  them- 
selves. As  long  as  Crystal  and  the  growers  were  deal- 
ing with  each  other  free  from  any  agreement  or  con- 
spiracy they  were  both  free  agents  and  this  act  only 
covers  those  who  conspired — the  combination. 

Mr.  Arndt :    That  is  correct. 

The  Court:  So  when  you  narrow  it  down  what 
happened  before  and  what  happened  afterwards  is 
immaterial.  There  was  no  claim  of  conspiracy  for 
those  years.  I  have  permitted  evidence  to  be  intro- 
duced along  those  lines  under  one  of  your  theories 
on  damages  but  only  to  that  extent. 

Mr.  Arndt:    The  contracts  in  evidence  show  that 
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Crystal  had  two  contracts  prior  to  1939  and  one  for 
1937  and  one  for  1938.  Its  predecessor  had  contracts 
before  that.  Then  subsequent  it  had  several  contracts. 
The  contracts  for  1937  and  the  contract  for  1938  and 
the  contract  for  1942  were  more  or  less  similar.  The 
contract  for  1943  was  entirely  different  because  of 
certain  Government  controls  and  so  on.  In  1944  and 
1945  the  growers  were  paid  based  upon  the  sugar  that 
was  manufactured  regardless  of  when  sold.  He  re- 
ceived the  full  benefit  of  any  price  increase. 

The  Court:  How  would  that  be  material  in  this 
case?  [384] 

Mr.  Arndt :  It  shows  again  the  result  of  free  com- 
petition. We  have  free  competition  after  it  was  over 
resulting  in  this  different  type  of  contract  which  in- 
stead of  the  company  getting  the  benefit  of  the  in- 
crease when  a  grower  stops  delivering,  as  your  Honor 
pointed  out  yesterday,  if  a  grower  delivers  only  one 
year  and  doesn't  deliver  the  second  year  the  company 
gets  the  benefit — gets  50  per  cent  of  the  benefit  of  the 
price  increase  and  the  grower  gets  none  and  the  other 
grower  gets  the  other  50  per  cent,  but  he  gets  none  of 
it. 

Now,  that  was  the  condition  during  1939,  1940, 
1941  and  1937  and  1938  and  1942.  But  it  was  not  the 
condition  in  1943,  1944  and  1945. 

The  Court :  Counsel,  let  us  be  fair  about  it.  Dur- 
ing the  war  years  I  don't  know  whether  there  was 
free  competition  or  not.  It  is  a  matter  of  common 
knowledge  that  prices  and  everything  else  were  un- 
der Government  control. 
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Mr.  Arndt :  But  there  certainly  was  competition 
so  far  as  getting  growers  was  concerned. 

The  Court :  They  were  still  controlled.  The  price 
of  sugar  would  necessarily  control  the  grower  as  to 
the  price  that  he  would  receive  for  his  beets. 

Mr.  Arndt :  That  is  correct,  but  the  grower  had  a 
choice  of  which  company  he  would  grow  for  and  a 
choice  of  whether  he  would  grow  for  Crystal  that 
paid  this  type  of  bonus  or  for  Holly  which  paid  an- 
other type  of  bonus  or  Spreckels  which  paid  a  third 
kind  or  didn't  pay  a  bonus  at  all.  He  had  a  [385] 
choice  of  where  he  would  go.  He  had  the  choice  of 
whether  he  would  sign  a  contract. 

The  Court :  Counsel,  as  I  told  you  several  times  it 
is  easier  to  let  you  go  ahead  than  argue  with  you.  I 
have  been  pretty  free  in  admitting  evidence  in  this 
case  but  I  certainly  am  not  going  to  be  controlled  by 
what  happened  in  1945. 

Mr.  Arndt:     Unfortunately 

The  Court:  I  am  not  going  to  argue  with  you. 
That  is  my  ruling.  From  now  on  I  am  going  to  rule 
and  will  not  listen  to  any  more  argument.  I  think 
you  are  over-playing  your  hand  in  that  respect. 

Q.  (By  Mr.  Arndt)  :  Now,  referring  to  a  grower 
who  produced  beets  during  the  year  1939  and  pro- 
duced no  beets  whatsoever  during  1940,  would  he  re- 
ceive any  benefit  of  any  increase  in  price  ? 

A.  He  had  been  paid  entirely  for  his  beets  for  the 
1939  season  according  to  the  contract,  and  naturally 
he  has  no  more  interest  in  any  sugar.  We  have  bought 
the  beets  and  paid  for  the  beets  according  to  the  sugar 
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content  of  those  beets  at  the  prevailing  average  price 

for  the  year.  May  I  draw  a  comparison  ? 

Q.  So  that  your  answer  than  to  my  question  is 
that  he  would  not  benefit  by  the  increase,  if  any,  in 
the  price  of  sugar?  A.     That  is  correct.  [386] 

Q.  And  that  same  answer  would  be  if  he  grew 
only  in  1940  and  didn't  grow  in  1942,  or,  pardon  me, 
didn't  grow  in  1941? 

A.  That  is  right.  He  has  been  paid  entirely  for  all 
the  beets  produced  and  delivered  during  that  year  ac- 
cording to  the  average  price  per  year  by  the  contract. 

Q.  And  that  was  based  upon  the  actual  sales  that 
took  place  regardless  of  what  the  carry-over  might 
have  been?  A.     That  is  right. 

Q.  Now  isn't  it  a  fact  that  during  certain  years 
subsequent  to  1941,  the  contract  was  changed  so  that 
the  grower  did  receive  a  payment  based  upon  the 
sugar  manufactured  during  the  crop  year  regardless 
of  when  sold  ? 

A.  I  don't  quite  interpret  it  that  way.  During 
Commodity  Credit  Corporation  period  when  the 
Commodity  Credit  Corporation  was  in  the  picture, 
they  issued  certain  edicts  which  were  beyond  the 
power  of  the  company  to  determine  and  all  those  de- 
tails I  am  not  familiar  with. 

The  Court:  Let  me  ask  this  question.  As  far 
as  Crystal  was  concerned  if  there  was  an  increase  in 
price  you  would  get  50  per  cent  of  the  benefit  of  that 
increase  whether  the  grower  got  it  or  some  subse- 
quent grower  received  it,  would  you  not?  In  other 
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words,  would  it  make  any  difference  in  the  profits 

of  your  company  ? 

The  Witness:  No.  Well,  I  will  put  it  this  way: 
All  [387]  the  sugar  sold  during  the  calendar  year 
was  taken  into  account  and  the  grower  received  50 
per  cent,  approximately  50  per  cent  of  the  sales  price 
of  the  entire  amount  during  that  year. 

I  would  like  to  say  this,  your  Honor,  that  when  we 
bought  those  beets  at  the  dump  they  were  our  beets. 
We  could  take  them  out  and  sink  them.  We  could 
take  them — and  we  did  lose  a  barge.  We  could  take 
them  up  to  Clarksburg  and  process  them.  We  could 
ship  them  to  Oxnard,  whichever  we  felt  was  the  neces- 
sary thing  to  do.  The  same  thing  prevailed  if  a  car- 
load of  potatoes  were  sold  from  Mandeville,  it  makes 
no  difference  to  Mandeville  whether  they  go  to  Texas 
or  Los  Angeles  or  go  to  alcohol  or  cattle  feed.  He  has 
made  a  sale  and  we  figure  the  same  way  on  the  sugar 
beets. 

The  Court:  What  I  am  getting  at  is  this.  As  I 
understand  the  method  that  prevailed  during  1937, 
1938,  1939,  1940,  1941  and  1942  and  maybe  after 
that  and  maybe  before,  the  sugar  that  was  sold  the 
grower  received  payment  in  accordance  with  the 
amount  of  the  sugar  that  was  extracted  from  the 
beets. 

The  Witness:    Yes. 

The  Court:  Now,  there  has  been  some  talk  here 
and  considerable  of  it,  and  the  court  may  have  par- 
ticipated in  it,  that  a  grower — and  you  were  in  court 
yesterday  when  we  were  discussing  this 
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The  Witness :    Yes,  sir.  [388] 

The  Court :  A  grower  of  500,000  pounds  of  sugar 
sold  only  half  of  that  amount  during  one  year  would 
result  in  a  carry-over. 

The  Witness :    Yes,  sir,  that  is  right. 

The  Court :  Now,  if  the  price  went  up  the  grower 
for  the  year  that  the  sugar  was  sold  in  would  get  the 
benefit  of  that  increase  ? 

The  Witness :  On  the  pro  rata  of  the  sales  of  that 
year,  yes.  They  would  be  added  into  that  sales  year. 

The  Court:  The  grower  would  get  the  benefit  of 
50  per  cent  of  that  increase,  would  he  not  ^ 

The  Witness:  The  growers  growing  that  yeai" 
would  get  the  average  price  of  all  the  sugar.  It  may 
not  be,  when  you  come  down  to  the  averge  price,  it 
may  not  be  50  per  cent.  It  may  have  gone  up  four 
bits — yes,  the  average  over  the  year,  the  grower 
would  get  two  bits  and  the  company  would  get  two 
bits. 

The  Court:  What  I  am  trying  to  ascertain  is 
this,  whether  under  this  system  it  may  have  been  to 
the  disadvantage  of  a  grower  who  only  produced 
beets  for  one  year  but  to  the  advantage  of  the  com- 
pany. 

The  Witness:  I  don't  think  it  resulted  in  any  ad- 
vantage to  the  company  whatever. 

The  Court :    You  may  proceed. 

Q.  (By  Mr.  Arndt:)  Mr.  Holmes,  in  reply  to  a 
question  [389]  by  the  court  you  referred  to  the  cal- 
endar year.  Didn't  you  mean  the  crop  year  indeter- 
mining  the  return? 
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Mr.  Works :    I  assumed  that. 

The  Witness :  If  I  did  I  should  have  referred  to 
the  crop  year. 

Q.     (By  Mr.  Arndt:)    Crop  year?  A.     Yes. 

Q.  Now  then,  as  I  understand  it  the  crop  year 
runs  from  August  1st  to  July  31st  ? 

A.     That  is  right. 

Q.  So  that  if  American  Crystal  had  a  certain 
amount  of  sugar  on  hand  in  July  and  had  to  consider 
whether  it  would  sell  that  sugar  or  not,  if  it  sold  that 
sugar  in  July  of  1938  then  that  sale  would  be  re- 
flected in  the  return  for  the  1937  crop,  isn't  that 
correct  ? 

A.     If  it  was  sold  in  July  of  1938  ? 

Q.    Yes.  A.    Yes. 

Q.  But  if  it  was  not  sold  until  August  of  1938  it 
would  then  be  reflected  in  the  1938  crop  ? 

A.     That  is  right. 

Q.  And  the  accounting  for  the  '38  crop  came  on 
between  August  1st  and  August  30th  of  1939  ? 

A.     The  adjustment  for  payment,  yes. 

Q.  So  then  the  question  of  whether,  for  example, 
the  [390]  sugar  could  be  sold  in  the  last  week  of  July 
or  the  first  week  of  August  of  a  given  year  would  de- 
termine two  things :  First,  whether  that  would  be  re- 
flected in  the  one  crop  year  or  the  other  and,  second, 
whether  Crystal  would  pay  for  that  in  the  following 
August  or  August  a  year  later,  isn't  that  correct  1 

A.     That  is  an  accounting  practice,  yes. 

Mr.  Arndt :    That  is  all. 
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Redirect  Examination 
By  Mr.  Works : 

Q.  Mr.  Holmes,  on  this  matter  of  the  relationship 
between  the  grower  and  the  company,  the  effect  is, 
is  it  not,  to  split  the  sales  cost  on  an  approximately 
50-50  basis'?  A.     That  is  right. 

Q.  On  the  other  hand  the  company  bears  100  per 
cent  of  the  manufacturing  cost  and  of  the  cost  of 
beets,  isn't  that  right?  A.     That  is  right. 

Q.     That  comes  out  of  its  revenue'? 

A.     That  is  correct. 

Mr.  Works :    Thank  you. 

Recross  Examination 
By  Mr.  Arndt : 

Q.  And  the  grower  pays  100  per  cent  of  the  grow- 
ing and  harvesting  cost  on  his  parf?  [391] 

A.     That  is  right. 

Q.     Okay. 

The  Court:    That  is  all. 

Mr.  Works :    Mr.  Hayden. 

The  Court:  We  will  take  our  morning  recess  at 
this  time. 

(Short  recess)  [392] 

The  Court :    You  may  proceed,  gentlemen. 
Mr.  Works :    Mr.  Hayden,  please. 

J.  B.  HAYDEN 

called  as  a  witness  on  behalf  of  the  defendant,  having 
been  first  duly  sworn,  was  examined  and  testified  as 
follows : 
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The  Clerk :    Will  you  state  your  name,  please  ? 
The  Witness :    J.  B.  Hayden. 

Direct  Examination 
By  Mr.  Works : 

Q.     Where  do  you  reside,  Mr.  Hayden,  please  ? 

A.     Denver,  Colorado. 

Q.  What  position  do  you  hold  with  the  American 
Crystal  Sugar  Company? 

A.     Executive  vice  president. 

Q.  What  position  did  you  hold  with  them  during 
the  years  1937  through  1942,  please  ? 

A.     Eastern  sales  manager. 

Q.     What  were  your  duties  in  that  connection  ? 

A.  To  negotiate  the  sale  of  sugar  in  the  eastern 
area. 

Q.  You  say  you  were  the  eastern  sales  manager. 
Does  that  imply  there  was  a  western  sales  manager? 

A.     Yes,  sir. 

Q.     Who  was  he?  A.     M.  W.  Hardy.  [393] 

Q.  What  was  his  sales  territory  as  compared  with 
your  own  ?  Do  I  understand  that  there  were  just  the 
two  of  you?  A.     That  is  right. 

Q.  There  was  no  southern  manager,  or  anything 
of  that  sort?  A.    No. 

Q.     All  right. 

The  Court:  He  testified  in  the  deposition  as  to  the 
five  western  states  so,  of  necessity,  he  must  have  had 
the  balance. 

Is  that  true  ? 

The  Witness :  That's  right,  sir,  except  Mr.  Hardy 
also  has  charge  of  western  Montana  and  Idaho. 
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Q.  (By  Mr.  Works:)  At  that  time,  was  Mis- 
soula in  operation?  A.     Yes. 

Q.     He  had  three  mills  in  his  territory  I 

A.     That's  right. 

Q.     Missoula,  Clarksburg,  and  Oxnard? 

A.     Yes. 

Q.  How  many  mills  did  you  have  in  your  terri- 
tory? A.     I  had  five. 

A.     Where  were  they  ? 

A.  At  Grand  Island,  Nebraska;  Rocky  Ford, 
Colorado;  [394]  Mason  City,  Iowa;  Chaska,  Minne- 
sota, and  East  Grand  Forks,  Minnesota. 

Q.  Did  each  of  those  mills,  his  as  well  as  yours, 
have  what  is  known  as  a  normal  sales  area  ? 

A.     Yes,  sir. 

Q.  Will  you  explain  to  his  Honor  what  you  mean 
by  a  normal  sales  area,  please  ? 

A.  Well,  a  normal  sales  area  is  that  area  closest, 
freightwise,  to  each  factory. 

Q.  Is  it  correct  to  say  that  it  means  approxi- 
mately the  distance  a  mill  can  sell  on  a  destination 
basis  without  absorbing  freight  ? 

A.  Well,  there  is  some  absorption  regardless  of 
how  close  you  are.  For  instance,  if  you  sell  from 
Clarksburg,  in  San  Francisco  there  is  an  absorption. 

Q.  Does  that  bear  a  relationship  to  the  cane  sugar 
price  base  at  San  Francisco?  A.    Yes,  sir. 

Q.  What  is  the  inter-relationship,  if  any,  as  be- 
tween cane  sugar  prices  and  beet  sugar  prices  ?  Take 
San  Francisco  as  an  example. 
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A.  Well,  historically,  the  cane  refiner  has  estab- 
lished the  price  on  sugar. 

Q.  That  is  a  point  of  import  for  him,  is  that  cor- 
rect? [395] 

A.  Yes.  He  figures  the  cost  to  him  of  his  raw 
sugar  and  a  spread  for  refining,  and  establishes  the 
price  on  that  basis. 

Q.  As  far  as  the  domestic  use  of  sugar  is  con- 
cerned, has  there  been  a  historical  diif  erential  as  be- 
tween cane  sugar  and  beet  sugar?  I  am  talking  now 
about  sales  to  the  housewife  for  domestic  use  ? 

A.    Yes. 

Q.  Can  you  give  us  an  approximation  of  what 
that  has  been  and  what  it  was  during  these  years  ? 

A.  Well,  it  has  varied  by  areas.  In  the  Pacific 
Coast  area,  it  has  generally  been  10  cents.  In  the 
eastern  area,  it  varied  between  10  cents  and  20  cents. 

Q.  Has  the  competition  of  the  beet  sugar  people 
with  the  cane  sugar  people  in  manufacturing  uses, 
such  as  canning,  had  any  effect  upon  such  a  differen- 
tial? 

A.  Yes.  The  cane  people  have  sold  sugar  to  the 
canning  trade  and  the  large  manufacturing  trade  at 
the  same  price  as  beet. 

Q.  Is  it  correct  to  say  they  have  been  forced  to 
come  down  to  meet  the  beet  price  ? 

A.  Yes.  When  we  established  a  price,  say,  10 
cents  under  the  cane  price,  they  reduced  their  price 
to  that  class  of  trade. 

The  Court :    The  housewife,  historically  speaking. 
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as  you  [396]  gentlemen  have  been  speaking  here,  has 

always  looked  upon  cane  as  preferable. 

The  Witness :    That  is  right,  sir. 

Q.  (By  Mr.  Works) :  Is  it  correct  to  say  that 
the  normal  marketing  area  of  a  beet  sugar  mill  is  the 
area  within  which  it  receives  its  highest  net  price  ? 

A.     That  is  right. 

Q.     You  sell  at  destination  prices,  do  you  not? 

A.     That  is  right. 

Q.  And  if  you  were  to  sell,  say,  at  Seattle,  the  des- 
tination price  at  Seattle  would  be  the  price  base  plus 
freight  to  Seattle,  is  that  correct? 

A.     That  is  right. 

Q.  So  that  the  total  of  the  price  base  and  freight 
would  be  reflected  in  your  gross  receipts  as  being  the 
sales  price  received,  is  that  correct? 

A.     That  is  right. 

Q.     And  the  freight 

The  Court:  Just  a  moment.  Let's  see  if  I  under- 
stand that.  Your  base  price  is  based  on  San  Fran- 
cisco ? 

The  Witness:  Well,  there  is  a  base  price  in  San 
Francisco. 

The  Court :  For  instance,  there  is  a  base  price  in 
San  Francisco.  Does  the  Seattle  man  pay  the  base 
price  in  San  Francisco  plus  freight,  or  do  you  pay 
it?  [397] 

The  Witness :  He  pays  it,  plus  freight.  He  pays 
the  price  at  Seattle,  plus  the  freight.  We  prepay  the 
freight,  but  it  is  added  to  the  destination  price. 
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The  Court:  In  other  words,  the  party  to  whom 
you  sell,  as  the  net  result,  pays  the  freight? 

The  Witness :  Pays  the  freight  and  the  price,  the 
destination  price. 

The  Court:  So  that  sugar  at  Seattle  would  be 
higher  than  it  is  at  San  Francisco  ? 

The  Witness :  That  is  right.  If  we  sold  some  sugar 
in  San  Francisco,  we  would  pay  the  freight  on  it, 
but  we  would  be  unable  to  add  any  freight  to  the  cost, 
but  if  we  sold  it  in  Seattle,  we  would  add  the  freight 
from  San  Francisco  in  establishing  a  delivered  price. 

Mr.  Works:  There  being  no  question  of  freight 
absorption  in  that  setup,  your  gross  receipts  would 
reflect  the  base  plus  freight  in  the  top  portion  of  that 
tabulation  we  put  in  yesterday,  your  Honor,  and  the 
freight  alone  would  show  in  the  expense  below  the 
line. 

Q.     Isn't  that  correct?  A.     That  is  right. 

Q.  But  when  you  get  outside  of  your  normal 
freight  area  and  you  encounter  prices  which  com- 
petitively are  lower  than  your  own  base  price  plus 
freight,  then  it  becomes  necessary,  if  you  are  to  sell 
at  all,  to  absorb  freight  to  equalize  [398]  with  the 
lower  price  of  the  competitor,  is  that  correct  ? 

A.  It  is  necessary  to  meet  those  competitive  con- 
ditions in  selling  sugar. 

Q.  Is  it  correct  to  say  that  in  normal  times  a  mill 
will  sell  largely  in  its  own  normal  sales  area  ? 

A.     That  is  correct. 

Q.  And  is  it  also  correct  to  say  that  at  times  when 
there  is  an  abnormal  supply  at  a  given  mill,  that  the 
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tendency  from  your  experience,  would  be  to  exj)and 

and  ship  into  distant  markets  ? 

A.     That  is  correct. 

Q.  That  would  result  in  adding  freight,  would  it 
not?  A.     Yes,  sir. 

Q.  I  notice  from  Exhibit  C,  in  crop  year  1938, 
Clarksburg  produced  580,000  odd  bags,  whereas  in 
crop  year  1939,  it  produced  848,000  odd.  In  1940,  it 
produced  826,000  odd,  and  in  1941,  653,000  odd.  Also, 
I  notice  from  Defendant's  Exhibit  D  that  Clarksburg 
sold  in  the  fiscal  year  1938,  390,000  odd  bags,  and  in 
1939  it  jumped  to  816,000  odd  bags.  In  1940  it  receded 
slightly  to  723,000  odd,  and  in  1941  it  jumped  again 
to  1,054,489  bags. 

Do  those  figures  indicate  to  you  that  during  those 
years  there  was  an  abnormal  condition  of  supply  of 
Clarksburg  sugar? 

A.    Yes,  sir.  [399] 

The  Court:  May  I  ask,  in  having  these  plants  in 
various  parts  of  the  country,  do  you  make  an  effort 
to  increase  production  over  the  normal  supply  of 
that  area,  or  is  it  a  custom  to  try  to  increase  pro- 
duction ? 

The  Witness :  Well,  we  try  to  take  sufficient  ton- 
nage of  beets  to  operate  the  plant  at  an  efficient 
capacity.  If  you  have  a  normal  growing  season  and 
the  tonnage  is  normal,  we  can  expect  to  have  a 
normal  crop.  If  we  have  a  lower  sugar  content  and 
tonnage,  naturally,  we  do  not  have  the  production 
in  that  area. 

The  Court:     But  I  notice  the  great  increase  in 
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the  production,  let  us  say  in  this  Clarksburg  plant. 
Would  that  be  an  effort  on  the  part  of  the  company 
to  expand,  or  would  it  be  a  demand,  an  unusual  de- 
mand ? 

The  Witness:  Well,  it  would  be  an  unusual  de- 
mand for  beet  acreage  and,  of  course,  one  of  the 
reasons  why  our  tonnage  of  production  was  great 
is  we  had  an  increased  yield  from  the  beets  grown. 

Q.  (By  Mr.  Works)  :  I  notice,  according  to  De- 
fendants' Exhibit  E,  the  tons  per  grower  in  the 
Clarksburg  district  were  1,000,574  in  1938,  whereas 
in  1939  it  jumped  to  2,000,594  and  in  1940  it  stayed 
at  about  that  figure,  2,000,576.  From  your  stand- 
point as  a  seller  of  sugar,  would  that  indicate  that 
there  was  a  bumper  crop  in  beets  at  the  Clarksburg 
district  in  1939  and  1940?  [400] 

A.    Yes. 

Q.  What  correlation  is  there  between  yourself  as 
eastern  sales  manager  and  Mr.  Hardy  as  western 
sales  manager  when  a  situation  of  this  sort  arises  ? 

A.  Well,  we  obtain  from  our  western  sales  office 
estimates  of  the  quantities  of  sugar  which  can  be 
marketed  in  the  high  netting  area,  say  the  five  west- 
em  states,  and  then  we  make  estimates  of  where 
that  sugar  can  be  shipped  to  the  best  advantage  in 
other  parts  of  the  country. 

Q.  Who  determines  how  you  shall  have  this  flow- 
ing back  and  forth  when  you  get  a  surplus  in  one 
or  more  areas,  as  against  possibly  normal  conditions 
or  even  shortages  in  others? 

A.    Well,  we  made  estimates  on  a  combined  form 
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and  submitted  them  to  the  president  of  the  com- 
pany with  our  recommendations. 

Q.  Did  you  make  recommendations  to  him  in 
view  of  this  situation  around  Clarksburg? 

A.    Yes,  sir. 

Q.    And  what  were  they*? 

A.  Well,  the  surplus  over  and  above  what  the 
western  sales  manager  reported  could  be  sold,  I 
entered  it  on  my  estimate,  where  it  could  be  mar- 
keted to  the  best  advantage. 

Q.  By  surplus,  you  mean  the  amount  over  rea- 
sonable calculation  of  West  Coast  needs?  [401] 

A.    Right. 

Q.  Do  these  shipments  to  other  states  shown  on 
Exhibit  D  for  the  years  1939,  1940  and  1941,  the 
sales  figures,  show  what  was  done  with  that  surplus, 
where  it  was  sold?  A.    Yes,  sir. 

Mr.  Arndt:  Just  a  moment.  I  object  to  the  use 
of  the  word  ''surplus."  The  chart  shows  the  sales 
that  were  made  and  speaks  for  itself. 

Mr.  Works:    I  will  accept  that. 

Q.  How  often  were  these  estimates  made  as  be- 
tween Mr.  Hardy  and  yourself? 

A.    Well,  they  were  made  monthly. 

Q.    On  a  monthly  basis? 

A.  Yes,  sir,  and  always  extended  over  a  period 
of  the  crop  year. 

Q.  That  is  not  quite  clear  to  me.  You  made  them 
on  a  monthly  basis,  but  did  that  mean  you  merely 
estimated  as  to  the  balance  of  the  current  crop  year  ? 

A.     That  is  right. 
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Q.    It  was  a  diminishing 


A.  That  is  right.  We  attempted  to  sell  all  of  the 
sugar  from  any  refinery  during  a  crop  year,  unless 
there  are  some  restrictions. 

Q.  Did  Mr.  Herman  Zitkowski  have  anything 
to  do  with  sales  of  sugar?  [402] 

A.     No,  sir. 

Q.  In  addition  to  this  bumper  crop  situation  and 
over-supply  of  sugar  in  the  Clarksburg  area  during 
1939,  1940  and  1941,  were  there  any  other  features 
which  had  significance  as  related  to  marketing  of 
Clarksburg  sugar?  I  mean  starting  with  August  1, 
1939,  the  commencement  of  the  crop  year  of  1939. 

A.  Well,  we  had  the  war  in  Europe.  When  that 
started,  I  believe  it  was  September  1939. 

Q.     September  1,  1939. 

A.  We  had  a  very  material  acceleration  in  our 
sales.  The  demand  increased.  I  believe  in  the  month 
of  September,  we  invoiced  over  one  million  bags 
of  sugar. 

Q.    That  is  throughout  the  United  States'? 

A.    Yes. 

Q.  Do  you  recall  whether  or  not  in  September, 
that  same  September  of  1939,  the  President  made  a 
proclamation  lifting  all  the  sugar  sales  restrictions? 

A.  Yes.  He  lifted  them  for  the  balance  of  the 
year. 

Q.  What  was  the  effect  of  the  Pearl  Harbor  at- 
tack on  December  7,  1941,  during  the  1941  crop 
year? 

A.    Well,  it  naturally  cut  off  the  supplies  of  raw 
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sugar  to  the  West  Coast  refineries  and  resulted  in 
our  selling  more  sugar  in  the  five  western  states  than 
we  had  been  sellmg  previously.  [403] 

Q.  You  refer,  I  assume,  to  cane  sugar  from  Ha- 
waii and  the  Philippines'? 

A.     That  is  right,  and  the  Philippines. 

The  Court:  Pearl  Harbor  eliminated  one  of  the 
main  competitors'? 

Mr.  Works:    Yes,  it  did,  your  Honor. 

Q.  Subsequent  to  Pearl  Harbor,  we  all  know 
there  were  numerous  military  establishments  set 
up  along  the  Pacific  Coast.  Did  that  have  any  effect 
on  sugar  consumption  on  the  West  Coast? 

A.  Yes.  As  soon  as  those  establishments  were 
— or,  as  they  were  being  built,  well,  there  was  an  in- 
crease in  population.  The  establishments  purchased 
a  lot  of  sugar  from  us. 

Q.  Is  it  correct  to  say  that  all  during  the  period 
from  September  1,  1939,  when  the  war  started  in 
Europe,  that  the  canneries  were  working  overtime'? 

A.  Yes.  Our  canning  customers  had  an  acceler- 
ated demand  for  their  production,  because  the  price 
advanced,  and  they  started  packing  more  fruit  and 
more  vegetables  which  required  sugar.  We  had  a 
material  increase  in  our  sales  to  canners  during  that 
period. 

Q.    Was  that  nationwide'?  A.     Yes. 

Q.  In  early  1942,  did  you  attend  a  certain  meet- 
ing or  [404]  meetings  with  government  officials  with 
reference  to  shipment  of  sugar  ? 

A.     Yes,  in  Chicago. 
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Q.    Where  was  it?  A.     In  Chicago. 

Q.  Will  you  state  to  his  Honor  what  took  place 
at  such  meetings? 

The  Court:    When  was  that? 

Mr.  Works:  This  was  shortly  after  Pearl  Har- 
bor, your  Honor,  early  in  1942,  I  believe. 

The  Witness:    Yes. 

Q.  (By  Mr.  Works) :  Could  fix  the  date  any 
better  than  that? 

A.  Well,  it  was  shortly  after  the  first  of  the  year, 
as  I  recall,  in  January.  The  government  officials 
called  us  in  there  for  the  purpose  of  advising  us  of 
the  submarine  attacks  on  boats  from  the  Cuban 
supply  and  asked  us  if  we  would  be  willing  to  ship 
our  sugar  to  what  they  called  the  deficit  area,  which 
was  east  of  Chicago. 

Q.    And  did  the  company  comply  with  that? 

A.    Yes. 

Q.  What  kind  of  a  freight  arrangement  devel- 
oped from  that? 

A.  We  were  paid  on  the  Chicago  net  for  the 
sugar. 

Q.     The  government  paid  the  rest?   [405] 

A.  The  government  paid  the  freight  beyond 
Chicago. 

Q.  Prior  to  that  time,  on  your  shipments  into 
the  eastern  territory,  you  had  been  paying  the  en- 
tire freight,  is  that  it?  A.     That  is  right. 

Q.  I  notice  some  shipments  to  ports  on  the  East 
Coast — I  say  ports,  but  these  are  states,  although  I 
assume  Massachusetts  means  Boston,  and  New  York 
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means  New  York,  doesn  't  it  ?  A.     That  is  right. 

Q.  By  what  method  of  transportation  was  that 
sugar  delivered  to  those  seaports  ? 

A.     By  boat. 

Q.  Was  the  rate  by  boat  cheaper  than  that  by 
rail?  A.     Oh,  very  much  so. 

Q.  And  did  the  company  on  these  shipments  to 
eastern  points  use  the  cheapest  form  of  transporta- 
tion available?  A.     That  is  right. 

Q.  To  your  knowledge,  during  this  period  be- 
tween 1937  and  1942,  was  there  any  agreement  or 
understanding  that  American  Crystal  Sugar  Com- 
pany would  abandon  California  or  West  Coast  mar- 
kets in  favor  of  its  competitors'? 

A.     Never  heard  of  it. 

Q.  Did  you  have  occasion,  in  your  capacity  as 
eastern  sales  manager,  to  study  the  behaviour  of 
your  competitors,  [406]  such  as  Holly  and  Spreckels, 
with  reference  to  their  efforts  to  sell  sugar? 

A.  Why,  yes.  Through  our  brokers  we  had  in- 
formation on  where  they  were  marketing  their  sugar, 
and,  of  course,  we  come  in  competition  with  our  com- 
petitors' sugar  at  all  times. 

Q.  Did  you  or  did  you  not  ascertain  that  during 
the  same  period  you  were  making  heavy  shipments 
east,  they  were  making  heavy  shipments  east? 

A.    Yes,  sir. 

The  Court:  Were  they  in  on  this  conference  in 
Chicago,  also? 

The  Witness:  Oh,  yes.  The  government  called 
all  the  beet  sugar  companies  in. 
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Mr.  Works:  That  was  early  1942,  your  Honor, 
during  the  1941  crop. 

Q.  Did  you  ever  see  or  hear  anything  indicat- 
ing that  there  was  any  such  understanding  between 
your  company  and  these  other  companies  with  re- 
ference to  abandoning  the  California  market? 

A.     No,  sir. 

Q.  If  there  had  been  any  such  agreement  or  un- 
derstanding, would  or  would  it  not  have  resulted  in 
some  deviations  from  the  normal  marketing  proce- 
dures ? 

Mr.  Arndt :  If  your  Honor  please,  I  object  to  that 
as  purely  a  conclusion  of  this  witness.  In  the  second 
place,  we  [407]  make  no  claim  that  they  were  going 
to  abandon  the  California  market. 

Mr.  Works:  In  whole  or  in  part,  that  is  the 
charge,  as  I  understand  it.  [408] 

The  Court:  After  the  war  started  in  Europe 
was  there  an  accelerated  demand  for  sugar?  And  if 
there  was  why  was  the  price  of  sugar  reduced? 
And  why  did  the  grower  get  less  money? 

The  Witness:  Well,  I  can  recall  one  situation 
there  in  September  of  1939.  The  Government  lifted 
the  quotas  which  resulted  in  there  being  more  sugar 
placed  on  the  market  because  we  had  quota  sales 
restrictions  prior  to  that  time  and  that  resulted  in 
more  sugar  being  offered  than  could  be  consumed. 
Naturally  it  depressed  the  price. 

Q.  (By  Mr.  Works)  :  How  were  the  price  trends 
during  these  years?  Can  you  enlighten  us,  Mr. 
Hayden? 
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A.     I  haven't  the  various  moves  in  the  market. 

The  Court :  The  Government  removed  restrictions 
so  as  to  make  sugar  more  available  and  to  take  care 
of  the  shortage,  didn't  it? 

The  Witness:     Yes. 

The  Court :    And  the  shortage  increased  the  price. 

The  Witness:  It  resulted  eventually  in  a  lower 
price. 

The  Court:  You  got  a  better  price  when  work- 
ing under  the  quota? 

The  Witness :  That  is  right.  The  more  sugar  that 
is  offered  in  the  trade,  why,  it  has  a  tendency  to 
reduce  the  price.  Generally  speaking  in  the  Chicago- 
West  market  there  is  more  sugar  produced  than  can 
be  consumed  in  that  area  and  [409]  it  is  necessary 
to  ship  the  sugar  east  of  Chicago. 

The  Court:    That  is  all. 

Q.  (By  Mr.  Works) :  Mr.  Hayden,  will  you 
please  state  whether  or  not  the  fact  that  during  1939, 
1940  and  1941  these  growers  were  being  paid  on  a 
joint  net  basis  had  any  effect  whatever  on  either 
the  price  or  the  supply  or  competitive  conditions 
with  reference  to  sugar?  A.     No,  sir. 

Q.  Did  the  fact  that  the  growers  were  being  paid 
in  that  manner  during  those  years  have  any  effect 
whatever  upon  the  efficiency  of  your  sales  staff  or 
the  marketing  method  which  you  employed  in  the 
selling  of  sugar? 

Mr.  Arndt:  We  object  to  that  question  as  com- 
pound. The  question  as  to  the  effect  on  the  efficiency 
calls  for  a  conclusion;  the  question  as  to  the  mar- 
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keting  method  I  do  not  object  to  but  it  is  a  com- 
pound question. 

Mr.  Works:    I  will  break  it  up. 

Q.  (By  Mr.  Works)  :  First,  did  it  have  any  ef- 
fect on  the  efficiency?  That  is  the  language  used  in 
the  complaint,  your  Honor. 

Mr.  Arndt :  I  am  not  objecting  to  it  on  the  ground 
it  is  immaterial.  I  am  objecting  to  it  on  the  ground 
it  calls  for  a  conclusion  of  this  witness. 

The  Court:  A  conclusion  of  somebody  is  going 
to  be  necessary,  counsel.  This  witness  is  supposed  to 
be  schooled  in  that  particular  line.  [410] 

Mr.  Arndt:  We  don't  even  know  if  this  witness 
knew  anything  about  the  change,  knew  the  change 
was  made,  knew  when  the  change  was  made  or  knew 
any  of  the  circumstances  regarding  it. 

The  Court:  So  far  you  have  only  made  one  claim 
of  lack  of  efficiency  and  that  is  in  the  method  of  sell- 
ing. The  additional  freight  paid  has  been  your  prin- 
cipal contention. 

Mr.  Arndt :  That  is  correct,  your  Honor,  and  this 
man  has  testified  that  it  was  the  president  of  the 
company  who  determined  what  sales  were  to  be  made 
outside  of  the  normal  territory.  He  made  his  recom- 
mendations and  it  was  the  president  of  the  company 
who  made  the  determination. 

The  Court:    Objection  overruled. 

Mr.  Works:    Will  you  read  the  question? 
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(Question  read  as  follows: 

"Q.  First,  did  it  have  any  effect  on  the  ef- 
ficiency? That  is  the  language  used  in  the  com- 
plaint, your  Honor.") 

The  Witness:    No. 

Q.     (By  Mr.  Works)  :    The  answer  is  no  ? 

A.    Yes,  I  said  no. 

Mr.  Works :    Thank  you.  You  may  cross  examine. 

Cross  Examination 
By  Mr.  Arndt: 

Q.  When  did  you  first  know  that  the  method  of 
paying  [411]  growers  in  the  Clarksburg  district  had 
changed  from  the  net  of  Clarksburg  alone  to  the 
joint  net  of  Holly,  Spreckels  and  Crystal? 

A.  Well,  it  was  some  time  in  recent  years,  since 
this  litigation  started.  I  didn't  know  prior  to  that 
time. 

Q.  In  other  words,  during  the  crop  years  1938 
— pardon  me,  1939,  1940  and  1941  you  knew  nothing 
about  that  situation  at  all?  A.     That  is  right. 

Q.  You  hadn't  discussed  it  with  anyone  connected 
with  the  company?  A.    No. 

Q.  And  you  didn't  know  the  reasons  for  putting 
it  into  effect?  A.    No. 

Q.  And  so  when  you  testified  that  there  was — 
I  will  withdraw  that.  So  there  was  nothing  that 
would  call  your  mind  during  those  years  to  deter- 
mine whether  that  situation  had  any  effect  upon 
the  sales  department  because  you  didn't  know  it 
existed,  isn't  that  correct? 
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A.     I  didn't  know  it  existed. 
Q.     Now  then,  you  have  referred  to 


The  Court :  That  is  the  best  kind  of  evidence  you 
can  have,  counsel,  that  he  didn't  know  it  and  there 
was  no  change  in  his  methods.  [412] 

Mr.  Arndt:  It  is  our  position,  your  Honor,  that 
it  was  the  president,  whom  I  hope  they  will  bring 
here,  Mr.  Wilds,  who  either  he  or  the  chairman  of 
the  board,  who  was  the  man  who  made  the  agree- 
ment and  who  was  the  man  who  determined  these 
sales  and  was  the  man  w^ho  determined  what  par- 
ticular sales  were  to  go  elsewhere  and  he  is  the  man 
whom  I  would  like  to  see  here. 

The  Court:  Mr.  Witness,  when  you  made  your 
recommendations  for  the  absorption  of  the  product 
in  various  plants,  what  was  your  experience?  Did 
they  usually  follow  your  recommendation  or  was  it 
the  ordinary  practice  to  make  changes  without  your 
reconmiendation  ? 

The  Witness:    They  were  usually  followed. 

The  Court:  You  say  they  were  generally  fol- 
lowed? 

The  Witness :  Generally  followed.  In  fact,  we  dis- 
cussed the  statement  and  the  president  of  the  com- 
pany asked  me  many  questions  before  he  would  ap- 
prove of  the  sales  as  outlined  in  my  recommenda- 
tions to  be  sure  that  we  were  obtaining  the  highest 
net  for  our  sugar. 

Q.  (By  Mr.  Arndt)  :  Now,  you  have  made  refer- 
ence to  the  San  Francisco  base  price.  Now,  what 
other  base  points  were  there  during  those  years? 
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A.  Well,  there  was  New  Orleans  and  New  York, 
Boston,  Philadelphia,  Sugarland,  Texas. 

Q.    What  was  the  last  name?  [413] 

A.  Sugarland,  Texas,  a  cane  refinery  located 
there. 

Q.  Now  then,  when  sugar  was  sold  in  Texas  it 
was  sold  at  Sugarland,  Texas  price  plus  freight 
from  Sugarland,  Texas,  is  that  correct? 

A.  Well,  not  always.  There  were  competitive 
conditions  at  times  that  deviated. 

Q.  But  those  competitive  conditions  might  lower 
but  wouldn't  increase  the  price? 

A.     That  is  right. 

Q.  Then  when  sugar  was  sold  to  Illinois  for  ex- 
ample, what  was  the  base  point  for  that? 

A.     New  Orleans. 

Q.  So  then  when  sugar  was  shipped  from  Cali- 
fornia to  Texas  the  difference  between  the  freight 
rate  from  California  to  Texas  and  the  freight  rate 
from  Sugarland,  Texas,  to  the  point  of  destination 
was  absorbed  by  the  company? 

A.     That  is  right. 

Q.  And  when  sugar  was  shipped  to  Chicago  the 
difference  between  the  freight  rate  from  San  Fran- 
cisco to  Chicago  and  the  freight  rate  from  New  Or- 
leans to  Chicago  was  absorbed  by  the  company? 

A.     That  is  right. 

Q.  Now,  have  you  seen  this  dociunent,  Exhibit 
D,  geographical  distribution  of  sales  of  Clarksburg 
sugar?  A.     (No  answer.)    [414] 
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Q.  Did  you  see  it  while  it  was  being  prepared  or 
since  ?  A.     No. 

Q.  Now,  do  the  records  of  the  company  contain 
data  so  that  a  similar  geographical  distribution  could 
be  made  for  each  of  these  same  years,  for  each  of 
the  other  plants  of  Crystal?  A.     Yes. 

Mr.  Arndt:  Mr.  Works,  would  you  be  willing  to 
furnish  us  that  information  in  a  similar  form  for 
each  of  the  other  plants'? 

Mr.  Works:  Yes,  if  his  Honor  feels  it  would  be 
any  assistance. 

Mr.  Arndt :  I  think  this  is  incomplete,  if  the  court 
please,  and  unless  we  know  what  happened  in  the 
other  plants  we  would  not  be  able  to  see  where  the 
suaar  from  the  other  plants  went  in  connection  with 
this  particular  plant. 

The  Court:  I  am  not  going  to  order  it,  counsel, 
because  I  think  we  have  covered  enough  territory. 

Mr.  Works :  My  own  thought  is  it  would  be  of  no 
help  because  they  have  their  own  condition  of  sup- 
ply. Where  they  shipped  to  would  depend  on  what 
they  had. 

Mr.  Arndt:  For  example,  if  it  shows  they  were 
shipping  into  California  or  California  was  shipping 
into  their  territory  that  certainly  would  allow  the 
court  to  make  certain  inferences.  [415]  This  wit- 
ness made  a  general  statement 

The  Court:  I  have  this  thought  in  mind.  Every 
time  there  was  a  freight  absorption  that  Crystal 
absorbed,  the  grower  would  also  absorb  one-half 
of  that. 
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Mr.  Arndt :    That  is  correct. 

The  Court:  It  would  be  pretty  hard  for  me  to 
infer  that  they  were  deliberately  cutting  down  their 
own  profits. 

Mr.  Arndt:  Except  for  this,  your  Honor.  Sup- 
pose the  evidence  develops  that  in  1938  Spreckels, 
for  example,  had  a  freight  charge  of  .546  w^hile 
Crystal  had  a  freight  charge  of  .191,  which  is  one- 
third  thereof — not  one-third  less  but  one-third  there- 
of and  those  are  the  figures  we  think  we  will  eventu- 
ally present  to  your  Honor. 

It  is  our  position  that  what  happened  was  this 
— that  Spreckels  with  that  particular  showing  was 
unable  to  compete  with  Crystal  and  Spreckels  hav- 
ing a  much  greater  amount  of  sugar  and  having 
cane  sugar  besides,  told  Crystal: 

''You  play  with  us  or  else,"  and  as  a  result,  as 
your  Honor  suggested  yesterday.  Crystal  played 
with  them. 

Mr.  Works:  I  didn't  understand  His  Honor  sug- 
gested that. 

The  Court:  What  I  meant  was  that  was  his 
theory,  that  Crystal  was  forced  into  line. 

Mr.  Works:    Yes,  that  is  correct. 

The  Court:    By  its  competitors. 

Mr.  Works:  It  was  Mr.  Arndt 's  suggestion  and 
not  the  [416]  court's. 

The  Court:  Would  it  be  much  of  a  burden  to 
furnish  that  to  counsel?  I  would  like  each  side  to 
develop  its  theory. 

Mr.  Works:    That  is  all  right.  It  won't  be  any 
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work  for  me  at  all.  It  will  be  for  Mr.  Graham,  but 

I  will  ask  him  to  midertake  it. 

The  Court:  And  he  will  pass  it  on  to  some  sub- 
ordinate. 

Mr.  Works:  As  they  say  in  the  army  "before 
night  there  will  be  a  private  in  the  guardhouse." 

Mr.  Arndt:  You  are  referring  to  Mr.  Graham, 
the  witness,  and  not  Mr.  Graham,  the  attorney? 

Mr.  Works:    Yes,  Mr.  Robert  Graham. 

Mr.  Arndt :    That  was  just  for  the  record,  counsel. 

Mr.  Works:  Yes,  we  are  going  to  try  to  find  out 
some  other  matters  which  might  be  helpful  here,  too. 

The  Court:  Counsel,  may  I  ask  as  a  matter  of 
information,  is  there  in  any  of  these  exhibits  or  are 
you  in  a  position  to  produce  any  evidence  as  to  the 
lowering  of  the  percentage  of  freight  that  Spreckels 
had  to  pay  after  the  average  went  into  effect?  In 
other  words,  does  it  show  any  effect  on  their  freight 
charges  ? 

Mr.  Arndt:  We  will  show  this,  your  Honor.  We 
will  show  the  joint  net  freight  for  the  years  '39,  '40 
and  '41 — we  will  show  Crystal's  individual  freight 
for  those  three  years,  which  will  be  less  than  the 
net,  so  therefore  the  Crystal,  Holly  together  must 
have  been  higher  than  Crystal  and  we  [417]  can 
show  that  particular  amount  for  those  particular 
years. 

We  will  show  the  effect  of  the  two  together  com- 
bined for  those  years. 

Mr.  Works:  Are  you  going  to  show  combined 
freight  rates  for  HoUy  and  Spreckels? 
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Mr.  Arndt :  No,  no.  I  said  we  have  the  combmed 
for  the  three,  which  is  already  in  evidence. 

Mr.  Works :    Combined  freight  rate  for  the  three. 

Mr.  Arndt :  Yes.  We  have  the  one  for  the  Crystal 
alone.  By  subtracting  that  we  get  the  combined  for 
the  two.  That  is  all  I  am  saying.  That  is  a  subtrac- 
tion— mere  mathematical  subtraction. 

Mr.  Works :  I  think  it  is  reasonably  evident  from 
the  close  relationship  between  the  joint  net  and  our 
multiple  net  for  these  three  years. 

The  Court:  As  I  stated  yesterday  or  the  first 
day  of  the  trial,  the  effect  of  the  war  in  1942  created 
an  abnormal  picture  and  it  is  difficult  for  me  to  re- 
concile in  my  mind  a  comparison  of  a  war  year  like 
1942  with  the  year  before.  This  witness  has  brought 
it  out  more  clearly  than  the  other  witnesses  have 
and  we  know  as  a  matter  of  common  knowledge  that 
the  shipment  of  sugar  from  the  Pacific  was  stopped 
which  in  effect  would  create  an  increased  consump- 
tion on  the  Pacific  Coast. 

On  the  other  hand  you  have  a  situation  where 
there  was  an  [418]  abnormal  production  and  you 
had  to  find  an  outlet  which  would  mean  the  seeking 
of  new  markets  that  were  further  away  from  your 
base.  So,  you  have  many  factors  that  are  going  to 
have  to  be  analyzed. 

Mr.  Works:     Surely. 

The  Court :  And  I  am  willing  to  receive  any  data 
concerning  these  various  factors  that  you  may  be 
able  to  place  before  me. 

Mr.  Works :    We  will  prepare  this  data  which  Mr. 
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Arndt  is  now  requesting.  And  as  I  say  we  will  en- 
deavor to  get  some  other  information  which  may 
throw  further  light  on  this  freight  situation. 

I  was  about  to  say  I  don't  know  whether  your 
Honor  has  compared  the  joint  nets  with  our  single 
net  for  these  three  years  but  I  would  venture  the 
statement  that  they  are  so  close  together  in  each 
case  that  probably  the  freight  factor  of  the  other 
companies  wasn't  very  far  from  our  own  because 
the  net  result  is  about  the  same  and  the  other  ex- 
penses are  pretty  constant. 

Q.  (By  Mr.  Arndt) :  Now,  Mr.  Hayden,  this 
situation  with  reference  to  the  method  of  selling 
sugar,  was  that  the  general  method  used  through- 
out the  beet  sugar  industry  in  the  United  States  dur- 
ing those  years'? 

A.    What  do  you  mean  ''method"? 

Q.  Using  San  Francisco  base  point  and  using 
the  [419]  seaboard  base  point  on  the  eastern  sea- 
board and  the  two  gulf  points  that  you  referred  to, 

A.     That  is  right. 

Q.  So  then  as  I  understand  it  the  cane  sugar 
manufacturers  set  certain  seaboard  prices  and  that 
the  beet  sugar  industry  generally  sold  at  10  cents 
or  from  10  to  20  cents,  depending  on  the  portion  of 
the  country,  below  that,  and  that  insofar  as  the 
housewife  was  concerned  that  difference  continued, 
but  insofar  as  the  canners  and  the  large  manufac- 
turers who  used  sugar,  the  cane  manufacturers 
dropped  to  the  same  price  as  the  beet  manufacturers  ? 

A.    Yes. 
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The  Court:  That  was  simply  meeting  competi- 
tion, was  it  not? 

The  Witness:    That  is  right,  sir. 

The  Court :  You  were  competing  with  each  other 
for  the  same  market? 

The  Witness :    That  is  correct. 

The  Court:  If  there  was  a  preference  given  you 
had  to  give  a  price  preference  in  order  to  meet  that 
competition  ? 

The  Witness:    That  is  correct. 

Q.  (By  Mr.  Arndt)  :  Now,  you  have  made  refer- 
ence to  this  one  situation  in  which  quotas  were 
lifted.  Was  there  any  other  particular  situation 
comparable  to  the  lifting  of  the  quotas  that  you  can 
remember  during  those  years  that  affected  [420]  the 
price  ? 

A.  Well,  the  war  conditions  during  September 
of  1939 — war  was  declared  in  Europe  and  also  I 
believe  in  1941  the  quota  sales — sales  quotas  were 
lifted  again. 

Q.    Are  there  other  matters  except  those? 

A.    Matters  of  abnormal  conditions. 

Q.     Abnormal  ? 

A.     I  can't  think  of  any  others. 

The  Court:  Let  me  ask  this  question.  When  the 
quotas  were  lifted  at  the  time  of  the  commencement 
of  the  war  in  Europe  was  that  because  the  sugar 
refineries  had  accumulated  a  suitable  surplus? 

The  Witness :    That  is  right,  sir. 

The  Court:    And  was  that  lifting  at  the  request 
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of  the  refineries  in  order  that  they  might  dispose 

of  their  surpluses'? 

The  Witness :  Not  at  the  request  of  the  refineries. 
Of  course  we  had  asked  the  Government  to  give  us 
increased  quotas  during  that  period,  otherwise  we 
would  have  to  carry  a  considerable  amount  of  sugar 
over  into  the  next  operating  year  and  it  would  finally 
result  in  cutting  our  production  down. 

The  Court:  And  this  was  an  opportunity  to  dis- 
pose of  your  surpluses  so  that  you  could  build  up 
production  again? 

The  Witness:     That  is  right,  sir. 

Q.  (By  Mr.  Arndt)  :  Now,  were  these  quotas 
that  you  [421]  referred  to,  quotas  only  on  sales  or 
were  they  also  quotas  on  production  or  both? 

A.     Quotas  I  referred  to  were  sales  quotas. 

Q.    And  were  there  any  import  quotas'? 

A.  You  mean  sugars  allowed  to  come  into  this 
country  ? 

Q.    Yes. 

A.  Yes.  The  Hawaiian  Islands  and  Philippines, 
they  all  had  a  quota  under  the  Sugar  Act  of  1937. 

Q.    And  so  did  Cuba,  isn't  that  correct? 

A.     That  is  correct. 

Q.  And  then  following  the  outbreak  of  war  the 
Cuba  import  restrictions  were  removed,  too,  isn't 
that  correct?  A.    I  believe  that  is  correct. 

Q.  Now,  you  referred  to  a  meeting  early  in  1942. 
What  was  the  name  of  that  meeting,  if  it  had  any 
name? 

A.    Well,  it  was  the  sugar  branch  of  the  United 


706       American  Crystal  Sugar  Company  vs. 

(Testimony  of  J.  B.  Hay  den.) 

States  Department  of  Agriculture.  They  had  asked 

us  to  attend  the  meeting. 

Q.  Now,  prior  to  that,  in  the  early  part  of  1942, 
was  there  any  time  during  1939,  '40  or  '41  in  which 
sales  that  were  made  east  of  Chicago  were  sold  at 
the  Chicago  price? 

A.  No,  not  prior  to  that  arrangement  with  the 
Government. 

Q.  So  that  prior  to  that  time  any  sales  that  were 
made  in  the  eastern  territory  or  the  midwestern 
territory  had  no  reference  to  the  Chicago  price? 

A.     That  is  right. 

Q.  Was  there  a  particular  boundary  line  between 
the  territory  to  which  your  Denver  plant,  or  your 
Rocky  Ford  plant,  I  mean,  shipped  westward  and 
the  Clarksburg  plant  could  ship  eastward,  where 
the  freight  rates  would  be  about  equal? 

A.  I  can't  recall  Rocky  Ford  sugar  being  shipped 
westward,  except  to  New  Mexico  and  Texas  points. 
That  is  as  far  west  as  we  went  with  Rocky  Ford 
sugar,  if  I  recall. 

Q.  But  Clarksburg  sugar  was  shipped  to  Colo- 
rado? A.     It  may  have  been. 

Q.     Are  you  familiar  with  that  or  not? 

A.     Well,  I  don't  remember  all  the  figures  there. 

Q.  The  court  asked  you  how  it  happened  that 
the  grower  got  less  in  1939,  1940  and  1941  than  he 
did  in  1938,  and  the  only  matter  that  you  referred 
to,  as  I  remember,  was  the  lifting  of  the  restric- 
tions. Have  you  any  other  explanation  besides 
that? 
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A.  Well,  there  was  an  increased  freight  cost 
during  that  period. 

Q.  You  don't  mean  by  that  that  the  freight  rates 
went  up,  do  you? 

A.  No.  An  increased  freight  cost  in  shipping 
sugar  to  farther  markets. 

Q.  Are  those  the  only  two  matters  you  can  point 
to? 

A.  Well,  I  don't  know  just  what  the  fluctuations 
in  [423]  the  base  price  of  sugar  were  during  that 
period.  That  might  reveal  why  the  growers  received 
less. 

Mr.  Arndt :    That  is  all. 

Redirect  Examination 
By  Mr.  Works : 

Q.  This  lifting  of  the  quotas  on  September  11, 
1939,  by  presidential  proclamation,  did  that  bear 
any  relation  to  so-called  panic  buying  at  that  time? 

A.    Yes,  sir. 

Mr.  Works:    That  is  all. 

(Witness  excused.) 

The  Court :    How  many  more  witnesses  have  you  ? 

Mr.  Works:    We  have  just  one,  your  Honor. 

The  Court:  We  will  take  a  recess  imtil  2:00 
o'clock.  Do  you  think  you  will  be  able  to  finish  your 
evidence  this  afternoon? 

Mr.  Arndt:  Yes,  your  Honor.  You  told  us  to, 
and  we  intend  to. 

The  Court:  I  know,  but  I  have  told  you  a  lot  of 
things  you  haven't  paid  any  attention  to. 
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(Thereupon,  a  recess  was  taken  until  2:00 
o'clock.)   [424] 

Los  Angeles,  California 

Friday,  February  24,  1950,  2:00  p.m. 

The  Court :  I  would  like  to  ask  Mr.  Holmes  a  few 
questions  before  you  put  on  your  next  witness. 

LESTER  J.  HOLMES, 

heretofore  sworn  on  behalf  of  the  plaintiff,  resumed 
the  stand  and  testified  further  as  follows : 

The  Court:  Mr.  Holmes,  what  is  the  season  in 
which  you  run  your  plant?  You  don't  run  it  all  the 
time? 

The  Witness:  No;  generally  from,  well,  say  the 
first  of  August  to  the  latter  part  of  December,  de- 
pending on  the  crop  to  be  processed. 

The  Court:    What  is  the  capacity  of  your  plant? 

The  Witness:    We  are  rated  at  2,000  tons. 

The  Court:    A  day? 

The  Witness:    A  day. 

The  Court:  And  during  the  period  that  you 
shipped  beets  to  Oxnard  was  that  due  to  the  fact 
that  you  had  more  beets  than  your  plant  could 
handle  ? 

The  Witness:  That  is  right.  Those  three  years 
' — I  believe  I  could  refresh  my  memory  as  to  the 
figures,  but  those  three  years  were  the  greatest  slic- 
ing, average  slicing  capacity  of  any  period  during 
the  time  we  have  operated. 

The  Court:  When  you  have  a  contract  with  a 
grower  at  prices  based  upon  beets,  it  is  controlled 
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by  two  factors,  [425]  the  sugar  content  of  the  beet 

and  the  sales  price  of  the  sugar. 

The  Witness:     That  is  right. 

The  Court:  Now,  who  determines  when  the  beets 
shall  be  harvested? 

The  Witness:    When? 

The  Court:    Who  determines  that? 

The  Witness:  That  is  a  joint  arrangement  be- 
tween my  agricultural  department,  myself  and  the 
grower  as  to  the  condition  of  the  beets — a  delivery 
of  beets  which  will  operate  the  mill  at  the  most 
efficient  capacity. 

The  Court:  Does  your  agricultural  department 
go  around  and  make  tests  of  the  beets  to  determine 
whether  they  have  reached  their  maximum  sugar 
content? 

The  Witness :  Yes ;  he  starts  taking  samples  gen- 
erally around  the  first  of  July. 

The  Court:  I  think  it  was  you  who  testified  that 
in  1943  and  1944  you  were  starting  to  give  bonuses. 

The  Witness :  In  1942  we  gave  a  bonus  for  early 
delivery. 

The  Court:  In  order  to  keep  your  plant  moving 
and  working  at  capacity  you  needed  beets? 

The  Witness:    That  is  right,  to  start  with. 

The  Court:    Yes. 

The  Witness:  To  start  with  we  had  quite  a  crop 
—we  couldn't  move  them  by  rail  or  barge— we 
couldn't  move  them  by  rail  to  Oxnard  therefore  in 
order  to  get  the  harvest  under  [426]way  early,  re- 
alizing that  the  growers  would  have  to  suffer  a  little 
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loss  by  reason  of  the  beets  not  being  ripe  we  agreed 

to  give  them  a  bonus  to  somewhat  offset  that. 

The  Court:  Do  you  know  what  the  capacity  of 
the  Oxnard  plant  is? 

The  Witness:    Around  3,000,  I  think. 

The  Court:  That  is  the  information  I  was  in- 
terested in. 

Mr.  Works:  Unless  Mr.  Arndt  has  some  ques- 
tions you  may  step  down. 

Recross  Examination 
By  Mr.  Arndt: 

Q.  Now,  you  made  reference,  Mr.  Holmes,  to  the 
fact  that  this  early  delivery  bonus,  one  of  the  rea- 
sons for  that  was  the  beets  were  not  quite  ripe.  When 
you  say  "not  quite  ripe"  you  mean  they  had  not 
reached  their  full  sugar  content,  is  that  correct? 

A.    That  is  correct. 

Q.  The  same  condition  of  unripeness  would  ap- 
ply to  early  beets  in  1938,  1939  and  1940,  would  it 
not? 

A.  To  a  certain  extent.  There  are  some  times 
when  your  beets  may  mature  early.  Sometimes  they 
don't.  That  is  a  situation  which  depends  on  weather 
and  the  time  they  were  planted  and  quite  a  few 
things  like  that. 

Q.  Now,  isn't  it  a  fact  when  you  and  your  agri- 
cultural [427]  department  on  one  side  and  the 
grower  on  the  other  side  differed  as  to  when  beets 
were  harvested,  your  decision  controlled? 

A.     Not  100  per  cent.  We  generally  tried  to  work 
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out  an  amicable  agreement.  Sure,  we  have  our  dis- 
agreements. [428] 

Q.  Where  you  couldn't  agree,  you  controlled  it, 
isn't  that  right? 

A.  Theoretically.  On  the  other  hand,  the  grower 
can  stall  and  we  can't  force  him. 

The  Court :  I  have  another  question.  Prior  to  the 
1939  contract,  was  there  considerable  competition 
among  the  sugar  refineries  for  the  different  growers  % 

The  Witness:  Yes,  and  that  didn't  change.  That 
didn't  change  during  the  period. 

The  Court :  There  was  no  advantage  in  the  grow- 
er changing  under  your  1939,  1940  and  1941  con- 
tract, was  there? 

The  Witness:  Yes.  There  were  certain  advan- 
tages which  are  not  shown  in  the  contract.  For  in- 
stance, we  had — for  direct  delivery  to  the  factory, 
we  paid  30  cents  a  ton  for  the  first  three  miles  and 
five  cents  a  ton  for  each  additional  mile  up  to  11 
miles.  In  other  words,  we  gave  a  70-cent  direct  de- 
livery cost  where  the  beets  were  delivered  direct  to 
the  factory.  However,  that  did  not  apply  to  Mande- 
ville because  we  bought  the  beets  at  Mandeville  on 
the  dump  and  transported  them  either  to  the  fac- 
tory or  to  Oxnard. 

The  Court:  Now,  for  instance,  take  Mandeville. 
As  long  as  the  price  that  they  were  going  to  receive 
for  their  beets  was  the  same,  whether  they  were  de- 
livered to  you  or  Spreckels  or  Holly,  it  didn't  make 
any  difference  to  them,  did  it?  You  know  of  no  ad- 
vantage to  them  one  way  or  the  other?  [429] 
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The  Witness :  There  was  a  slight  difference  in  the 
contract,  even  using  the  same  joint  net.  There  would 
be  a  slight  difference  in  the  contract.  You  might  say 
it  was  immaterial,  but  there  was  a  slight  difference 
in  the  contract.  In  some  cases,  low  sugar  content 
beets  brought  more,  I  think,  with  Holly  and  Sprec- 
kels  than  they  did  with  us.  In  one  or  two  cases,  with 
the  higher  sugar  content,  we  paid  a  few  cents  more 
a  ton. 

The  Court :  You  mean  to  tell  me  that  during  these 
three  years  in  dispute  here,  that  the  sugar  refineries 
were  still  competing  among  themselves  for  growers  ? 

The  Witness:  I  think  I  can  safely  say  if  we 
wanted  a  grower,  we  went  after  him. 

The  Court:  Did  you  lose  any  growers  during 
that  period? 

The  Witness:    I  don't  think  so. 

The  Court:    Did  you  gain  any? 

The  Witness:    Yes. 

The  Court:  Were  those  growers  some  that  were 
immediately  adjacent  to  your  plant? 

The  Witness :  Yes,  and  I  think  we  picked  up  some 
on  Sherman  Island,  which  is  about  halfway  between 
Clarksburg  and  American  Island,  where  we  were 
operating. 

The  Court :  Was  that  handled  by  more  favorable 
financial  arrangements?  Was  that  the  means  you 
[430]  had  of  getting  a  grower? 

The  Witness:  I  wouldn't  say  financial.  I  don't 
believe  the  financing  of  those  growers — we  did  very 
little  financing  during  that  period.  But  some  grow- 
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ers  would  say  we  had  better  seed.  We  thought  may- 
be we  had  a  little  better  seed.  We  had  what  we 
thought  was  a  little  better  agricultural  department. 
Probably  the  other  people  said  theirs  was  better,  too. 

The  Court :  You  will  always  find  among  growers 
some  that  think  they  can  get  a  better  deal  other 
places,  even  if  they  can't,  isn't  that  right? 

The  Witness:    That's  right. 

The  Court:  There  is  always  a  certain  amount  of 
change  due  to  that. 

The  Witness:  There  are  certain  growers  that 
would  have  no  dealings  with  me  at  all,  and  they 
very  plainly  told  me  so.  They  would  grow  for  an- 
other company,  even  though  our  contract  was  the 
best. 

The  Court:    That's  all  I  have. 

Q.  (By  Mr.  Arndt) :  Isn't  it  true  that  during 
the  years  1938,  1939  and  1941,  Mandeville  and  Zuck- 
eriuan  were  the  only  growers  you  had  in  San  Joaquin 
Coimty? 

Mr.  Works:    I  did  not  hear  that. 

(The  question  was  read  by  the  reporter.) 

The  Witness:  Actually  growing,  we  had  a  con- 
tract in  [431]  Quinby  Island,  which  I  believe  is  in 
San  Joaquin  County,  and  they  were  flooded  at  the 
same  time  Mandeville  was,  and  w^e  did  not  renew 
that  contract. 

Q.  (By  Mr.  Arndt) :  Mr.  Zuckerman  tells  me 
Quinby  is  in  Contra  Costa  County. 
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Mr.  Works:     We  will  accept  that  stipulation  if 
it  is  offered.  I  don't  know. 

The  Witness:    I  thought  it  was  in  San  Joaquin. 

The  Court:     I  don't  know  what  materiality  it 
has,  anyway. 

Mr.  Arndt:    That  is  all.  Thank  you. 

The  Witness:    That  is  all. 
(Witness  excused.) 

Mr.  Works:    Mr.  Hardy. 

M.  W.  HARDY 

called  as  a  witness  by  and  on  behalf  of  the  defend- 
ant, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows : 

The  Clerk:     Will  you  state  your  name? 

The  Witness :    M.  W.  Hardy. 

Direct  Examination 
By  Mr.  Works: 

Q.    Where  do  you  live,  Mr.  Hardy,  please  ? 

A.     Orinda,  California. 

Q.     What  is  your  business  or  occupation? 

A.    Western  sales  manager  for  American  Crystal 
Sugar.  [432] 

The  Court:    A  big  man  like  you  should  be  able 
to  speak  up  so  we  can  hear  you. 

Q.     (By  Mr.  Works) :    How  long  have  you  been 
with  them,  Mr.  Hardy,  in  that  capacity? 

A.     Since  1937,  I  believe,  or  1938. 

Q.    How  long  have  you  been  associated  with  the 
sugar  business  overall?  A.     Since  1920. 
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Q.  What  are  your  duties  as  West  Coast  sales 
manager  % 

A.  Supervision  of  sales  in  the  five  western  states, 
in  addition  to  western  Montana,  through  brokers 
and  our  own  organization. 

Q.  The  five  western  states  are  the  normal  sales 
area  over  which  you  have  jurisdiction? 

A.    Yes. 

Q.  According  to  Defendants'  Exhibit  C,  you  had 
a  rather  heavy  production  of  sugar  beets  in  Cali- 
fornia in  the  year  1939-1940  and  to  a  somewhat 
less  extent  in  1941.  Does  that  mean  that  during  that 
period  you  had  a  surplus  inventory,  as  far  as  Clarks- 
burg is  concerned?  I  was  giving  you  Clarksburg 
figures.  A.     Yes. 

Q.  During  that  period,  1939,  1940  and  1941,  were 
you  in  the  habit  of  making  reports  and  sales  esti- 
mates to  your  home  office  in  Denver?  [433] 

A.    Yes. 

Q.  And  did  you  report  the  fact  of  that  surplus 
inventory  to  them  in  Denver?  A.    Yes. 

Q.  Just  how  were  these  reports  and  estimates 
submitted  to  them? 

A.  They  were  prepared  in  detail  by  customers 
as  to  the  amount  of  sugar  you  could  sell  to  each  cus- 
tomer for  the  month  following,  and  for  the  11  months 
following  that. 

Q.  In  making  out  the  estimates,  was  it  or  was 
it  not  your  practice  to  allow  yourself  a  reasonable 
cushion  over  and  above  sales  requirements? 
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A.  Well,  you  always  really  are  optimistic  on 
what  you  are  going  to  sell,  sometimes  a  little  overly 
so. 

The  Court:  You  have  to  be  optimistic  to  be  a 
salesman,  don't  you? 

The  Witness :    I  think  so. 

Q.  (By  Mr.  Works) :  Was  there  any  time  dur- 
ing these  three  years,  1939,  1940  and  1941,  when  you 
were  not  permitted  by  Denver  to  sell  all  the  Clarks- 
burg sugar  in  your  sales  area  that  you  could  sell? 

A.     Not  during  that  period. 

Q.  During  that  period,  were  you  ever  instructed 
to  cut  down  sales  in  your  territory? 

A.  No.  It  was  just  the  reverse.  We  had  a  sur- 
plus. [434]  They  were  prodding  me  all  the  time  to 
sell  more. 

Q.  Was  there  any  time  during  that  period  when 
you  did  not  have  sufficient  sugar  on  hand  to  satisfy 
marketing  needs,  and  I  am  referring  to  Clarksburg 
sugar  ?  A.     No. 

Q.  Do  you  also  have  in  charge  the  sales  of  mo- 
lasses in  your  district? 

A.  For  the  Clarksburg  factory,  to  customers 
alone.  The  balance  of  the  molasses  that  I  don't  sell 
is  sold  elsewhere. 

Q.  I  just  want  to  ask  how  much  time  per  year 
do  you  spend  on  the  sale  of  molasses? 

A.  That  is  on  a  yearly  contract.  It  only  takes  a 
few  minutes,  you  might  say,  to  consummate  the  con- 
tract, and  get  it  signed.  [435] 

Q.    Now,   according  to   Defendant's   Exhibit   C 
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your  sales  in  Northern  California  jumped  from  267,- 
000-odd  bags  in  the  crop  year  1939,  to  314,000  in  the 
crop  year  1940.  Then,  too,  516,000-odd  bags  m  the 
crop  year  1941. 

Can  you  tell  his  Honor  the  reasons  for  those 
jumps  in  deliveries  in  Northern  California? 

A.  Well,  in  1939,  at  the  beginning  of  the  second 
world  war,  there  was  a  big  hysteria  developed  about 
that  time  mainly,  I  believe,  due  to  experience  in 
the  shortage  of  sugar  in  the  first  world  war  and 
there  was  quite  a  little  hoarding. 

Then  there  was  in  1940, 1  believe  that  was  the  year 
that — wasn't  that  the  year  the  restrictions  were 
lifted?  They  were  lifted  in  1939. 

Q.     The  fall  of  1939? 

A.  And  there  was  increased  sales  to  canners. 
There  was  a  large  demand  for  export  canned  goods 
— largely  canned  goods  that  take  considerable  suuar. 
It  was  packed  in  a  heavy  syrup  and  where  prior  to 
the  second  world  war  there  was  very  little  export 
other  than  what  they  term  *' water  pack",  so  a  greater 
amount  of  sugar  was  used  by  the  canners  at  that 
time.  And  also  there  may  have  been  in  that  time 
some  interruptions  due  to  strikes  and  what-not.  I 
don't  recall  that.  It  may  temporarily  have  increased 
our  sales. 

Q.  Now,  you  mentioned  this  canning  situation. 
Did  that  become  accelerated  after  the  outbreak  of 
the  world  war  in  [436]  Europe  in  September,  1939  ? 

A.     Oh,  yes. 
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Q.  And  then  was  it  accentuated  still  further  after 
Pearl  Harbor? 

A.  Well,  after  Pearl  Harbor — of  course  there 
was  a  shortage  temporarily  of  off-shore  sugars  which 
naturally  drew  more  on  the  supplies  we  had. 

We  had  abnormal  sales,  you  might  say,  for  a  period 
of  time  due  to  Pearl  Harbor  and  the  loss  of  the  Phil- 
ippines. 

Q.  By  ' '  off-shore ' '  you  mean  Hawaiian  and  Phil- 
ippine sugar  mainly?  A.     Cane,  yes. 

Q.  That  improved  the  market  for  beet  sugar  in 
California  ?  A.    Yes. 

Q.  Do  you  attribute  the  jump  to  516,000  odd  bags 
in  the  crop  year  1941  to  that  ? 

A.     I  would  say  that  was  the  major  reason. 

Q.  Bearing  in  mind  that  the  crop  year  1941  ex- 
tended to  July  31st,  1942?  A.     Yes. 

The  Court :  May  I  ask,  do  you  work  on  a  straight 
salary  or  salary  and  commission? 

The  Witness:    Straight  salary. 

The  Court:    Doesn't  make  any  difference  to  you? 

The  Witness:    No,  it  has  no  bearing  on  it  at  all. 

Q.  (By  Mr.  Works)  :  To  your  knowledge  during 
these  years  or  affecting  these  years  was  there  any 
kind  of  an  agreement  between  sugar  companies  limit- 
ing or  tending  to  limit  sales  in  California  or  else- 
where in  your  sales  territory? 

Mr.  Arndt:  Just  a  minute,  if  the  court  please.  I 
object  to  that  as  no  proper  foundation  laid  as  to 
what  he  knows  about  any  agreement  between  the 
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sugar  companies  or  if  he  was  present  when  an  agree- 
ment was  made  or  knows  about  an  agreement. 

The  Court:  I  think  he  can  answer  as  to  whether 
he  knows  anything  about  it. 

Mr.  Works:    That  is  all  I  am  asking. 

Mr.  Arndt :  He  asked  if  there  was  such  an  agree- 
ment. 

The  Court :  He  asked  if  he  had  knowledge  of  such 
an  agreement. 

Mr.  Arndt:  Pardon  me.  If  that  is  what  he  said 
that  is  all  right. 

The  Witness:    No,  I  do  not. 

Q.  (By  Mr.  Works) :  Did  you  in  the  course  of 
your  activities  see  or  hear  anything  to  indicate  the 
existence  of  any  such  agreement  or  understanding? 

A.    No. 

Q.  Is  it  or  is  it  not  the  fact  that  at  all  times  dur- 
ing those  three  years  you  endeavored  to  sell  all  the 
sugar  you  [438]  could  in  your  sales  territory  includ- 
ing California'?  A.     That  is  right. 

Q.  From  your  experience  is  it  or  is  it  not  the  fact 
that  this  situation  where  the  beet  growers  were  paid 
on  a  joint  net  during  1939,  1940  and  1941  had  no 
effect  whatever  on  either  price  or  supply  or  com- 
petitive conditions  with  reference  to  sugar? 

A.  As  a  matter  of  fact  I  didn't  know  it  was  in 
effect. 

Q.     The  joint  net?  A.     No. 

Q.  Now,  did  the  utilization  of  this  joint  net  dur- 
ing those  years,  so  far  as  you  were  able  to  observe, 
bring  about  any  change  whatever  in  your  territory 
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either  in  marking  method  or  efficiency  in  the  sale 

of  sugar?  A.     No. 

Mr.  Works:    You  may  cross  examine. 

Cross  Examination 
By  Mr.  Arndt: 

Q.  Now,  isn't  it  a  fact,  Mr.  Hardy,  that  during 
the  crop  year  1939  sales  in  Northern  California  fell 
off  while  production  went  up? 

A.     I  don't  have  those  figures  before  me. 

Q.  You  have  no  recollection  of  what  occurred 
during  that  year? 

A.     Of  what  the  sales  were?  [439] 

Q.  As  to  whether  the  sales  went  up  or  down  dur- 
ing the  crop  year  of  1939. 

A.     Compared  to  what  year? 

Q.     The  prior  crop  year. 

A.     To  1938?  Well,  I  don't  recaU  that. 

Mr.  Works:  You  say  production  went  up  while 
sales  went  down  in  1939? 

The  Witness:    I  don't  have  the  figures  in  mind. 

The  Court:  That  is  a  matter  of  mathematics  to 
be  gotten  from  the  record,  isn't  it,  counsel? 

Q.  (By  Mr.  Arndt) :  I  will  call  your  attention 
to  Exhibit  C,  which  shows  from  the  crop  year  1938 
to  the  crop  year  1939  the  production  at  Clarksburg. 
It  rose  from  580,431  hundred  pound  units  to  848,706 
while  deliveries  dropped  from  278,730  to  267,508. 
Have  you  any  explanation  of  that? 

A.  We  probably  lost  a  customer  that  bought 
20,000  bags  a  year.  It  might  have  been  more  than 
one  customer. 
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Q.  Now  isn't  it  a  fact,  Mr.  Hardy,  that  when 
sales  of  California  sugar  were  made  outside  of  the 
western  territory  the  first  thing  you  knew  about  it 
was  when  you  and  your  office  received  a  report  that 
the  sale  had  been  made*? 

x\.  That  is  right.  The  first  time  I  would  know 
the  actual  shipment  being  made  was  when  I  received 
a  copy  of  the  report  of  the  shipment,  but  that  ship- 
ment would  be  against  the  surplus  that  I  had  shown 
ill  a  ]jrevious  estimate.  [440] 

Mr.  Arndt :  I  move  to  strike  out  as  not  responsive 
everything  beginning  with  the  word  ''but". 

The  Court :  I  will  deny  the  motion.  I  want  all  the 
information  I  can  get. 

As  I  understand  it  you  were  never  ordered  to  ship 
out  of  your  territory  sugar  that  you  had  allotted  to 
your  territory? 

The  Witness :    That  is  right. 

Q.  (By  Mr.  Arndt):  Isn't  it  a  fact  that  allot- 
ments were  at  times  made  and  the  allotments  were 
changed  ? 

A.     Not  during  the  period  in  question. 

Q.  You  mean  it  didn't  occur  at  all  during  the 
cr(^|>  year  1939  or  1940  or  1941?  A.     No. 

Q.  And  insofar  as  the  price  at  which  you  sold, 
was  that  the  San  Francisco  base  price  plus  freight 
as  the  minimum  price  which  you  could  sell  unless 
you  had  specific  instructions  to  the  contrary  from 
Denver  ? 

A.  The  price  at  which  it  was  sold  would  be  the 
delivered  competitive  prix?e  at  any  destination.  It 
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may  equal  the  price,  the  base  price  at  San  Francisco 

plus  the  freight  and  it  may  be  less. 

Q.  But  your  general  authority  was  that  you 
could  sell  at  the  San  Francisco  price  plus  freight 
or  more  without  any  specific  instructions  to  the  con- 
trary but  if  you  wanted  to  sell  for  less  you  had  to 
get  instructions  from  Denver  1  [441] 

A.     That  is  right. 

Q.  And  then  you  reported  directly  to  the  presi- 
dent, isn't  that  correct "? 

A.     That  is  right. 

Q.  Now,  referring  to  the  sale  of  molasses  from 
the  Oxnard  plant.  Did  you  have  anything  to  do  with 
that?  A.    No. 

Q.  In  connection  with  the  sale  of  beet  pulp,  the 
moistened  beet  pulp,  did  you  have  anything  to  do 
with  that?  A.     No. 

Q.    Who  handled  that? 

A.     I  really  couldn't  say  who  handled  that. 

The  Court:    Don't  you  know? 

The  Witness :  Well,  it  was  someone  in  the  operat- 
ing or  agricultural  department.  I  don't  know  who 
or  which  department  would  handle  it. 

Mr.  Works:  That  is  mostly  for  cattle  feed,  your 
Honor. 

The  Court:  Well,  human  beings  have  to  be  fed 
the  same  as  cattle. 

Mr.  Works:     I  will  be  glad  to  find  out  for  you. 

Mr.  Arndt:    That  is  all. 

The  Court:  May  I  ask  counsel,  is  there  among 
the  exhibits  through  these  various  years  the  price  of 
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sugar — for  instance  from  1938  to  1943  or  '44,  the 
price  that  was  received  for  sugar?  [442] 

I  have  in  mind  this  thought  as  to  what  you  are 
trying  to  develop.  Prices  may  have  varied.  In  other 
words,  in  1938  the  price  of  sugar  was  high.  That 
being  so  would  the  grower  of  the  beets  get  more 
money.  I  was  w^ondering  if  there  had  been  any  chart 
made  showing  the  relation  between  the  amoimts 
that  the  growers  had  received  for  their  beets  and 
the  price  of  sugar  as  it  varied  from  year  to  year? 

Mr.  Works :  No,  and  one  reason  was  that  we  un- 
derstood that  Mr.  Arndt's  attack  was  leveled  at  our 
freight  deductions  in  the  table. 

Another  reason,  your  Honor, — well,  we  will  do 
the  best  we  can.  You  have  these  base  prices  at  sev- 
eral points  around  the  country 

Tlie  Court:  For  instance,  the  Clarksburg  plant 
during  these  years  must  have  received  a  certain 
average  price  for  their  sugar. 

Mr.  Works:    I  can  figure  that,  your  Honor. 

The  Court:  Now,  how  did  that  compare  with  the 
amount  that  the  grower  received? 

Mr.  Works :  We  have  our  broken  down  gross  re- 
ceipts, your  Honor.  It  seems  to  me  that  covers  it. 

The  Court:  I  don't  know  whether  that  is  in  the 
record  or  not. 

Mr.  Arndt:  I  have  the  figures  and  I  intend  to 
present  them  in  my  final  brief,  the  percentages. 

The  Court:     Then  they  are  in  the  record.  [443] 

Mr.  Arndt:  The  figures  are  in  the  record  from 
which  I  will  present  these  various  percentages  and 
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I  will  show  what  the  situation  was  as  far  as  they 
were  concerned. 

Mr.  Works :  Exhibit  G  and  H  for  instance  cover 
'37,  '38  and  '42  and  they  show  the  gross  receipts 
from  sales  less  cash  discounts  and  allowances.  It  is 
broken  down  in  hundredweights.  That  is  the  top  fig- 
ure in  each  of  these  exhibits.  I  think  that  is  what 
your  Honor  has  in  mind. 

The  Court:    That  is  what  I  have  in  mind. 

Mr.  Works :    Then  it  is  in  the  record. 

Mr.  Arndt:  I  intend  to  present  to  your  Honor 
this  broken  down  into  percentages  for  those  par- 
ticular years  and  they  will  tell  a  very  interesting 
story. 

Mr.  Works:  Do  you  have  any  questions  of  this 
witness  ? 

Mr.  Arndt:    No,  I  am  all  through. 

The  Court:    You  may  step  aside. 

Mr.  Works:  Now,  inasmuch  as  Mr.  Arndt  has 
requested  information  as  to  all  of  our  mills,  we  will 
renew  our  offer  of  the  exhibit  which  we  were  dis- 
cussing yesterday  and  which  shows  the  effect  of  these 
federal  quotas  upon  our  total  production. 

The  Court:    Any  objection? 

Mr.  Arndt:  The  only  objection  I  make  is  the  ob- 
jection I  made  before,  and  that  is  I  asked  for  this 
information  and  it  was  denied  me  in  the  interroga- 
tories and  now  they  are  putting  [444]  it  in. 

The  Court:  You  asked  a  question  this  morning 
and  I  am  still  uncertain  as  to  whether  it  is  material. 
You  asked  for  certain  information  this  morning  and 
I  thought  it  was  going  to  help  you  develop  one  of 
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the  theories  of  your  case,  but  if  you  are  going  into 
other  plants  I  think  they  are  entitled  to  show  what 
effect  it  had.  On  the  other  hand  if  you  abandon  your 
other  question  and  request  for  information  I  will 
deny  admission  of  this. 

Mr.  Arndt:    I  will  withdraw  the  objection. 

The  Court:    It  will  be  admitted  next  in  order. 

The  Clerk:    Defendant's  Exhibit  J. 

(The  document  referred  to  was  marked  De- 
fendant's Exhibit  J  and  received  in  evidence.) 

Mr.  Works:  Mr.  Arndt  heretofore  favored  us 
with  various  estimates  of  his  idea  of  the  measure 
of  damages.  May  I  submit  this  table  of  the  differen- 
tial between  the  single  and  the  joint  nets  for  the 
three  years  in  question,  your  Honor  *? 

The  Court:    As  an  exhibit,  you  mean? 

Mr.  Works:    Well,  I  suppose  so. 

Mr.  Arndt:  I  didn't  submit  mine  as  an  exhibit. 
I  submitted  mine  as  part  of  a  brief. 

Mr.  Works:  All  right.  May  we  get  it  to  your 
Honor  in  some  appropriate  form? 

The  Court:  It  is  argiunent,  really,  isn't  it?  It  is 
not  evidence.  It  is  argument. 

Mr.  Works :  It  is  a  computation,  yes,  which  would 
follow  argument. 

The  Court:  Are  the  figures  in  on  which  you  can 
base  that? 

Mr.  Arndt:    Yes,  they  are. 

Mr.  Works:    Yes. 

The  Court :    You  might  as  well  put  it  in  the  same 
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way  as  he  is  putting  his  guesses  in.  You  might  as 
well  do  some  guessing,  too. 

Mr.  Works:  Shall  we  simply  lodge  it  with  the 
clerk  and  have  it  marked,  or  how  shall  we  do  it, 
your  Honor? 

The  Court:    Submit  it  with  your  brief. 

Mr.  Works:    All  right.  [446] 

Mr.  Arndt :  Counsel,  for  the  purpose  of  identifica- 
tion in  the  case,  I  want  to  refer  to  it,  so  I  will  simply 
refer  to  it  as  your  calculation  as  to  damages. 

The  Court :  Counsel,  why  don't  you  do  this  1  Why 
don't  you  stipulate  it  may  be  marked  for  identifica- 
tion and  you  can  refer  to  it? 

Mr.  Arndt:    All  right. 

Mr.  Works :  As  an  exhibit  for  identification  only. 
May  I  have  this  marked,  then? 

The  Clerk:     Exhibit  K  for  identification. 

(The  document  referred  to  was  marked  as  De- 
fendant's Exhibit  K  for  identification.) 

Mr.  Works:     The  defendant  rests. 

I  understand  Mr.  Arndt  has  been  talking  about 
further  stipulations,  which  is  entirely  satisfactory 
with  us,  but  perhaps  we  should  technically  leave  the 
case  open  for  that  purpose. 

The  Court :    I  will  give  you  both  a  wide  open  gate. 

Mr.  Works :  I  did  not  know  whether  your  Honor 
wanted  to  think  about  some  time  limit  or  should  we 
leave  it  open? 

The  Court:  I  don't  think  it  should  be  left  open 
indefinitely. 

Mr.  Works :    I  think  there  should  be  a  time  limit. 
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Mr.  Arndt :  May  I  make  a  suggestion  in  that  re- 
gard ? 

Mr.  Works:    Surely.  [447] 

Mr.  Arndt:  That  we  have  it  continued  to  some 
law  and  motion  day,  and  by  that  time  we  will  have 
our  stipulations  in,  and  the  court  can  order  it  sub- 
mitted and  allow  a  certain  time  to  file  our  briefs. 

The  Court :  How  long  do  you  want  to  submit  that 
additional  information  % 

Mr.  Arndt:  It  is  simply  a  question  of  how  long 
it  will  take  to  check  up  certain  things.  Insofar  as 
mine  is  concerned,  I  have  the  data  to  present  to  Mr. 
Works.  He  may  have  to  check  it  up.  That  shouldn't 
take  more  than  a  week,  I  think.  We  ought  to  have  it 
in  a  week  from  today. 

Mr.  Works:  Well,  our  most  arduous  task  is  to 
have  our  man  go  back  to  Denver  and  make  the  cal- 
culations for  all  the  other  mills.  I  don't  know  how 
long  it  would  take. 

The  Court :  Suppose  we  make  it  three  weeks  from 
Monday. 

Mr.  Arndt:    Yes. 

Mr.  Works:    All  right. 

The  Court:  I  will  set  it  for  law  and  motion  at 
10:00  o'clock,  and  you  can  submit  any  additional 
stipulations  or  facts. 

Mr.  Arndt:  If  the  court  please,  I  have  one  mat- 
ter yet  to  present  today,  and  that  is  my  statement  as 
to  attorney  fees.  That  is  the  only  other  thing  I  have 
before  the  case  is  closed  today. 

The  Court:  I  expected  to  hear  something  about 
that.  [448] 
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Mr.  Arndt:  We  have  filed  out  time  records.  That 
is  complete,  with  the  exception  of  the  matters  that 
occurred  before  the  District  Court  iii  Colorado,  as 
of  which  we  have  submitted  a  transcript  as  to  the 
work  that  was  done  in  Colorado.  We  selected  Colo- 
rado counsel,  who  appeared  there,  and  we  paid  them 
$300  for  their  services  in  that  connection. 

Mr.  Works:    We  will  accept  that  stipulation. 

Mr.  Arndt:     That  money  was  actually  paid. 

Mr.  Works:    I  say  we  will  accept  the  statement. 

Mr.  Arndt:  The  rest  of  the  services  were  per- 
formed primarily  by  myself,  with  the  exception  of 
whatever  is  shown  in  the  statement  where  some  other 
persons  appeared.  Wherever  appears  the  initials 
S.  A.  or  S.  M.  A.,  those  services  were  rendered  by 
myself.  The  time  kept  is  complete,  except  for  the 
trial  itself,  and  the  day  before  the  trial,  and  Wed- 
nesday, which  was  over  3,000  hours. 

I  was  admitted  to  the  Bar  of  the  State  of  Cali- 
fornia in  1920  and  have  been  a  member  of  the  Bar 
ever  since.  I  was  admitted  to  the  District  Court  in 
the  Northern  District  of  California  in  1920,  and  in 
the  Southern  District  in  1931.. 

In  my  opinion,  my  services  are  reasonably  worth 
$30  an  hour,  and  that  is  the  current  rate  that  I 
charge. 

Mr.  Works:    The  total  time  is  how  many  hours'? 

Mr.  Arndt:    A  little  over  3,000  hours. 

Mr.  Works:  I  thought  I  saw  something  about  a 
request  [449]  for  a  $30,000  allowance  in  some  paper. 

Mr.  Arndt:  We  were  asked  to  state  what  our 
maximum  allowance  would  be,  and  we  said  $30,000. 
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This  comes  to  approximately  $24,000  or  $25,000. 

Mr.  Works:  We  make  no  issue  at  all  as  to  the 
amount  of  work  Mr.  Arndt  has  done  on  this  case.  It 
is  considerable.  One  of  the  things  for  your  Honor 
to  determine,  I  assume,  is  how  much  of  it  was 
necessary. 

We  also  feel  that  the  amount  of  recovery  should 
be  affected  considerably,  that  is,  the  amount  of  at- 
torney fees,  should  be  affected  considerably  by  the 
amount  of  the  ultimate  judgment,  which  may  or 
may  not  be  recovered  by  the  plaintiff. 

The  Court:  I  know  an  attorney  is  always  in  an 
embarrassing  position  when  he  is  asked  to  pass  upon 
an  attorney  fee.  We  all  know  this  has  been  a  long, 
arduous  case,  in  the  way  of  preparation. 

Mr.  Works:    No  question  about  it. 

The  Court:  If  you  gentlemen  don't  already  know 
it,  I  am  still  a  country  lawyer,  and  I  don't  look  at 
large  attorney  fees  with  very  much  favor,  because 
w^here  I  came  from  and  practiced  law,  we  didn't  get 
them.  I  am  not  very  strong  in  allowing  large  attorney 
fees.  I  think  the  factors  that  you  have  mentioned 
sh(»u]d  be  taken  into  consideration. 

Now,  I  would  like  to  ask  you,  Mr.  Works,  outside 
of  the  element  of  damages,  what  material  allega- 
tions in  the  complaint  [450]  do  you  contend  that 
tlie  plaintiff  has  not  proved?  Is  that  too  broad  a 
(lU(-stion  ? 

Mr.  Works:    No,  I  don't  think  so. 

The  Court:  The  reason  I  am  asking  that  ques- 
tion is  this.  You  have  contended  that  they  have  to 
prove  all  the  material  allegations  in  the  complaint. 
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I  have  this  thought  in  mind.  The  Supreme  Court 
held  that  the  material  allegations  of  the  complaint 
stated  a  cause  of  action.  That  is  the  law  of  the  case. 

Mr.  Works:     Yes,  no  question  about  that. 

The  Court:  I  am  wondering  what  you  contend 
now  are  the  factors  they  have  not  proven. 

Mr.  Works:  You  and  I,  your  Honor,  have  had 
a  slight  difference  on  the  question  of  the  effect  upon 
interstate  commerce.  You  want  me  to  state  our  posi- 
tion. I  will  do  it  very  frankly.  The  only  evidence  in 
this  record  I  can  see  which  affects  the  sugar  in  the 
interstate  commerce  situation,  that  is  the  question 
of  the  consumer  of  sugar  in  interstate  commerce, 
and  he  is  the  fellow  the  Sherman  Act  is  designed 
to  protect,  the  only  evidence  in  this  record  was  given 
today  on  that  issue.  That  was  that  this  understanding 
or  agreement  with  reference  to  the  beets  had  no 
effect  upon  price,  supply,  or  competitive  conditions 
with  reference  to  sugar  in  interstate  commerce.  I 
am  not  asking  your  Honor  to  agree  with  me  at  this 
point,  but  I  am  stating  that,  and  we  would  like  to 
[451]  discuss  that  matter  in  the  brief. 

The  Court:  The  thought  that  I  have  in  mind  is 
this.  Of  course,  I  agreed  with  you  originally  that 
beets  did  not  affect  interstate  commerce.  The  Su- 
preme Court  held  otherwise. 

Mr.  Works:  It  was  alleged  that  there  was  a  re- 
straint upon  sugar,  the  only  interstate  product,  and 
Justice  Rutledge  took  that  as  true  on  page  246  of 
the  opinion.  I  have  that  right  here,  your  Honor,  if 
you  care  to  look  at  it. 

The  Court:    No.  This  is  a  kind  of  a  free-for-all 
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discussion,  because  I  know  it  will  be  a  long  time  be- 
fore the  briefs  are  all  in.  I  think  about  these  things 
in  the  meantime.  So  I  am  trjdng  to  orient  this  case 
in  my  own  mind. 

Then,  outside  of  the  element  of  damages,  it  is  your 
contention  that  the  growing  and  selling  of  beets  has 
no  effect  upon  interstate  commerce? 

Mr.  Works:  I  would  make  it  a  little  broader 
than  that,  I  think,  your  Honor,  that  this  joint  net 
setup  had  no  effect  upon  the  price,  supply  or  com- 
petitive conditions  with  reference  to  sugar,  which 
is  the  interstate  product.  The  Supreme  Court  opin- 
ion certainly  holds  that.  Therefore,  while  they  may 
have  proven  a  Cartwright  Act  conspiracy,  where  you 
don't  need  interstate 

The  Court:  At  the  time  this  suit  was  filed,  the 
Cartwright  Act  was  considered  unconstitutional. 

Mr.  Arndt:    That  is  right. 

Mr.  Works:  I  think  Justice  Treanor  is  the  only 
one  who  thinks  it  is  constitutional  now. 

The  Court:  I  don't  know  exactly  how  to  say  it. 
I  felt  that  that  decision  brought  this  down  to  more 
or  less  a  question  of  the  amount  of  damages.  I  re- 
alize there  has  been  considerable  testimony  here 
from  officers  of  the  company,  but  I  haven't  found 
any  explanation,  at  least  a  satisfactory  explanation, 
for  their  change  of  method. 

I  read  the  president's  explanation  in  the  deposi- 
tion during  the  noon  hour.  If  I  recall  correctly,  his 
explanation  was  it  was  to  keep  the  growers  from 
switching  around  from  place  to  place;  in  other 
words,  keep  a  stabilized  group  of  growers  which  they 
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could  depend  upon  as  a  source  of  beets.  Now,  that 
was  stifling  competition.  That  kind  of  an  agreement, 
you  can't  get  away  from  it,  is  stifling  competition. 

As  a  practical  matter,  the  grower  might  have  a 
choice  of  where  he  wanted  to  sell.  Mr.  Holmes  testi- 
fied that  he  might  like  some  foreman  or  some  super- 
intendent of  a  plant  better  than  another,  but  as  far 
as  the  price  is  concerned,  there  was  no  advantage  in 
switching  around. 

Mr.  Works:  I  don't  think  I  am  at  great  variance 
with  what  your  Honor  says. 

The  Court:  Then  if  they  stifled  competition,  it 
was  an  advantage,  the  change,  because  they  brought 
it  about,  the  refiners,  [453]  they  adopted  the  change 
of  method  here.  Probably  they  found  it  working 
successfully  in  other  places  and  thought  they  would 
try  it  here.  But  it  was  an  advantage  to  them  to 
change  that  contract,  and  if  it  was  an  advantage  to 
them,  to  the  refiners,  then  it  would  have  to  be  at  the 
expense  of  the  growers. 

Mr.  Works:  We  are  willing  to  concede,  I  think, 
and  we  always  have,  your  Honor,  that  certainly  the 
growers  were  deprived  of  the  advantage  of  the  single 
net  of  the  most  efiicient  company  in  each  year.  That 
means  the  difference  between,  let  us  say,  the  Crystal 
single  net  in  1939,  1940  and  1941,  and  the  joint  net. 
In  one  year  we  were  below  the  joint  net.  In  the  other 
two  years,  we  were  a  little  bit  above  it,  not  very 
much.  Certainly,  they  were  deprived  of  that.  As  I 
said  on  the  first  day  of  this  trial,  that  is  one  thing 
that  does  stick  out  all  over  this  case,  as  a  result  of 
this  joint  net  arrangement.  They  were  deprived  of 
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the  advantages  of  the  most  efficient  operator,  which 
is  measured  in  terms  of  the  difference  between  the 
single  and  multiple  net,  miless  they  prove  addi- 
tional damages,  and  it  is  our  view  that  they  have 
not.  I  think  it  comes  down  to  that  on  the  question 
of  damages. 

The  Court:  Of  course,  outside  of  that  angle,  I 
am  going  to  have  to  read  the  briefs  and  the  various 
exhibits,  but  in  briefing  this  case,  I  don't  want  you 
gentlemen  to  do  like  they  [454]  did  in  the  last  case 
I  had.  The  briefs  were  as  long  as  the  transcript  in 
the  last  case  I  had  here. 

In  briefing  this,  I  would  like  you  to  take  enough 
time  to  do  a  good  job  in  briefing,  and  not  just  see 
how  much  you  can  throw  at  me. 

Mr.  Works:  Like  the  man  who  took  the  time  to 
write  a  short  letter? 

The  Court:  Yes.  Like  saying  the  best  extempor- 
aneous speech  is  made  after  many  hours  of  study, 
and  the  best  briefs  are  some  times  that  way.  I  don't 
want  to  have  briefs  that  are  twice  as  long  as  the 
transcript.  In  other  words,  I  want  you  to  boil  your 
briefs  down. 

Mr.  Works:  I  will  certainly  cooperate  in  that. 
We  intend,  your  Honor,  simply  to  state  our  views 
on  this  effect  on  interstate  commerce,  cite  the  cases, 
and  let  your  Honor  decide  the  question  as  you  see 
fit.  We  will  want  to  analyze  the  evidence  consider- 
ably from  the  standpoint  of  damages.  When  I  say 
considerably,  I  don't  mean  at  horrible  length,  either. 

There  is  still  another  issue.  That  is  the  issue  of 
pari  delicto,  and  we  are  going  to  submit  that  to  your 
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Honor  on  the  authorities  heretofore  presented  to 
you.  Your  Honor  knows  more  about  this  co-con- 
spirator case  than  any  of  us. 

The  Court:  I  think  the  Supreme  Court  disre- 
garded that  and  by  their  silence  eliminated  it.  I 
don't  think  you'd  better  waste  any  time  on  that.  I 
tell  you  frankly,  I  thought  I  [455]  had  something 
there  at  the  time.  Apparently,  the  court  did  not  think 
anything  of  it,  and  the  facts  here  indicate  that 
relationship  was  such  that  they  didn't  have  much 
choice.  I  don't  think  that  could  be  relied  upon  here, 
if  it  can  be  relied  upon  at  all  in  this  type  of  case. 
I  don't  Iviiow.  The}^  seem  to  think  that  the  com- 
panies that  entered  into  these  arrangements  are  free 
agents  and  the  people  that  they  deal  with,  that  en- 
tered into  these  unlawful  contracts,  are  free  from 
any  taint  of  responsibility. 

Mr.  Works :  I  wonder  if  we  could  do  this,  simply 
preserve  the  point  and  set  it  out  in  the  authorities 
and  not  discuss  it  at  all. 

The  Court:  As  far  as  I  am  concerned,  there  is 
no  use  in  your  wasting  any  paper  on  that,  in  argu- 
ing that  point.  But  I  am  interested  in  the  point  as 
to  the  effect  on  interstate  commerce,  if  any,  and  also 
the  elements  of  damages. 

It  seems  to  me  that  I  am  a  whole  lot  in  the  posi- 
tion of  a  jury  after  listening  to  the  case,  and  that  is, 
I  find  that  if  they  are  entitled  to  any  damages,  what 
are  the  figures? 

Mr.  Works:  I  think  the  cases  give  a  pretty  good 
indication  of  what  the  measures  are.  It  seems  to  me 
that  in  this  tj^oe  of  case,  damages  have  to  be  proven 
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as  a  fact.  The  only  thing  is  you  are  entitled  to  take 
a  reasonable  standard. 

The  Court:  The  difficulty  of  proving  the  dam- 
ages is  on  the  plaintiff.  [456] 

Mr.  Works:    That  is  right. 

The  Court:  I  also  realize  that  in  these  various 
cases  of  this  type  that  are  submitted  to  juries,  that 
the  Supreme  Court  has  upheld  their  verdicts,  and 
sometimes  it  is  very  hard  and  difficult  to  understand 
how  they  arrived  at  the  figure. 

Mr.  Works :  Well,  we  would  like  to  analyze  those 
leading  cases.  We  are  all  familiar  with  them.  They 
have  all  been  cited. 

The  Court:  In  other  words,  I  used  this  expres- 
sion before,  that  this  is  not  the  only  reversal  I  have 
had,  but  you  are  asking  me  to  look  in  a  crystal  ball 
and  find  what  would  have  happened  if  these  con- 
tracts hadn't  been  entered  into.   [457] 

The  Court:    Then  multiply  it  by  three. 

Mr.  Works:  Well,  they  had  that  same  situation 
in  the  lawsuit  involving  Macey's  which  we  cited 
to  your  Honor.  There  they  were  shut  out  of  the 
market  and  they  went  ahead  and  figured  the  damages 
on  the  basis  of  what  would  have  happened  if  they 
had  gone  on. 

The  Court:  Let  us  have  an  understanding  that 
after  this  case  is  submitted  as  to  the  length  of  tune 
you  want  for  briefs. 

I  want  to  say  frankly  I  have  plenty  of  briefs  on 
my  desk  right  now  without  rushing  anybody,  but 
when  I  take  a  case  under  submission  I  don't  hold  the 
briefs  until  they  are  all  in.  I  start  in  with  the  first 
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brief  that  is  filed  and  then  follow  it  through  and  I 
try  to  be  ready  for  the  next  brief. 

I  am  perfectly  willing  to  give  you  gentlemen  any 
reasonable  time  that  you  can  agree  upon  but  I  will 
tell  you  if  you  send  in  any  voluminous  briefs  I  will 
probably  send  them  back  to  you. 

Mr.  Arndt:  The  Circuit  Court  of  Appeals  has  a 
limit  on  the  size  of  briefs. 

The  Court:  We  are  dealing  with  a  different 
problem  than  the  appellate  court.  We  are  making 
a  record  for  the  appellate  court.  We  are  doing  the 
ground  work  and  we  have  the  factual  angle  whereas 
as  a  rule  the  reviewing  court  does  [458]  not  have  to 
concern  themselves  a  great  deal  about  that. 

Mr.  Arndt:  When  I  filed  my  brief  in  this  case  I 
thought  I  had  it  within  the  appellate  court's  limita- 
tion but  when  it  came  from  the  printer  they  called 
me  up  and  said  it  was  one  page  over,  so  I  had  to  file 
a  document  asking  leave  to  file  one  extra  page  and 
it  was  granted,  but  I  thought  I  had  it  within  the 
limits. 

Mr.  Works:  It  would  have  been  simpler  to  take 
two  paragraphs  out  of  your  brief. 

Mr.  Arndt :    That  was  the  last  day. 

Mr.  Works:  I  would  like  to  hear  Mr.  Arndt 's 
thoughts. 

The  Court :  How  long  do  you  want  for  your  open- 
ing brief,  Mr.  Arndt,  after  submission  of  the  case? 

Mr.  Arndt:    Let  us  say  30  days. 

Mr.  Works:  30,  30  and  20  and  if  anybody  gets 
into  trouble  the  other  side  will  be  merciful,  is  that 
agreeable  ? 
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Mr.  Arndt :    That  is  correct. 

The  Court:  And  if  the  other  side  is  not  merci- 
ful I  will  be. 

On  March  20  it  will  just  be  the  submitting  of  this 
matter  at  that  time  and  if  you  have  anything  pre- 
pared before  that  time  bring  it  in  and  we  will  take 
care  of  it. 

I  will  say  this  to  counsel,  that  I  have  appreciated 
the  manner  in  which  both  sides  have  presented  their 
case.  And  while  at  times  it  may  have  looked  like 
some  people  were  not  [459]  altogether  cooperative, 
it  seems  to  me  the  fact  that  we  have  been  able  to  try 
this  case  in  only  three  days  does  reflect  a  lot  of  co- 
operation and  a  lot  of  effort  on  the  part  of  both 
sides  and  I  have  appreciated  counsels'  attitude  in 
the  matter. 

Mr.  Works:    Thank  you  very  much. 

The  Court :  I  think  you  are  both  a  credit  to  your 
clients. 

Mr.  Works:  We  have  appreciated  your  Honor's 
courtesy  and  patience. 

(Whereupon,  at  3:00  o'clock  p.m.  the  above 
entitled  matter  was  concluded.)  [460] 

[Endorsed]  :  Filed  May  4,  1951. 
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Los  Angeles,  California 
Thursday,  February  23,  1950 

INTERROGATORIES  AND  ANSWERS 
THERETO 

Interrogatory  No.  1 

Set  forth  the  names  and  places  of  residence  of  each 
officer  of  Crystal  from  January  1,  1937  to  the  date 
upon  which  these  interrogatories  are  answered  and 
state  the  office  or  offices  held  by  each  during  said 
period : 

Answer  to  Interrogatory  No.  1 

January  1,  1937  to  December  20,  1948 

Title  and  Name  From  To 

Chairman  of  the  Board 

C.  K.  Boettcher Jan.    1, 1937        Dec.  20, 1948 

Vice-Chairman  of  the  Board 

W.  N.  Wilds Jan.    1, 1937       Dec.  20, 1948 

President 

W.  N.  Wilds Jan.    1, 1937       Dec.  20, 1948 

Vice  Presidents 

H.  E.  Zitkowski Jan.  1, 1937  Dec.  20, 1948 

J.  B.  Grant Jan.  1, 1937  May  20, 1947 

J.  B.  Hayden July  26,  1946  Dec.  20,  1948 

Secretary 

W.  E.  Kraybill Jan.  1, 1937  Dec.  20,  1948 

Assistant  Secretaries 

J.  B.  Hayden Jan.  1, 1937  Dec.  20, 1948 

J.  A.  Summerton Jan.  1,  1937  Dec.  20,  1948 

C.  L.  Allen Jan.  1,  1937  Mar.  10, 1944 

H,  von  Bergen Aug.    6,  1948  Dec.  20,  1948 

Treasurer 

W.  E.  Kraybill Jan.    1,  1937        Dec.  20, 1948 
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Title  and  Name                                       From  To 

Assistant  Treasurers 

J.  B.  Hayden Jan.  1,  1937  Dec.  20,  1948 

J.  A.  Summerton Jan.  1,  1937  Dec.  20,  1948 

C.  L.  Allen Jan.  1,  1937  Mar.  10,  1944 

H.  von  Bergen Aug.  6,  1948  Dec.  20, 1948 

General  Counsel 

J.  B.  Grant Jan.  1,  1937  May  20,  1947 

M.  A.  Lewis Aug.  4, 1947  Dec.  20,  1948 

Comptroller 

J.  A.  Summerton Aug.  4,  1947  Dec.  20,  1948 

Auditors 

R.  H.  Graham Jan.  1, 1937  Nov.  30,  1947 

E.  E.  Merrill Dec.  1,  1947  Dec.  20,  1948 

The  place  of  residence  of  the  above  named  individuals 
during  the  periods  shown  was  Denver,  Colorado. 

Interrogatory  No.  3 

Par.  5  of  the  1939, 1940  and  1941  contracts  between 
Crystal  and  growers  of  sugar  beets  in  California 
north  of  the  36th  parallel  refers  to  ''the  average  net 
returns  .  .  .  received  for  sugar  manufactured  at  beet 
sugar  factories  located  in  California  north  of  the 
36th  parallel."  State  the  location  of  each  such  fac- 
tory and  the  name  of  the  company  operating  it  dur- 
ing each  of  said  cropping  years.  [2] 

Answer  to  Interrogatory  No.  3 

Clarksburg,  California  —  Operated  by  American 
Crystal  Sugar  Company. 

Alvarado,  California;  Tracy,  California;  Hamil- 
ton City,  Calif  ornia— Operated  by  Holly  Sugar  Cor- 
poration. 

Spreckels,  California ;  Manteca,  California ;  Wood- 
land, Calif  ornia  —  Operated  by  Spreckels  Sugar 
Company. 
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Interrogatory  No.  4 

Were  there  any  other  beet  sugar  factories  located 
in  California  north  of  the  36th  parallel  during  the 
cropping  years  of  1939, 1940  and  1941  and  if  so  where 
were  they  located  and  by  whom  operated? 

Answer  to  Interrogatory  No.  4 

There  were  no  beet  sugar  factories  located  in  Cali- 
fornia north  of  the  36th  parallel  during  the  cropping 
years  of  1939,  1940  and  1941  except  as  stated  in  the 
Asnwer  to  Interrogatory  3.  (Reporter's  note:  Orig- 
inal No.  3  deleted  by  counsel.) 

Interrogatory  No.  5-B 

Set  forth  the  amount  of  manufactured  sugar  that 
Crystal  had  on  hand  in  California  north  of  the  36th 
parallel.  [3] 

(b)  August  1,  1939. 

(c)  August  1,  1940. 

(d)  August  1,  1941. 

Answer  to  Interrogatory  No.  5-B 

(b)  287,123  one  hundred  pound  units 

(c)  271,570  one  hundred  pound  units 

(d)  330,044  one  hundred  pound  units 

Interrogatory  No.  5-C 

Give  the  information  requested  in  item  4(b)  as  to 
the  amount  of  manufactured  sugar  that  Crystal  had 
on  hand  that  had  been  manufactured  in  Crystal's 
factory  north  of  the  36th  parallel  in  California. 
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Answer  to  Interrogatory  No.  5-C 

(a)  139,233  one  hundred  pound  units 

(b)  329,279  one  hundred  pound  units 

(c)  361,424  one  hundred  pound  units 

(d)  464,549  one  hundred  pound  units 

(e)  64,032  one  hundred  pound  units 

(f)  54,794  one  hundred  pound  units 

Interrogatory  No.  6-B 

State  the  amount  of  sugar  in  process  of  manufac- 
ture and  not  yet  manufactured  that  Crystal  had  on 
hand  at  Crystal's  factory  north  of  the  36th  parallel 
in  California: 

(a)  August  1,  1938; 

(b)  August  1,  1939; 

(c)  August  1,  1940;  [4] 

(d)  August  1,  1941; 

(e)  August  1,  1942; 

(f)  August  1,  1943. 

Answer  to  Interrogatory  No.  6-B 

Crystal's  factory  north  of  the  36th  parallel  in  Cali- 
fornia was  not  in  operation  on  any  of  the  dates 
specified  in  Interrogatory  ''6-A;"  consequently, 
there  was  no  sugar  in  process  of  manufacture  at  said 
factory  on  any  of  the  said  dates. 

Interrogatory  No.  7-B 

Set  forth  the  amount  of  sugar  beets  not  in  pro- 
cess of  manufacture  that  Crystal  had  on  hand  in 
California  north  of  the  36th  parallel. 
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(a)  August  1,  1938; 

(b)  August  1,  1939; 

(c)  August  1,  1940; 

(d)  August  1,  1941; 

(e)  August  1,  1942; 

(f)  August  1,  1943. 

Answer  to  Interrogatory  No.  7-B 

Sugar  beets  not  in  process  of  manufacture  on  hand 
at  American  Crystal  Sugar  Company's  factory  north 
of  the  36th  parallel :  [5] 

At  opening  of  business  Tons  of  Sugar  Beets 

August  1,  1938 None 

August  1,  1939 None 

August  1,  1940 None 

August  1,  1941 None 

August  1,  1942 1,512 

August  1,  1943 None 

Interrogatory  No.  8-B 

Set  forth  the  tonnage  of  sugar  beets  manufactured 
into  sugar  by  Crystal  at  its  factory  located  in  Cali- 
fornia north  of  the  36th  parallel  during  the  years 
ending 

(a)  August  1,  1938 

(b)  August  1,  1939 

(c)  August  1,  1940 

(d)  August  1,  1941 

(e)  August  1,  1942 

(f)  August  1,  1943. 
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Answer  to  Interrogatory  No.  8-B 

(a)  179,592  tons  of  2,000  pounds  each. 

(b)  196,489  tons  of  2,000  pounds  each. 

(c)  262,551  tons  of  2,000  pounds   each. 

(d)  270,010  tons  of  2,000  pounds  each. 

(e)  218,795  tons  of  2,000  pounds  each. 

(f)  199,157  tons  of  2,000  pounds  each.  [6] 

Interrogatory  No.  8-D 

Set  forth  the  tonnage  of  sugar  beets  grown  in  Cali- 
fornia north  of  the  36th  parallel  during  each  of  the 
years  hereinafter  set  forth  and  manufactured  dur- 
ing said  years  into  sugar  beets  by  Crystal  during  the 
years  ending 

(a)  August  1,  1938 

(b)  August  1,  1939 

(c)  August  1,  1940 

(d)  August  1,  1941 

(e)  August  1,  1942 

(f)  August  1,  1943. 

Answer  to  Interrogatory  No.  8-D 

The  request  made  in  this  Interrogatory  contains 
a  contradiction  since  the  sugar  beets  grown  in  the 
designated  periods  are  not  necessarily  manufactured 
in  the  same  period.  It  is  believed,  however,  that  the 
information  desired  by  plaintiffs  is  to  be  found  in 
the  figures  set  forth  below.  The  tonnages  given  are 
of  beets  grown  during  the  crop  years  1937  to  1942, 
both  inclusive,  in  areas  in  California  north  of  the 
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36th  parallel  and  delivered  to  and  processed  into 
sugar  by  Crystal. 

(a)  208,013  tons  of  2,000  pounds  each. 

(b)  208,350  tons  of  2,000  pounds  each. 

(c)  301,904  tons  of  2,000  pounds  each. 

(d)  309,183  tons  of  2,000  pounds  each.  [7] 

(e)  256,484  tons  of  2,000  pounds  each. 

(f)  213,803  tons  of  2,000  pounds  each. 

Interrogatory  No.  9-B 

Set  forth  the  tonnage  of  sugar  manufactured  by 
Crystal  at  sugar  beet  factories  located  in  California 
north  of  the  36th  parallel  during  the  years  ending 

(a)  August  1,  1938 

(b)  August  1,  1939 

(c)  August  1,  1940 

(d)  August  1,  1941 

(e)  August  1,  1942 

(f)  August  1,  1943. 

Answer  to  Interrogatory  No.  9-B 

(a)  27,253.00  tons  of  2,000  pounds  each. 

(b)  29,021.55  tons  of  2,000  pounds  each. 

(c)  42,435.30  tons  of  2,000  pounds  each. 

(d)  41,340.40  tons  of  2,000  pounds  each. 

(e)  32,698.60  tons  of  2,000  pounds  each. 

(f )  29,532.35  tons  of  2,000  pounds  each. 

Interrogatory  No.  9-C 

Set  forth  the  tonnage  of  sugar  manufactured  by 
Crystal  from  sugar  beets  produced  in  California 
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north  of  the  36th  parallel  during  each  of  the  years 
ending 

(a)  August  1,  1938 

(b)  August  1,  1939;  [8] 

(c)  August  1,  1940 

(d)  August  1,  1941 

(e)  August  1,  1942 

(f)  August  1,  1943. 

Answer  to  Interrogatory  No.  9-C 

The  information  requested  in  this  Interrogatory 
cannot  be  furnished  since  some  of  the  sugar  beets 
produced  in  California  north  of  the  36th  parallel 
and  delivered  to  Crystal  were  not  processed  into 
sugar  at  Crystal's  Clarksburg,  California,  factory. 
As  to  such  beets  processed  elsewhere,  their  identity 
as  beets  produced  in  California  north  of  the  36th 
parallel  was  lost,  and,  consequently,  the  tonnage  of 
sugar  manufactured  from  such  transferred  beets  is 
not  determinable. 

Interrogatory  No.  9-D 

Set  forth  the  tonnage  of  sugar  manufactured  by 
Crystal  from  sugar  beets  produced  in  California 
north  of  the  36th  parallel  but  manufactured  outside 
of  said  area,  during  the  years  ending 

(a)  August  1,  1938; 

(b)  August  1,  1939; 

(c)  August  1,  1940; 

(d)  August  1,  1941; 

(e)  August  1,  1942; 

(f)  August  1,  1943.  [9] 
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Answer  to  Interrogatory  No.  9-D 

The  information  requested  in  this  interrogatory 
cannot  be  furnished,  since  beets  produced  in  Cali- 
fornia north  of  the  36th  parallel  but  manufactured 
outside  of  such  area  lost  their  identity  as  beets  pro- 
duced in  California  north  of  the  36th  parallel;  con- 
sequently, the  tonnage  of  sugar  manufactured  from 
such  beets  is  not  known. 

Interrogatory  No.  11 

Set  forth  all  interoffice  memoranda,  communica- 
tions, letters,  directives,  orders  and  instructions 
made,  given  or  issued  by  Crystal  between  January 
1,  1937  and  January  1,  1943  regarding  the  form  or 
contents  of  the  contract  between  American  Crystal 
Sugar  Company  and  growers  or  regarding  any 
change  in  the  form  of  or  wording  of  any  contract 
or  contracts  between  the  company  and  the  growers. 

Answer  to  Interrogatory  No.  11 
The  answer  includes  the  following  documents: 

American  Crystal  Sugar  Company 
Intra-Company  Correspondence 

Attention  of  Mr.  H.  E.  Zitkowski,  Vice  Pres., 
Clarksburg,  California. 
Denver  Office  September  12,  1938 

George  was  in  this  morning  after  his  trip  to  Chi- 
cago and  we  discussed  for  a  few  minutes  the  changes 
mentioned  in  the  1939  beet  contracts.  The  limination 
of  Paragraph  (3)  and  the  changes  you  mention  in 
Paragraph  (10)  meets  with  his  [10]  approval. 
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In  regard  to  the  joint  net  return,  while  he  hesitated 
to  be  critical  of  it,  he  was  afraid  that  due  to  the 
larger  volume  of  net  sugar  that  the  Spreckels  Sugar 
Company  sold  they  would  attempt  to  push  their  cane 
sales,  in  which  they  alone  were  interested,  and  ship 
beet  sugar  where  there  was  a  freight  absorption  as 
the  growers  stood  50%  of  this.  Naturally  the  ques- 
tion arises  on  joint  net  as  to  whether  the  net  of  each 
Company  will  bear  the  same  weight  as  another  Com- 
pany or  whether  it  will  be  adjusted  to  volume  of 
each  individual  Company.  The  thing  I  am  trying  to 
arrive  at  is  whether  the  final  net  will  be  adjusted 
to  volume  per  Company  or  whether  we  would  just 
add  the  three  nets  for  Companies  and  divide  by 
three  to  obtain  the  net  sales  price. 

If  it  will  lead  to  a  single  sales  agency  controlled 
by  the  three  companies  with  the  absolute  under- 
standing that  they  are  to  take  any  and  all  business 
in  competition  with  cane  even  if  it  cuts  into  the  Sea 
Island  business,  we  could  probably  sell  the  idea  very 
readily.  I  can  certainly  see  advantages  in  this  par- 
ticular deal  and  I  am  rather  inclined  to  believe  it  to 
be  a  good  idea. 

I  am  enclosing  a  suggested  addition  to  the  sched- 
ule in  paragraph  (6)  which  we  worked  up  for  our 
own  information.  If  it  were  to  be  incorporated  in  the 
contract  I  would  change  ''percentage  sugar  extrac- 
tion" to  read  ''basis  for  sugar  [11]  extraction." 
Very  truly  yours, 

Lester  J.  Holmes,  Manager 

L.J.H.— LJH:AH 

Enclosure 
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Air  Mail  Denver,  Colorado 

Mr.  L.  J.  Holmes,  Manager  Sept.  19,  1938 

Clarksburg,  California 

The  1939  beet  purchase  contract  for  the  Clarks- 
burg factory  is  in  the  printer's  hands  and  will  prob- 
ably be  available  for  shipment  to  you  today.  This 
will  reach  you  in  a  few  days. 

In  the  meantime,  in  order  that  you  may  follow 
more  clearly  the  changes  made  in  the  contract  from 
that  of  a  year  ago,  I  am  sending  you  a  copy  of  the 
form  prepared  for  the  printer.  Do  not  let  this  scare 
you,  as  a  great  many  of  these  changes  are  for  the 
printer's  instruction  in  order  to  make  the  general 
make-up  of  the  contract  as  nearly  identical  as  is 
possible  with  that  of  our  other  forms  used  elsewhere. 
Until  now  the  general  form  of  the  contract  was  the 
old  Amalgamated  form,  which  we  are  now  correct- 
ing to  conform  with  the  make-up  used  in  our  other 
contracts.  The  old  Clause  3  in  your  1938  contract  re- 
ferring to  irrigation  limitations  is  out.  In  the  old 
Clause  5,  new  Clause  4,  the  reference  to  beets  of  less 
than  12  per  cent  sugar  or  less  than  80  per  cent  purity 
has  been  eliminated.  The  new  Clause  5  it  was  neces- 
sary to  change  in  order  to  define  the  net  returns 
for  sugar  which  in  the  future  are  to  be  based  on  the 
nets  received  by  all  of  the  beet  sugar  companies  of 
northern  California.  The  new  Clause  6,  your  former 
Clause  7,  defining  net  returns  has  been  [13]  altered 
in  order  to  cover  all  the  sugar  companies  involved, 
and  at  the  same  tune  make  as  nearly  as  is  possible 
the  same  phraseology  as  is  used  in  all  our  other  con- 
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tracts.  Clause  9,  the  former  10,  has  been  altered  in 
order  to  eliminate  the  objection  raised  by  Mr.  George 
Wilson  that  the  Company,  under  the  old  phraseology, 
apparently  had  sole  option  at  its  discretion  to  change 
the  quantity  of  beets  as  seemed  necessary  by  the 
Company.  I  think  this  should  remove  all  possible 
objection  that  there  might  have  been  to  the  old 
phraseology  as  it  confines  the  Company's  authority 
in  the  matter  of  a  reduction  to  the  extent  necessary 
or  required  by  lawful  authority. 

We  have  been  advised  that  a  meeting  will  be  held 
in  Chicago  next  Monday,  the  28th,  on  the  subject  of 
proportionate  shares  and  at  that  time  we  shall  un- 
doubtedly learn  definitely  concerning  the  acreage 
that  will  be  allocated  to  the  various  beet  growing 
districts  of  this  country.  Inasmuch  as  more  than 
30,000  acres  in  total  are  to  be  allowed  the  industry 
as  a  whole,  which  is  more  than  has  ever  been  planted 
heretofore,  there  should  be  no  serious  difficulty  in 
obtaining  a  reasonably  full  acreage  for  all  territories, 
although  there  probably  will  be  some  difference  of 
opinion  amongst  the  respective  districts  as  to  just 
what  share  of  this  total  the  various  territories  are 
entitled  to. 

The  other  sugar  companies  in  northern  California 
seem  [14]  to  be  most  anxious  to  get  their  contracts 
in  the  field  in  that  territory,  and  as  we  do  not  want 
to  lag  behind  we  have  also  taken  prompt  action  to 
get  the  contract  printed  and  to  you.  I  see  no  reason 
why  you  should  not  begin  to  write  acreage  immedi- 
ately, having  in  mind,  of  course,  that  that  acreage 
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ment  for  that  district.  We  shall  probably  know  more 
about  the  entire  program  after  the  hearing  in  Chi- 
cago next  Monday,  and  will,  of  course,  promptly 
advise  you  of  any  limitations  that  we  may  be  forced 
to  accept  for  the  Clarksburg  district.  In  the  mean- 
time, in  writing  acreage,  however,  it  should  be  un- 
derstood that  there  is  a  possibility  of  a  readjust- 
ment and  we  should  confine  ourselves  to  our  district 
and  our  growers.  In  other  words,  we  should  proceed 
on  the  assumption  that  we  will  not  take  other  com- 
panies' growers. 

You  have  had  some  question  as  to  the  joint  net, 
which  we  want,  in  all  sincerity,  to  give  a  thorough 
trial.  Theoretically  at  least  this  should  work  out  to 
the  advantage  of  the  industry  as  a  whole.  This  joint 
net  will  be  the  weighted  average  of  the  total  sugar 
sold  by  each  of  the  interested  companies.  In  other 
words,  it  will  be  adjusted  to  voliune.  In  all  sincerity 
I  do  not  believe  your  fears  concerning  the  possibility 
that  some  sugar  company  may  sacrifice  its  beet  sugar 
are  justified.  Beet  sugar  as  you  know  is  selling  [15] 
below  cane,  and  the  larger  consumers  especially  are 
more  interested  in  price  than  whether  sugar  is  beet 
or  cane.  In  any  event,  we  all  feel  that  this  is  deserv- 
ing of  a  thorough  trial. 

You  made  a  further  suggestion  in  connection  with 
the  scale  regarding  showing  percentage  extraction 
and  so  on  on  the  scale.  We  have  not  accepted  this 
suggestion  of  yours  for  several  reasons — one  of  them 
that  we  do  have  different  extraction  bases  in  almost 
each  one  of  our  purchase  contracts.  If  we  show  it 
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in  one  we  should  show  it  in  all,  and  if  we  show  it  in 
all  we  shall  have  endless  explanations  to  make  as  to 
why  the  variations  in  these  percentage  scales.  I  do 
not  want  to  introduce  any  new  factor  as  it  would 
complicate  our  problem  as  a  whole  rather  than  sim- 
plify it. 

Now  further  as  to  contracting.  The  first  thought 
you  will  have  is  how  much  acreage  can  we  write  for 
Clarksburg.  We  hope  to  be  able  to  answer  that  ques- 
tion more  definitely  early  next  week.  There  is  the 
possibility,  however,  that  we  will  not  be  allowed 
as  much  acreage  as  we  contracted  for  the  1938  crop. 
If  such  is  the  case,  or  in  any  event,  we  should  be  very 
careful  to  avoid  as  far  as  possible  the  need  for  heavy 
financing  to  grow  the  crop  of  beets  on  the  part  of 
our  Company.  This  matter  of  financing  the  growers 
has  been  growing  on  us  substantially  and  this  year 
will  run  into  considerable  proportions.  I  realize  you 
are  selecting  your  [16]  growers  and  risks,  but  never- 
theless there  is  considerable  risk  involved  and  we 
have  been  criticized  as  financing  some  growers  at 
least  for  a  greater  amount  per  acre  than  any  other 
sugar  company,  which  criticism  may  be  true.  I  feel 
we  should  consider  this  very  carefully  and  reduce 
to  a  minimum  such  acreage  needing  extensive  finan- 
cing by  the  Company,  whether  that  be  done  directly 
or  through  a  guarantee  at  the  banks. 

Yours  very  truly, 

H.  E.  Zitkowski,  Vice-President. 
HEZ:m 
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Copy  sent  to  Mason  City  9-30-38 

American  Crystal  Sugar  Company 
Intra-Company  Correspondence 
Attention  of  Mr.  H.  E.  Zitkowski,  Vice-President 

Clarksburg,  California  Sept.  28, 1938 

Denver  Office 

We  have  discussed  the  contract  for  1939  with  sev- 
eral representatives  of  the  Association  and  growers 
in  this  territory  and  we  expect  to  contact  more  as 
soon  as  possible.  We  have  talked  with  Gus  Olson, 
Guy  Fraser,  George  Wilson,  and  George  Holmes  re- 
garding this  matter  and  all  have  agreed  that  the 
most  essential  thing  is  to  obtain  more  money  for  [17] 
sugar  beets  and  if  this  is  a  step  in  that  direction, 
they  are  willing  to  go  ahead  with  it  on  trial. 

While  we  have  not  mentioned  the  contract  speci- 
fically with  other  growers,  we  have  attempted  to  ob- 
tain some  statements  as  to  their  opinion  of  the  sugar 
business  and  as  to  whether  or  not  they  are  of  the 
opinion  that  the  Company  is  making  all  the  money. 
Very  few  realize  the  great  difference  caused  by  set- 
tlement being  made  below  three  and  a  quarter  and 
practically  all  feel  that  the  Government  program 
has  been  a  failure  as  far  as  providing  more  money 
for  the  growers,  although  it  may  have  had  the  effect 
of  cutting  into  the  factory  profit.  At  any  rate  the 
main  theme  seems  to  be  "get  more  money";  if  this 
points  in  that  direction,  they  are  willing  to  go  ahead 
with  it. 

Very  truly  years, 

Lester  J.  Holmes,  Manager 
L..T.H.— LJH:AH 
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American  Crystal  Sugar  Company 
Clarksburg  Factory 
L.  J.  Holmes,  Manager  Clarksburg,  Calif. 

F.  C.  Zitkowski,  Superintendent  Oct.  12,  1939 

G.  W.  Huhn,  Cashier  [18] 

Attention  of:  Mr.  H.  E.  Zitkowski,  Yice-Pres. 
Denver  Office 

I  am  enclosing  a  sample  copy  of  the  Sugar  Beet 
contract  for  the  year  1940.  There  are  only  one  or 
two  suggestions  that  we  would  like  to  make,  which 
are  as  follows: 

That  the  printing  be  raised  closer  to  the  top  por- 
tion of  the  paper  so  that  the  contract  will  be  short- 
ened. In  fact,  Frank  Cleland  would  like  to  have  it 
shortened  to  legal  size  paper  so  as  to  fit  in  a  brief 
case.  This  might  necessitate  printing  with  a  smaller 
type. 

In  paragraph  (1),  in  a  good  many  cases  it  is  im- 
possible to  write  a  legal  description  of  the  property 
for  mortgage  purposes,  and  if  there  is  no  legal  ob- 
jection to  this,  we  would  like  to  write  the  entire  de- 
scription on  the  reverse  side. 

In  paragraph  (5),  there  is  a  growing  demand  that 
the  Companies  pay  on  their  individual  sales  net 
rather  than  on  net  of  all  factories.  Perhaps,  however, 
this  is  a  little  early  to  base  judgment  on  1939  ar- 
rangements but  I  do  know  the  growers  around  here 
are  beginning  to  feel  sorry  this  arrangement  was 
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entered  into.  I  would  also  recommend  that  we  in- 
clude a  $3.00  net  in  the  breakdown  of  prices.  [19] 

In  paragraph  (7),  the  last  part  of  it  should  be 
deleted  and  covered  by  paragraph  (14),  with  pro- 
vision made  for  the  signature  of  the  landowner  as 
well  as  the  tenant. 

I  have  not  discussed  with  the  Committee  of  the 
Beet  Growers  Association  your  comments  relative 
to  net  below  $3.25.  Personally  I  feel  that  it  is  only 
reasonable,  and  if  you  wish  me  to  get  their  views 
on  this  matter,  I  will  do  so.  Naturally,  their  first  re- 
action will  be  that  it  is  out  of  line  and  I  believe  I 
should  be  pretty  well  informed  before  attempting 
to  bring  this  subject  up. 

Very  truly  yours, 

Lester  J.  Holmes,  Manager 
L.J.H. 
LJH:AH— End. 

Copy  to  Missoula  11/1/39 

American  Crystal  Sugar  Company 
Clarksburg  Factory 

L.  J.  Holmes,  Manager  Clarksburg,  Calif. 

F.  C.  Zitkowski,  Superintendent  Oct.  31, 1939 

G.  W.  Huhn,  Cashier  [20] 

Attention:  Mr.  H.  E  Zitkowski,  Vice-President 
Denver  Office 

Last  night  Frank  and  I  met  with  a  growers  com- 
mittee representing  the  local  organization  of  the 
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Central  California  Beet  Growers  Ass'n.  to  consider 
the  1940  contract.  They  have  three  objections  to  the 
contract  as  presented. 

The  first  objection  was  that  the  agreement  pro- 
viding for  net  selling  price  based  upon  the  average 
of  the  three  companies  is  entirely  wrong  in  prin- 
ciple and  this  should  be  stricken  out.  They  feel  that 
they  are  growing  beets  for  the  American  Crystal 
Sugar  Co.  and  should  not  be  at  all  interested  in  the 
net  received  by  other  companies.  I  argued  that  this 
agreement  was  entered  into  last  year  and  should  at 
least  be  continued  until  we  have  at  least  had  a  chance 
to  prove  or  disprove  the  advantages  even  though  it 
continues  into  a  two-year  proposition.  As  far  as  I  can 
ascertain  this  feeling  is  general  but  at  the  same  time 
it  is  hardly  right  to  condemn  a  practice  before  we 
have  been  able  to  see  the  results.  I  believe  we  can 
prevail  upon  them  eventually  to  accept  this  part 
for  1940.  However,  they  were  rather  outspoken  in 
their  condemnation  of  the  policy  with  other  com- 
panies. 

The  second  complaint  was  in  regard  to  the  scale 
for  the  purchase  price  of  beets.  The  present  1939 
scale  was  established  with  a  53%  cent  processing  tax 
and  they  feel  [21]  that  if  Congress  should  take  off 
the  processing  tax  that  a  new  contract  should  be 
entered  into  by  the  sugar  companies  and  the  grow- 
ers so  that  the  relative  value  of  a  ton  of  beets  will 
be  the  same  to  the  processor  and  the  grower.  In  other 
words,  I  take  it  to  mean  that  a  paragraph  would 
be  inserted  in  the  contract  definitely  stipulating 
that  this  contract  was  signed  with  the  understand- 
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ing  that  if  any  changes  were  made  in  the  present 
sugar  legislation  that  a  new  contract  would  be  agreed 
upon  by  the  growers'  representative  and  the  pro- 
cessor, whether  the  processing  tax  was  raised  or 
taken  off  entirely.  The  basis  for  this  agreement  is 
that  in  1936  the  processing  tax  and  benefit  payment 
were  discontinued  and  the  complaint  is  that  the  pro- 
cessors made  a  profit  far  beyond  reason  according 
to  the  arguments  put  up. 

The  third  was  the  proposed  reduction  below  three 
and  a  quarter  to  one  percent  for  every  three  and 
one  third  cents  decline  which  they  feel  should  re- 
main at  one  to  five.  I  tried  to  point  out  to  them  that 
this  was  put  in  with  the  contemplation  that  the  pro- 
cessing tax  might  be  further  increased  and  that  the 
company  could  not  operate  on  the  margin  provided 
while  the  grower  would  receive  the  remuneration 
in  increased  benefit  payment.  This,  however,  failed 
to  make  any  impression  as  they  all  seemed  to  have 
the  idea  the  Company  is  making  a  great  profit  and 
could  well  afford  to  leave  the  contract  below  three 
and  a  quarter  as  in  1939.  Apparently  these  items 
[22]  discussed  were  the  main  contract  as  far  as 
everybody  was  concerned  and  I  feel  we  made  little 
progress  with  the  men  and  stated  I  would  refer  their 
comments  to  you  for  action. 

As  far  as  the  criticism  of  the  rasp  was  concerned 
they  were  not  at  all  interested  feeling  that  they  had 
been  receiving  a  square  deal.  I  further  proved  to 
them  that  with  the  test  we  were  making  that  our 
method  was  correct. 

The  committee  consisted  of  George  Holmes,  Herb- 
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ert  Merwin,  George  Wilson,  Gus  Olson,  Reuben 
Merwin,  Bob  Yelland,  Ralph  Krull,  and  A.  J. 
Sweeney. 

Very  truly  yours, 

L.  J.  Holmes,  Manager 
L.J.H. 
LJH:ER 
cc-Mr.  W.  N.  Wilds,  President 

Air  Mail  November  6,  1939 

Mr.  Lester  J.  Holmes,  Manager  Personal 

American  Crystal  Sugar  Company 
Clarksburg,  California 

On  returning  to  Denver,  I  find  your  letter  of  Octo- 
ber 31st  with  reference  to  your  meeting  with  the  local 
growers  committee  on  the  subject  of  the  1940  beet 
purchase  contract.  I  shall  in  all  probability  be  with 
you  in  the  near  future,  [23]  and  it  may  be  well  to 
permit  the  matter  to  rest  until  that  time  and  then, 
if  it  is  considered  advisable,  to  discuss  the  subject 
further  with  the  growers'  representatives.  It  is  dif- 
ficult to  cover  such  a  discussion  in  a  letter  without 
going  into  it  very  extensively.  Referring  briefly, 
however,  to  the  three  points  raised,  let  me  give  you 
the  following  comments. 

Concerning  the  first  objection,  which  refers  to  an 
average  net  selling  price  for  the  sugar  produced  in 
Northern  California,  I  think  you  yourself  under- 
stand the  principles  behind  this  very  thoroughly. 
The  principal  objective  therein  is  to  attain,  as  far 
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as  this  is  possible,  a  higher  average  net  receipt  for 
sugar  by  avoiding,  as  much  as  possible,  cut-throat 
competition,  crosshaul  of  sugar,  and  other  similar 
practices,  all  of  which  tend  to  depress  the  receipts 
for  sugar  and  benefit  principally  the  transportation 
companies  and  some  of  the  dealers  in  sugar  to  the 
detriment  of  perhaps  both  the  customer  and  the 
grower  of  beets,  as  well  as,  of  course,  the  processor 
of  such  beets. 

Concerning  the  second  objection,  the  points  are 
not  well  taken.  The  Clarksburg  factory  w^as  built 
for  the  crop  of  1935.  At  that  time  a  beet  purchase 
contract  was  established,  which  presumably  was  sat- 
isfactory for  the  1936  crop,  and  this  company  oper- 
ated that  plant  first  in  1936,  and  the  scale  was  in- 
creased. Following  the  1936  crop  and  prior  to  [24] 
the  enactment  of  the  Sugar  Act  of  1937,  the  scale 
was  further  increased  by  an  additional  participation 
on  the  part  of  the  grower  of  beets  by  dividmg  the 
returns  from  sugar  on  a  basis  of  60%  to  the  grower 
and  40%  to  the  factory  if  sugar  netted  above  $3.50 
and  on  up  to  $3.75,  with  a  further  split  on  a  basis 
of  70%  to  the  grower  and  30%  to  the  processor  if 
sugar  netted  above  $3.75  and  on  up  to  $4.50.  This 
additional  participation  was  introduced  at  a  time 
when  there  was  no  tax  on  sugar  and  was  to  take 
care  of  additional  payments  to  growers  in  the  event 
of  the  absence  of  a  tax  and  higher  nets,  and  I  think 
amply  does  so,  having  in  mind  the  possibility  of  in- 
creased costs  of  processing  beets  due  to  inflation  or 
war  or  such  other  factors  as  labor  pressure.  Already 
many  items — especially  steel,  hardware,  pipe  and 
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fittings,  brass  and  copper  goods — have  increased  sub- 
stantially. Sugar  bags  cost  several  cents  more  I  be- 
lieve than  six  months  ago.  There  are  likely  to  be 
further  increases  in  the  cost  of  materials,  and  prob- 
ably also  in  factory  labor. 

Concerning  the  third  objection,  covering  the  pro- 
posed deduction  should  sugar  fall  below  $3.25  net, 
this  was  based  on  the  information  that  the  Admin- 
istration and  others  were  advocating  an  increase 
in  the  tax  and  an  increase  in  the  benefit  payments  to 
growers.  If  this  tax  is  not  increased  it  is  not  at  all 
likely  that  sugar  will  drop  below  $3.25,  in  which 
event  there  will  be  no  application  of  this  formula, 
and  [25]  the  grower  will  not  be  hurt.  But  also  I 
feel  the  factories  need  some  protection  in  the  event 
of  extreme,  radical  legislation  covering  our  indus- 
try. You  state  that  the  growers  feel  the  Company 
is  making  great  profit.  You  know  from  the  annual 
report  last  issued  that  the  income  for  the  fiscal 
year  ending  with  April  1st  last  was  $454,000.00,  of 
which  $128,000.00  was  income  from  Company  farm 
and  livestock  feeding  operations,  leaving  a  very 
nominal  return  from  sugar  operations,  especially 
having  in  mind  the  largest  operations  in  the  history 
of  the  Company  were  for  the  1938  campaign.  For 
that  year  our  income  from  our  farm  operations  was 
much  greater  proportionately  than  it  was  from 
sugar  operations. 

I  am  passing  these  brief  statements  on  to  you 
for  your  own  information,  as  you  imdoubtedly  will 
find  it  necessary  from  time  to  time  to  discuss  this 
subject  with  various  individuals. 
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I  understand  that  both  Spreckels  and  Holly  have 
their  beet  purchase  contracts  in  the  field  now.  If  you 
have  learned  anything  of  their  reception  in  their 
territories,  I  should  appreciate  it  if  you  will  let 
me  know. 

With  kindest  personal  regards. 

Yours  very  truly, 

H.  E.  Zitkowski,  Vice  President 
HEZiIM  [26] 

American  Crystal  Sugar  Company 
Intra-Company  Correspondence 

Air  Mail  Clarksburg,  Calif. 

Attention  of  Mr.  H.  E.  Zitkowski  Sept.  27, 1940 

Vice  President 
Denver  Office 

I  am  enclosing  a  clipping  from  the  '*  Woodland 
Democrat"  concerning  the  meeting  of  the  beet  grow- 
ers held  in  Woodland  last  Wednesday  night. 

I  did  not  attend  the  meeting  at  Clarksburg  last 
night  as  after  quite  a  little  consideration,  we  de- 
cided that  probably  the  growers  would  express  them- 
selves more  freely  if  no  representative  from  the 
Company  were  there.  I  did,  however,  happen  to  be 
at  the  Community  Hall  for  another  meeting  earlier 
and  talked  a  few  minutes  with  Gordon  Lyons  con- 
cerning his  program.  I  told  him  I  thought  his  fig- 
ures were  misleading  as  he  did  not  have  a  true  pic- 
ture regarding  costs  and  also  that  profits  were  cer- 
tainly far  below  what  he  would  make  them  out  to  be. 
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This  morning,  George  Holmes  came  in  and  gave 
me  a  fair  outline  of  what  the  meeting  amounted 
to  and  what  they  were  attempting  to  do. 

I  think  most  of  the  growers  here  feel  they  have 
been  treated  fairly  although  naturally  they  want 
more  money  per  ton  of  beets.  I  think  they  also  re- 
alize that  the  profits  [27]  of  the  Company  are  cer- 
tainly not  exorbitant. 

I  believe  there  are  two  things  to  which  the  grow- 
ers chiefly  object.  The  first  is  the  net  sales  price 
based  on  the  average  of  the  three  companies;  and 
the  other  is  the  deduction  of  iy2  %  for  each  5c  below 
$3.25.  They  feel  that  the  50-50  contract  should  be 
carried  in  the  lower  bracket.  As  far  as  I  can  find  out, 
there  was  no  demand  for  50%  of  the  pulp  and 
molasses,  although  at  Woodland,  I  noticed  in  the 
paper  that  they  demand  50%  of  the  sugar  on  a  92% 
extraction  and  also  50%  of  the  pulp  and  molasses. 

The  Committee  figures  on  holding  meetings  in 
all  sections  as  you  will  notice,  and  the  Executive 
Committee  would  like  to  meet  at  Stockton  and  form 
a  plan,  then  later  meet  with  the  representatives  of 
the  Company  about  the  fifteenth  of  the  month  in 
order  to  discuss  the  new  program. 

As  far  as  the  allotment  for  1941  is  concerned,  it 
is  my  understanding  that  George  Wilson  is  not  en- 
tirely satisfied  with  the  program  until  further  dis- 
cussion is  had  clarifying  some  of  the  points.  George 
Holmes  also  states  that  today  he  has  not  made  up 
his  mind  as  it  seems  rather  unwieldy. 

We  are  still  experiencing  considerable  difficulty 
in  the  Islands  in  getting  beets  and  also  some  dif- 
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ficulty  at  the  Mormon  Dock  in  handling  cars.  How- 
ever, I  believe  we  now  have  this  taken  care  of  as 
we  have  purchased  a  lot  of  second-hand  [28]  cable 
and  intend  to  run  a  sort  of  block  and  tackle  in  order 
that  we  can  move  the  cars  slower  and  with  less  ef- 
fort. It  has  also  been  necessary  to  change  crane 
operators,  due  to  stalling. 

We  will  have  a  detailed  report  for  you  shortly  on 
Mandeville. 

Very  truly  yours, 

Lester  J.  Holmes,  Manager 
L.J.H. 
LJHiAC 

Interrogatory  No.  26 

Set  forth  a  copy  of  said  statement.  (1938  crop 
year  for  Clarksburg.) 

Answer  to  Interrogatory  No.  26 

Haskins  &  Sells  August  21, 1939 

Certified  Public  Accountants 
Denver  National  Building 
Denver 

American  Crystal  Sugar  Company, 
Denver,  Colorado 

Dear  Sir: 

We  have  made  an  examination  of  your  records 
for  the  year  ended  July  31,  1939,  for  the  purpose 
of  ascertaining  the  average  net  return  per  one  hun- 
dred pounds  of  sugar  received  from  sugar  manufac- 
tured at  your  Clarksburg,  [29]  California  factory. 
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Such  net  return  averages  $3.2973  per  one  hundred 
pounds  as  shown  in  the  following  tabulation: 

Gross  sales,  less  allowances S4.4545 

Less: 

Freight  on  sugar  to  destination S.1912 

Cash  discount  0881 

Federal  excise  tax  on  the  manufacture 

of  sugar,  applicable  to  the  sugar  sold  .5347        .8140      $3.6405 

Less  selling  expenses: 

Insurance   $  .0159 

State  taxes,  and  personal  property  taxes  on  sugar     .0423 
Storage    (exclusive    of    storage    in    Company- 
owned  warehouses)  1085 

Shipping  and  handling  charges  (including  cost 

of  special  packing)  0676 

Brokerage  and  commission 0466 

Miscellaneous  (including  sales  department  sal- 
aries and  expenses,  losses  on  accounts,  etc.)..     .0623  .3432 

Net   return    $3.2973 

Yours  truly, 

(Signed)  Haskins  &  Sells.  [30] 

Interrogatory  No.  32 

How  and  in  what  manner  and  when  was  the  certi- 
fied public  accountant  referred  to  under  par.  6  of 
the  agreement  between  Crystal  and  its  growers 
chosen  by  the  '' companies"  for  (a)  the  cropping 
year  1939,  (b)  the  cropping  year  1940  and  (c)  the 
cropping  year  1941? 

Answer  to  Interrogatory  No.  32 
The  three  companies  involved  agreed  to  the  ap- 
pointment of  the  certified  public  accountant  referred 
to  in  this  Interrogatory.  Such  agreement  resulted 
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from  written  communications  between  representa- 
tives of  the  said  companies,  and  while  there  may 
have  been  conferences,  too,  if  so,  no  details  relating 
thereto  are  recalled.  Crystal  is  not  certain  as  to  the 
dates  on  which  the  said  accountant  for  the  desig- 
nated years  was  chosen,  but  the  choice  was  made 
for  the  respective  years  on  or  before  July  20,  1940, 
July  23,  1941,  August  5,  1942. 

It  is  assumed  that  Interrogatories  33  to  40,  both 
inclusive,  refer  to  and  are  connected  with  Interroga- 
tory 32,  and  answers  to  33  to  40  have  been  accord- 
ingly made.  (Reporter's  note:  The  interrogatory 
numbers  referred  to  in  the  last  above  paragraph  are 
the  original  Nos.  33  to  40.)   [31] 

Interrogatory  No.  33 

Who,  on  behalf  of  Crystal,  took  part  in  choosing 
said  certified  public  account? 

Answer  to  Interrogatory  No.  33 

W.  N.  Wilds  and  W.  E.  Kraybill. 

Interrogatory  No.  38 

If  this  notification  was  in  writing,  set  forth  the 
copy  of  the  writing.  If  oral,  set  forth  the  time,  place 
and  parties  present  and  give  the  conversation. 

Answer  to  Interrogatory  No.  38 

Assuming,  again,  that  this  Interrogatory  refers  to 
notification  to  the  certified  public  accountant  re- 
ferred to  in  Interrogatory  32  (original  number), 
the  notification  was  not  in  writing.  As  stated  in  the 
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Answer  to  Interrogatory  37  (original  number),  R. 
H.  Graham,  on  behalf  of  Crystal,  gave  notice  to  the 
accountant  on  the  dates  set  forth  in  the  Answer  to 
Interrogatory  No.  32  (original  number).  The  sub- 
stance of  the  conversation  in  connection  with  the 
notification  of  employment  for  the  crop  year  1939 
was  that  the  accountant  was  to  determine  the  aver- 
age net  returns  received  for  sugar  manufactured  at 
beet  sugar  factories  located  in  California  north  of 
the  36th  parallel,  in  accordance  with  the  provisions 
of  Crystal's  contract  for  that  year.  The  accountant 
had  the  individual  net  returns  from  sugar  sold  from 
Crystal's  Clarksburg,  California  factory,  and  also 
the  [32]  individual  net  returns  for  sugar  sold  from 
the  factories  of  Holly  Sugar  Corporation  located 
in  California  north  of  the  36th  parallel.  The  account- 
ant was  instructed  to  combine  these  figures  with  the 
individual  net  returns  for  sugar  sold  from  the  fac- 
tories of  Spreckels  Sugar  Company  located  in  Cali- 
fornia north  of  the  36th  parallel,  and  which  figures 
were  to  be  furnished  by  the  firm  of  Lybrand,  Ross 
Brothers  &  Montgomery,  of  San  Francisco,  Califor- 
nia. It  was  understood  that  in  accordance  with  the 
code  of  ethics  governing  accounting  firms,  no  in- 
formation obtained  from  any  one  of  the  three  com- 
panies was  to  be  disclosed  to  anyone  else.  Charges 
made  by  the  said  accountant  in  combining  the  fig- 
ures were  to  be  paid  one-half  by  Crystal  and  one- 
half  by  Holly  Sugar  Corporation.  In  view  of  the 
many  years  during  which  the  designated  accountant 
had  calculated  and  certified  net  returns  received  for 
sugar  sold  from  factories  of  Crystal  and  other  sugar 
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companies,  no  detailed  instructions  were  necessary 
to  guide  the  accountant  in  arriving  at  the  average 
net  return  of  the  three  companies,  as  provided  in 
Crystal's  contract  for  the  year  1939.  After  the  en- 
gagement of  the  accountant  for  the  cropping  year 
1939,  the  subsequent  engagements  for  the  crop  year 
1940  and  1941  were  merely  routine — directing  the 
accountant  to  perform  the  same  duties  which  had 
been  performed  in  determining  the  net  returns  for 
the  crop  year  1939.  [33] 

Interrogatory  No.  40 

Set  forth  copies  of  all  correspondence  between  the 
accountant  and  Crystal  regarding  his  appointment, 
his  notification  and  his  functioning  under  the  ap- 
pointment and  regarding  his  report  or  reports. 

Answer  to  Interrogatory  No.  40 

Included  in  the  answer  were  the  following  docu- 
ments : 

Haskins  &  Sells  August  19, 1940 

Certified  Public  Accountants 
Denver  National  Building 
Denver 

American  Crystal  Sugar  Company, 
Denver,  Colorado 

Holly  Sugar  Corporation, 

Colorado  Springs,  Colorado 

Dear  Sirs: 

We  have  made  an  examination  of  your  records 
for  the  year  ended  July  31,  1940  for  the  purpose  of 
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ascertaining  the  average  net  return  (per  one  hun- 
dred pounds  of  sugar)  received  from  sugar  sold  and 
delivered  during  the  year  which  was  produced  at 
your  northern  California  factories. 

We  have  received  a  certificate  from  Messrs.  Ly- 
brand,  Ross  Bros.  &  Montgomery  following  an  ex- 
amination made  by  them  for  the  year  ended  July 
31, 1940  in  respect  of  [34]  Spreckels  Sugar  Company. 

The  average  net  return  per  one  hundred  pound 
bag  of  sugar  sold  and  delivered  during  the  year, 
which  was  produced  at  the  northern  California  fac- 
tories of  American  Crystal  Sugar  Company,  Holly 
Sugar  Corporation,  and  Spreckels  Sugar  Company, 
amoimted  to  $3,131  as  shown  in  the  following  tabu- 
lation : 

Gross  receipts  from  sales,  less  cash  discounts  and  al- 
lowances     $4,388 

Less: 

Federal  excise  tax S  .535 

Freight  on  sugar  to  destination 479        1.014      $3,374 

Less  sales  and  marketing  expenses: 

Insurance  on  sugar  only $    .009 

State  taxes,  and  personal  property  taxes  on  sugar      .021 
Storage  on  sugar  (no  charge  is  made  for  storage 

of  sugar  while  in  operative  factory  warehouses)       .060 
Loading,  handling,  reconditioning,  and  additional 

cost  of  packing  in  small  packages 053 

Brokerage  and  commissions 051 

Miscellaneous,  including  sales  department  salaries 
and  traveling  expenses,  advertising,  telephone 
and  telegraph  expense,  losses  on  accounts,  etc.      .049  .243 

Net  return  from  sales $3,131 

Your  truly, 

(Signed)  Haskins  &  Sells 
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Haskins  &  Sells  August  22,  1941 

Certified  Public  Accountants 
Denver  National  Building 
Denver 

American  Crystal  Sugar  Company, 
Denver,  Colorado 

Attention:  Mr.  W.  N.  Wilds 

Dear  Sirs: 

We  enclosed  four  copies  of  our  letter  report  dated 
August  22,  1941  covering  the  average  net  return 
(per  one  hundred  pounds  of  sugar)  received  from 
sugar  sold  and  delivered  during  the  year  ended  July 
31,  1941,  which  was  produced  at  the  Northern  Cali- 
fornia factories  of  American  Crystal  Sugar  Com- 
pany, Holly  Sugar  Corporation,  and  Spreckels 
Sugar  Company. 

Yours  very  truly, 

(Signed)     Haskins  &  Sells 

Enclosures  [36] 
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Haskins  &  Sells 

Certified  Public  Accountants 
Denver  National  Building,  Denver 

American  Crystal  Sugar  Company, 
Denver,  Colorado 

Holly  Sugar  Corporation, 
Colorado  Springs,  Colorado 

Dear  Sirs: 

We  have  made  an  examination  of  your  records 
for  the  year  ended  July  31,  1941  for  the  purpose 
of  ascertaining  the  average  net  return  (per  one  hun- 
dred pounds  of  sugar)  received  from  sugar  sold  and 
delivered  during  the  year  which  was  produced  at 
your  northern  California  factories. 

We  have  received  a  certificate  from  Messrs.  Ly- 
brand,  Ross  Bros.  &  Montgomery  following  an  ex- 
amination made  by  them  for  the  year  ended  July 
31,  1941,  in  respect  of  Spreckels  Sugar  Company. 

The  average  net  return  per  one  hundred  pounds 
of  sugar  sold  and  delivered  during  the  year,  which 
was  produced  at  the  northern  California  factories 
of  American  Crystal  Sugar  Company,  Holly  Sugar 
Corporation,  and  Spreckels  Sugar  Company, 
amounted  to  $3,160  as  shown  in  the  following 
tabulation:  [37] 
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Gross  sales,  less  cash  discounts  and  allowances S4.455 

Less: 

Federal   excise   tax $.535 

Freight  on  sugar  to  destination 468        1.003      $3,452 

Less  sales  and  marketing  expenses: 

Insurance  on  sugar  only $  .007 

States  taxes,  and  personal  property  taxes  on  sugar      .031 
Storage  on  sugar  (no  charge  is  made  for  storage 

of  sugar  while  in  operative  factory  warehouses)      .071 
Loading,  handling,  reconditioning,  and  additional 

cost  of  packing  in  small  packages 071 

Brokerage  and  commissions 051 

Miscellaneous,  including  sales  department  sal- 
aries and  traveling  expenses,  advertising,  tele- 
phone and  telegraph  expense,  losses  on  ac- 
counts, etc == 061  .292 

Net  return  from  sales $3,160 

Yours  truly, 

(Signed)     Haskins  &  Sells  [38] 

Haskins  &  Sells  August  22,  1942 

Certified  Public  Accountants 
Denver  National  Building,  Denver 

American  Crystal  Sugar  Company, 
Denver,  Colorado 

Attention:  Mr.  W.  N.  Wilds 

Dear  Sirs: 

We  enclose  four  copies  of  our  letter  report  dated 
August  22,  1942  covering  the  average  net  return 
(per  one  hundred  pounds  of  sugar)  received  from 
sugar  sold  and  delivered  during  the  year  ended  July 
31,  1942,  which  was  produced  at  the  northern  Cali- 
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fomia  factories  of  American  Crystal  Sugar  Com- 
pany, Holly  Sugar  Corporation,  and  Spreckels 
Sugar  Company. 

Yours  very  truly, 

(Signed)     Haskins  &  Sells 
Encs. 

Haskins  &  Sells  August  22,  1942 

Certified  Public  Accountants 
Denver  National  Building,  Denver 

American  Crystal  Sugar  Company,  [39] 

Denver,  Colorado 

Holly  Sugar  Corporation, 

Colorado  Springs,  Colorado 

Dear  Sirs: 

We  have  made  an  examination  of  your  records 
for  the  year  ended  July  31,  1942  for  the  purpose 
of  ascertaining  the  average  net  return  (per  one  hun- 
dred pounds  of  sugar)  from  sugar  sold  and  deliv- 
ered during  the  year  which  was  produced  at  your 
northern  California  factories. 

We  have  received  a  certificate  from  Messrs.  Ly- 
brand,  Ross  Bros.  &  Montgomery  following  an  ex- 
amination made  by  them  for  the  year  ended  July 
31,  1942,  in  respect  of  Spreckels  Sugar  Company. 

The  average  net  return  per  one  hundred  pounds 
of  sugar  sold  and  delivered  during  the  year,  which 
was  produced  at  the  northern  California  factories 
of  American  Crystal  Sugar  Company,  Holly  Sugar 
Corporation,     and     Spreckels     Sugar     Company, 


Mandeville  Island  Farms,  Inc.,  et  al.        773 

amounted  to  $3,950  as  shown  in  the  following  tabu- 
lation : 

Gross  sales,  less  cash  discounts  and  allowances $5,132 

Less: 

Federal  excise  tax  $.535 

Freight  on  sugar  to  destination 352  .887      $4,245 

Less  sales  and  marketing  expenses: 

Insurance  on  sugar  only $  .007 

State  taxes,  and  personal  property  taxes  on  sugar      .040 
Storage  on  sugar  (no  charge  is  made  for  storage 

of  sugar  while  in  operative  factory  warehouses)      .056 
Loading,  handling,  reconditioning,  and  additional 

cost  of  packing  in  small  packages 077 

Brokerage  and  commissions 042 

Miscellaneous,  including  sales  department  sal- 
aries and  traveling  expenses,  advertising,  tele- 
phone expense,  losses  on  accounts,  etc 073      $  .295 

Net  return  from  sales $3,950 

Yours  truly, 

(Signed)     Haskins  &  Sells 

Interrogatory  No.  50 

Set  forth  month  by  month  the  amount  of  sugar 
beets  received  by  Crystal  from  each  of  plaintiffs  in 
this  action  for  the  1939,  1940  and  1941  cropping 
seasons.   [41] 

Answer  to  Interrogatory  No.  50 

From  Mandeville  Island  Farms 

1939  1940 

August  2,089  tons  4,430  tons 

September         5,629  tons  2,308  tons 

October  7,978  tons        10,912  tons 
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November          6,660  tons  5,846  tons 

December  1,934  tons 


Total  22,356  tons        25,430  tons 

From  Roscoe  C.  Zuckerman 

1941 
September  1,558  tons 

October  8,172  tons 

November  3,250  tons 

December  1,166  tons 


Total  14,146  tons 

Interrogatory  No.  51 

Set  forth  month  by  month  the  place  at  which  beets 
received  by  Crystal  from  plaintiffs  for  each  of  the 
cropping  seasons  1939,  1940  and  1941  were  pro- 
cessed and  the  amount  processed  at  each  place  so 
shown.  [42] 

Answer  to  Interrogatory  No.  51 


Processed  at 

Oxnard 

Processed  at  Clarksburg 

1939 

1940 

1941 

1939       1940       1941 

August 

X           X 

September 

X 

X 

X 

X 

October 

X 

X 

X 

X           X 

November 

X 

X 

XXX 

December 

X           X 

It  is  not  possible  to  determine  the  amount  of 
beets  processed  at  each  place  as  requested  in  In- 
terrogatory 51  (original  nimiber),  as  the  beets  have 
lost  their  identity,  and  no  weights  are  obtained  sub- 
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sequent  to  the  first  weights  obtained  at  the  time  the 
beets  are  delivered  to  the  receiving  station.  The 
weight  of  beets  processed  is  at  all  times  less  than 
the  weight  purchased. 

Interrogatory  No.  52 

Were  any  of  the  beets  produced  by  either  of  plain- 
tiffs during  the  cropping  years  1939,  1940  or  1941 
shipped  to  or  processed  into  sugar  at  a  factory  lo- 
cated outside  of  that  portion  of  California  lying 
north  of  the  36th  parallel,  and  if  so  state 

(a)  The  date  of  each  such  shipments  left  San  Joa- 
quin or  Sacramento  counties:  [43] 

Answer  to  Interrogatory  No.  52  and  (a) 
(respectively) 
Yes. 

(a)  It  is  not  possible  to  answer  this  sub-head  of 
the  Interrogatory  since  on  the  date  the  shipments 
left  San  Joaquin  or  Sacramento  counties  the  beets 
had  lost  their  identity  as  plaintiffs'  beets. 

Interrogatory  No.  52  (b) 

(b)  The  date  each  shipment  arrived  at  the  re- 
finery where  they  were  processed; 

Answer  to  Interrogatory  No.  52  (b) 

(b)  Because  of  loss  of  identity  as  explained  in 
(a)  above,  this  sub-head  of  the  Interrogatory  can- 
not be  answered. 

Interrogatory  No.  52  (c) 

(c)  The  weight  at  point  of  commencement  of  ship- 
ment of  the  beets  involved  in  each  shipment; 
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Answer  to  Interrogatory  No.  52  (c) 

(c)  See  answer  to  (a)  above. 

Interrogatory  No.  52  (d) 

(d)  The  weight  at  point  of  destination  of  the  beets 
involved  in  each  shipment; 

Answer  to  Interrogatory  No.  52  (d) 

(d)  See  answer  to  (b)  above. 

Interrogatory  No.  52  (e) 

(e)  The  place  where  the  sugar  content  and  weight 
of  the  [44]  beets  were  determined  in  so  far  as  pay- 
ment to  plaintiffs  was  concerned. 

Answer  to  Interrogatory  No.  52  (e) 
(e)  The  sugar  content  was  determined  at  Clarks- 
burg, California. 

The  gross  weight  was  determined  at  the  scales  of 
the  beet  dump  where  beets  were  originally  received. 

Interrogatory  No.  54 
If  the  answer  to  either  item  52  (original  number) 
or  53  (original  number)  was  in  the  affirmative,  state 
whether  the  net  returns  from  the  sale  of  sugar  pro- 
duced from  said  beets  processed  outside  of  that  por- 
tion of  California  which  is  located  north  of  the  36th 
parallel  was  included  in  determining  the  ''average 
net  returns"  for  growers  in  California  north  of  the 
36th  parallel  under  pars.  5  and  6  of  the  1939,  1940 
or  1941  contracts. 

Answer  to  Interrogatory  No.  54 
No. 
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Interrogatory  No.  55 

If  the  answer  to  either  Interrogatories  52  or  53 
was  in  the  affirmative,  state  whether  the  net  return 
from  the  sale  of  sugar  produced  from  such  beets 
was  included  in  determining  the  payment  to  grow- 
ers who  produced  beets  in  California  south  of  the 
36th  parallel  and  who  delivered  them  to  Crystal. 
(Nos.  52  and  53  above  are  original  numbers.)   [45] 

Answer  to  Interrogatory  No.  55 

Yes. 

Interrogatory  No.  58 

Was  this  amount  arrived  at  by  averaging  the  net 
return  of  American  Crystal  with  the  net  return  of 
any  one  or  more  refineries  and  if  so  what  refineries  ? 

Answer  to  Interrogatory  No.  58 

Although  it  is  not  free  from  doubt  whether  In- 
terrogatory 58  (original  number)  and  each  succeed- 
ing Interrogatory  through  No.  70  (original  number) 
refer  to  the  1939  grower  contract  and  settlement 
thereunder,  it  has  been  assumed  that  such  is  the 
case,  and  the  Answers  to  said  Interrogatories  have 
been  made  on  that  assumption. 

The  figure  given  in  the  Answer  to  Interrogatory  57 
(original  number)  was  arrived  at  by  averaging  the 
net  return  received  by  Crystal  for  sugar  sold  from 
its  Clarksburg,  California  factory,  with  the  net  re- 
turn received  by  Holly  Sugar  Corporation  for  sugar 
sold  from  its  factories  at  Alvarado,  California, 
Tracy,  California,  and  Hamilton  City,  California, 
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and  the  net  return  received  by  Spreckels  Sugar  Com- 
pany for  sugar  sold  from  its  factories  located  at 
Spreckels,  California,  Manteca,  California,  and 
Woodland,  California, 

Interrogatory  No.  61 

Who  determined  the  average  net  return  of  Crystal 
that  [46]  was  used  in  determining  the  average  of 
the  companies  and  how  was  it  determined"? 

Answer  to  Interrogatory  No.  61 

In  obtaining  the  return  for  the  contract  year 
ended  July  31,  1940  (the  1939  crop  year),  the  aver- 
age net  return  for  each  of  the  three  companies  was 
not  required  and  accordingly  there  was  no  weight- 
ing of  averages.  The  average  net  return  per  one  hun- 
dred pounds  of  sugar  sold  during  the  year  which 
was  produced  at  the  factories  of  American  Crystal 
Sugar  Company,  Holly  Sugar  Corporation,  and 
Spreckels  Sugar  Company,  (all  located  in  California 
north  of  the  36th  parallel),  represented  the  result  of 
dividing  the  total  dollar  amount  of  net  return  from 
sales  (gross  receipts  from  sales  less  cash  discounts 
and  allowances,  Federal  excise  tax,  freight,  and  sales 
and  marketing  expenses)  by  the  total  number  of  100 
pound  bags  sold.  The  determination  was  made  by 
Haskins  &  Sells. 

Interrogatory  No.  62 
Set  forth  the  figures  and  the  method  of  calculation 
and  the  calculation  from  which  the  average  net  re- 
turn of  Crystal  was  determined. 
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Answer  to  Interrogatory  No.  62 

Number  of  Bags  of  Sugar  Sold  (expressed  in  terms  of 

100  lbs.  to  a  bag) 816,009 

r  - 

Gross  Receipts  from  Sales,  Less  Cash  Discounts  and 

Allowances $3,585,216.43 

Less :  

Federal  excise  tax $     436,146.05 

Freight  on  sugar  to  destination 357,582,96 

Total $     793,729.01 

Remainder $2,791,487.42 

Less  Sales  and  Marketing  Expenses: 

Insurance  on  sugar  only $       11,647.70 

State  taxes,  and  personal  property  taxes  on  sugar....         37,847.67 
Storage  on  sugar  (no  charge  is  made  for  storage  of 

sugar  while  in  operative  factory  warehouses) 75,125.26 

Loading,  handling,   reconditioning,   and  additional 

cost  of  packing  in  small  packages 53,381.32 

Brokerage  and  commissions 39,002.25 

Miscellaneous,  including  sales  department  salaries 

and  traveling  expenses,  advertising,  telephone  and 

telegraph  expense,  losses  on  accounts,  etc 25,885.10 

Total  sales  and  marketing  expense $     242,889.30 

Net  Return  From  Sales S  2,548,598.12 

i 

Also  see  answer  to  Interrogatory  96  (original  num- 
ber).  [48] 

Interrogatory  No.  86 
Do  you  know  of  any  instance  or  instances  in  which 
any  of  said  three  manufacturers  of  sugar  beets  other 
than  Crystal  bought  sugar  beets  from  any  grower 
in  California  north  of  the  36th  parallel  who  did 
not  buy  sugar  beet  seeds  from  that  manufacturer 
and  if  so  set  forth,  for  each  instance,  the  name  of 
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the  manufacturer  and  the  name  of  the  grower,  and 
the  approximate  dates. 

Answer  to  Interrogatory  No.  86 

No. 

Interrogatory  No.  87 

The  answer  of  Crystal  admits  the  authenticity  of 
the  form  and  contents  of  those  certain  contracts, 
copies  of  which  are  annexed  to  the  amended  com- 
plaint as  Exhibits  A,  B,  C  and  D.  Exhibit  B  is  the 
1939  Grower  Contract.  It  provides  in  par.  5  that  the 
price  to  be  paid  the  grower  should  be  determined 
upon  the  average  net  returns  received  for  sugar 
manufactured  at  beet  sugar  factories  located  north 
of  the  36th  parallel  and  sold  during  the  period 
therein  set  forth.  Exhibit  A  is  the  1938  contract. 
This  provides  that  the  price  to  be  paid  the  grower 
should  be  determined  upon  the  average  net  return 
received  by  Crystal  from  sugar  manufactured  at  its 
Clarksburg  factory  and  sold  by  it  during  a  speci- 
fied period.  Was  this  change  in  the  method  of  pay- 
ment from  the  1938  method  of  using  average  net 
return  from  sugar  [49]  manufactured  at  Crystal's 
Clarksburg  factory  to  1939  method  of  using  the  aver- 
age net  return  of  all  beet  sugar  factories  in  Cali- 
fornia north  of  the  36th  parallel,  made  with  or 
without  consultation,  discussion  or  conference  by 
Crystal  with  any  of  the  other  manufacturers  of  sugar 
in  California  north  of  the  36th  parallel? 

Answer  to  Interrogatory  No.  87 
The  change  referred  to  in  this  Interrogatory  was 
made  with   consultation,   discussion   or   conference 
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by  Crystal  with  the  other  manufacturers  of  sugar 
in  California  north  of  the  36th  parallel. 

InteiTOgatory  No.  90 
When  did  Crystal  acquire  its  Clarksburg  factory ; 
how  did  it  acquire  it ;  and  what  was  the  cost  of  the 
factory  and  the  cost  of  its  equipment? 

Answer  to  Interrogatory  No.  90 
Crystal  acquired  its  Clarksburg  factory  on  April 
16,  1936  from  The  Amalgamated  Sugar  Company 
through  an  exchange  of  assets.  At  the  time  of  acquisi- 
tion a  value  of  $1,116,162.44  was  allocated  for  the 
Clarksburg  factory  site,  buildings,  and  equipment. 
Our  records  do  not  disclose  separately  the  cost  of 
the  factory  and  the  cost  of  its  equipment. 
Interrogatory  No.  91 
What  other  beet  sugar  factories  were  acquired  by 
Crystal    [50]   from  January  1,   1937  to  December 
31,  1943  and  what  was  the  location  and  cost  of  each 
factory  and  what  was  the  cost  of  the  equipment  of 
each? 

Answer  to  Interrogatory  No.  91 
No  other  beet  sugar  factories  were  acquired  by 
Crystal  during  the  designated  period. 

Interrogatory  No.  96 
It  is  alleged  in  sub-paragraph  (m)  of  paragraph 
V  of  the  answer  herein  that  the  net  sales  return 
secured  from  sugar  sold  by  defendant  from  its 
Clarksburg,  California,  factory  was  in  1939  $3,123, 
1940  $3,163,  in  1941  $3,970.  Set  forth  an  itemized 
breakdown  of  said  figures  for  each  year,  showing  all 
items  of  income  and  all  items  of  expenditure  that 
entered  into  said  figures.  [51] 
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Interrogatory  No.  107 
Do  you  know  of  any  instance  in  California  north 
of  the  36th  parallel  during  the  cropping  years  1937, 
1937,  1M8,  1942  or  1943  in  which  any  manufacturer 
of  sugar  from  sugar  beets  paid  the  grower  of  sugar 
beets  a  price  not  determined  by  the  net  returns  from 
the  sale  of  sugar  manufactured  in  California  north 
of  the  36th  parallel  by  the  particular  manufacturer 
or  by  a  particular  factory  or  factories  of  that  manu- 
facturer, and  if  so  state  the  time  and  place  of  each 
of  such  instances,  the  name  of  the  grower  and  the 
name  of  the  manufacturer. 

Answer  to  Interrogatory  No.  107 
Crystal  is  informed  and  believes  that  during  the 
cropping  years  1937,  1938,  1942  and  1943,  sugar 
beets  were  grown  north  of  the  36th  parallel  and  pro- 
cessed by  the  Union  Sugar  Company  factory  at 
Betteravia,  California,  and  that  the  said  Company, 
the  processor  of  such  beets,  paid  the  growers  of  the 
beets  on  a  price  that  w^as  not  based  on  the  net  returns 
from  the  sale  of  sugar  manufactured  in  California 
north  of  the  36th  parallel.  Names  of  such  growers 
are  not  known. 

Crystal  paid  in  the  cropping  year  1942  for  early 
delivered  beets  $1.00  per  ton  the  first  week,  70  cents 
the  second  week  and  35  cents  the  third  week,  these 
payments  in  addition  to  the  scale  price.  Crystal  also 
paid  for  1942  [54]  beets  a  bonus  of  50  cents  per  ton 
above  the  scale  price. 

1943  crop  beets  were  purchased  under  the  Com- 
modity Credit  Corporation  Support  Program,  and 
Crystal,  as  well  as  all  other  processors,  paid  to  the 
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growers  a  price  not  based  upon  the  net  returns  from 
the  sale  of  1943  crop  sugar.  The  price  Crystal  paid 
was  composed  of  a  base  payment,  a  support  payment 
established  by  Commodity  Credit  Corporation,  an 
early  delivery  incentive  of  25  cents  per  ton  and  an 
incentive  paynaent  of  $1.00  per  ton. 

While  other  companies  entered  into  contracts  at 
least  for  the  1942  crop  season  with  growers  north 
of  the  36th  parallel  which  provided  for  payment 
of  beets  in  addition  to  the  price  determined  (in 
part)  by  the  net  returns  as  described  in  this  In- 
terrogatory, Crystal  does  not  know  whether  such  ad- 
ditional payments  were  made. 

(While  the  Interrogatory  includes  the  year  1938, 
it  has  been  assumed,  in  this  Answer,  that  1938  was 
intended.) 

Interrogatory  No.  110 

Do  you  know  of  any  instance  in  which  any  manu- 
facturer of  sugar  from  sugar  beets  in  California 
north  of  the  36th  parallel  purchased  sugar  beets  dur- 
ing the  cropping  years  1939,  1940  and  1941  from  a 
grower  for  manufacture  into  sugar,  which  manufac- 
turer did  not  purchase  the  same  under  a  contract 
which  provided  that  the  price  to  be  paid  to  the 
grower  should  be  determined  upon  the  average  net 
returns  from  the  sale  of  [55]  raw  sugar  of  all  sugar 
manufactured  in  manufacturing  plants  in  California 
north  of  the  36th  parallel.  If  so,  state  the  name  of 
the  grower,  the  name  of  the  manufacturer  and  the 
date. 

Answer  to  Interrogatory  No.  110 

No. 
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Interrogatory  No.  113 
When  did  Crystal  make  final  settlement  under  its 
agreement  with  sugar  beet  growers  in  California 
north  of  the  36th  parallel 

(a)  for  the  cropping  year  1937 

(b)  for  the  cropping  year  1938 

(c)  for  the  cropping  year   1939 

(d)  for  the  cropping  year   1940 

(e)  for  the  cropping  year   1941 

(f)  for  the  cropping  year   1942 

(g)  for  the  cropping  year  1943. 

Answer  to  Interrogatory  No.  113 

(a)  Between  August  1  and  August  31,  1938 

(b)  Between  August  1  and  August  31,  1939 

(c)  Between  August  1  and  August  31,  1940 

(d)  Between  August  1  and  August  31,  1941 

(e)  Between  August  1  and  August  31,  1942 

(f)  Between  August  1  and  August  31,  1943 

(g)  On  or  before  the  15th  day  of  the  month  fol- 
lowing the  delivery  of  beets  to  Crystal.  [56] 

Interrogatory  No.  121 
Did  you  have  any  knowledge  or  information  suf- 
ficient to  form  a  belief  as  to  whether  or  not  growers 
of  sugar  beets  in  California  north  of  the  36th  parallel 
could  or  could  not  have  sold  their  beets  at  a  profit 
to  any  manufacturer  of  sugar  other  than  Crystal, 
Holly  Sugar  Corporation  or  Spreckels  Sugar  Com- 
pany, during  any  of  the  cropping  years  1937  to  1942, 
both  inclusive,  and  if  so,  state  that  knowledge  or 
information. 
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Answer  to  Interrogatory  No.  121 

No. 

Interrogatory  No.  122 

Have  you  any  knowledge  or  information  sufficient 
to  form  a  belief  as  to  whether  or  not  sugar  beet  seeds 
were  available  to  growers  of  sugar  beets  in  Cali- 
fornia north  of  the  36th  parallel  from  any  source 
other  than  Crystal,  Holly  Sugar  Corporation  or 
Spreckels  Sugar  Company  during  any  of  the  crop- 
ping years  1937  to  1942,  both  inclusive,  and  if  so, 
state  what  knowledge  or  information. 

Answer  to  Interrogatory  No.  122 
No. 

Interrogatory  No.  123 

Did  Crystal  sell  or  supply  sugar  beet  seeds  to  any 
grower  or  producer  of  sugar  beets  in  California 
north  of  the  36th  parallel  during  the  cropping  years 
1938  to  1941,  both  [57]  inclusive,  who  did  not  con- 
tract with  it  imder  one  of  its  grower  contracts,  Ex- 
hibits A,  B,  C  and  D,  respectively,  of  the  amended 
complaint  ? 

Answer  to  Interrogatory  No.  123 
Crystal  did  sell  or  supply  sugar  beet  seeds  to 
growers  of  sugar  beets  in  California  north  of  the 
36th  parallel  during  the  cropping  years  1938  to 
1941,  both  inclusive,  who  did  not  contract  with  it 
under  one  of  its  grower  contracts,  Exhibits  A,  B,  C 
and  D,  respectively,  to  the  amended  Complaint,  since 
seeds  were  furnished  to  the  Company's  growers 
north  of  the  36th  parallel  who  had  signed  Crystal's 
Oxnard  factory  contracts.  Crystal  may  have  also  sold 
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or  supplied  sugar  beet  seeds  to  other  growers  or 
producers  of  sugar  beets  in  California  north  of  the 
36tli  parallel  during  the  designated  years  who  did 
not  contract  with  it  as  stated  in  the  Interrogatory, 
since  there  have  been  instances  in  which  beet  seeds 
have  been  sold  and  delivered  to  prospective  growers 
who  did  not  subsequently  contract  with  Crystal  for 
the  growing  of  beets.  No  specific  instances  in  which 
this  occurred  are  known  to  Crystal. 

Interrogatory  No.  132 
What  were  the  annual  upkeep  and  operating  ex- 
penses of  the  factory  of  Crystal  in  California  north 
of  the  36th  parallel  during  each  of  the  years  1937 
to  1943,  both  inclusive?  [58] 

Answer  to  Interrogatory  No.  132 
There  are  inadequate  criteria  in  this  Interrogatory 
to  guide  Crystal  in  answering.  And  there  is  consid- 
erable diversity  of  opinion  among  accountants  as  to 
what  constitutes  "annual  upkeep  and  operating  ex- 
penses." However,  the  following  figures  have  been 
prepared,  which  Crystal  feels  fairly  reflect  ''annual 
upkeep  and  operating  expenses,"  as  requested.  The 
figures  include  Labor,  Supplies,  Maintenance  and 
Repairs,  Local  General  Expenses,  Insurance,  Taxes 
and  Depreciation. 


1937 

$600,717.91 

1938 

564,561.99 

1939 

675,918.87 

1940 

729,205.45 

1941 

673,831.73 

1942 

759,930.73 

1943 

542,359.71 
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Interrogatory  No.  137 
If  your  answer  to  the  preceding  interrogatory 
was  in  the  negative,  then  set  forth  the  method  of 
pricing  used  by  Crystal  in  the  sale  of  sugar  during 
each  of  the  years  1937,  to  1943,  both  inclusive? 

Answer  to  Interrogatory  No.  137 
Sales  of  sugar  made  by  Crystal  during  each  of 
said  years  were  made  at  prices  determined  by  the 
price  of  cane  [59]  sugar  at  the  Seaboard  cane  sugar 
refineries,  such  as  San  Francisco,  New  York,  or 
New  Orleans,  adding  such  freight  as  there  may 
have  been  from  the  refinery  point  producing  the 
lowest  price  at  the  destination,  subject  always  to 
the  prevailing  differential  between  the  price  of  can 
sugar  and  beet  sugar,  and  further  subject  to  such 
adjustments  as  were  necessary  to  meet  the  competi- 
tion of  other  sellers  of  sugar. 

Interrogatory  No.  138 
During  the  years  1937  to  1943,  both  inclusive, 
when  Crystal  sold  sugar  for  delivery  to  a  given 
point  in  the  United  States,  was  the  price  in  any 
way  affected  by  the  location  of  the  particular  fac- 
tory at  which  the  sugar  was  manufactured  and  if 
so  state  how  or  in  what  manner? 

Answer  to  Interrogatory  No.  138 
No. 

Interrogatory  No.  139 
During    each    of    said    years,    when    sugar    was 
shipped  from  the  Clarksburg,   California,   factory 
to  Crystal  to  a  purchaser  in 
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(a)  Stockton,  California, 

(b)  Sacramento,  California, 

(c)  Portland,  Oregon, 

(d)  Los  Angeles,  California, 

(e)  Salt  Lake  City,  Utah, 

(f)  Denver,  Colorado,  [60] 

(g)  Phoenix,  Arizona, 

was  the  price  the  San  Francisco  price,  plus  freight 
from  San  Francisco  %  If  the  answer  is  in  the  affirma- 
tive, state  in  which  of  said  years  that  situation  ap- 
plied. If  the  answer  is  in  the  negative,  set  forth 
what  the  pricing  method  was. 

Answer  to  Interrogatory  No.  139 
The  price  of  sugar  shipped,  if  any,  from  the 
Clarksburg,  California,  factory  to  the  destinations 
named  in  this  Interrogatory,  in  each  of  the  years 
1937-1943,  both  inclusive,  was  the  San  Francisco 
price  of  cane  sugar  (less  the  prevailing  differential 
between  the  price  of  cane  sugar  and  beet  sugar) 
plus  the  freight  from  San  Francisco,  subject  to  ad- 
justments necessary  to  meet  the  competition  of  other 
sellers  of  sugar. 

Interrogatory  No.  140 
During  each  of  said  years,  when  sugar  was  shipped 
from  the  southern  California  factory  of  Crystal  to 
a  purchaser  in 

(a)  Stockton,  California, 

(b)  Sacramento,  California, 

(c)  Portland,  Oregon, 

(d)  Los  Angeles,  California, 

(e)  Salt  Lake  City,  Utah, 
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(f)  Denver,  Colorado, 

(g)  Phoenix,  Arizona, 

was  the  price  the  San  Francisco  price,  plus  freight 
from  [61]  San  Francisco?  If  the  answer  is  in  the 
affirmative,  state  in  which  of  said  years  that  situa- 
tion applied.  If  the  answer  is  in  the  negative,  set 
forth  what  the  pricing  method  was. 

Answer  to  Interrogatory  No.  140 
The  price  of  sugar  shipped,  if  any,  from  the  Ox- 
nard,  California,  factory  to  the  destinations  named 
in  this  Interrogatory,  in  each  of  the  years  1937-1943, 
both  inclusive,  was  the  San  Francisco  price  of  cane 
sugar  (less  the  prevailing  differential  between  the 
price  of  cane  sugar  and  beet  sugar)  plus  the  freight 
from  San  Francisco,  subject  to  adjustments  neces- 
sary to  meet  the  competition  of  other  sellers  of  sugar. 

By  way  of  a  general  preface  to  the  answers  to 
Interrogatories  145  to  167,  both  inclusive,  (original 
numbers)  Crystal  states  that  during  the  periods  in- 
volved in  the  "Additional  Interrogatories,"  the 
Company  had  few  growers  north  of  the  36th  parallel 
^ho  contracted  with  the  Company's  Oxnard  factory, 
as  will  more  fully  appear  from  the  answers;  that, 
generally  speaking,  all  of  such  growers  delivered 
their  beets  to  the  Company's  dump  at  Tagus,  Cali- 
fornia; that  conceivably  some  beets  delivered  at 
Ta.gus  may  have  been  grown  south  of  the  36th 
parallel;  that  it  is  also  conceivable  that  some  few 
beets  grown  north  of  the  36th  parallel  were  deliv- 
ered to  Crystal  at  a  beet  dump  south  of  the  parallel ; 
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[62]  that  the  variation  one  way  or  the  other,  if  any, 
would  be  inconsequential  in  relation  to  the  total  fig- 
ures involved.  An  exact  determination  as  to  the 
source  of  each  ton  of  beets  grown  in  this  border 
area,  that  is,  whether  grown  north  or  south  of  the 
36th  parallel,  would  involve  an  attempt  to  recon- 
struct facts  and  records,  which  would  almost  cer- 
tainly be  impossible  at  this  date,  and  an  inspection 
and  perhaps  a  survey  of  each  farm  near  the  parallel 
from  which  beets  were  delivered  during  the  years 
covered  by  the  Interrogatories.  In  view  of  these  cir- 
cumstances. Crystal  has  assumed,  in  preparing  the 
answers  to  Interrogatories  145  to  167  (original  num- 
bers), both  inclusive,  that  all  beets  grown  north  of 
the  36th  parallel  under  contracts  with  Crystal's  Ox- 
nard  factory,  and  only  such  beets,  were  delivered 
at  the  Tagus,  California,  beet  dump. 

Interrogatory  No.  145-C 
Plaintiff  Mandeville  delivered  in  the  1939  sea- 
son 22,355.6  tons  of  sugar  beets  of  18.25  7©  sugar 
content.  What  would  have  been  paid  to  a  grower 
who  signed  an  Exhibit  14  type  of  contract  who  de- 
livered to  Crystal  in  that  season  sugar  beets  of  that 
quantity  and  quality? 

Answer  to  Interrogatory  No.  145-C 
$125,154.36.  [63] 

Interrogatory  No.  145-D 
Plaintiff  Mandeville  delivered  in  1940,  25,430.3 
tons  of  sugar  beets  of  15.55%  sugar  content.  What 
would  have  been  paid  to  a  grower  who  signed  an 
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Exhibit  16  type  of  contract  who  delivered  to  Crystal 
in  that  season  sugar  beets  of  that  quantity  and 
quality  ? 

Answer  to  Interrogatory  No.  145-D 
$120,921.08. 

Interrogatory  No.  145-E 
Plaintiff  Zuckerman  delivered  in  1941,  14,144.7 
tons  of  sugar  beets  of  15.47%  sugar  content.  What 
would  have  been  paid  to  a  grower  who  signed  an 
Exhibit  18  type  of  contract  who  delivered  sugar 
beets  to  Crystal  in  that  season  of  that  quantity  and 
quality  ? 

Answer  to  Interrogatory  No.  145-E 

$83,552.74. 

Interrogatory  No.  146 

On  page  2  of  the  Amendment  to  Answer  in  sub- 
paragraph "m"  there  appears  the  following:  "Al- 
leges that  although  it  does  know  the  tonnage,  at  the 
point  of  delivery,  of  the  beets  produced  by  plaintiffs, 
and  each  of  them,  and  delivered  to  it,  which  were 
subsequently  shipped  to  its  refinery  in  Southern 
California  located  at  Oxnard,  it  does  not  know  the 
tonnage  of  plaintiffs'  beets  so  shipped  at  the  point 
of  commencement  of  shipment  to  said  refinery  [64] 
at  said  Oxnard." 

(A)  Set  forth  year  by  year  the  tonnage  at  point 
of  delivery  for  beets  produced  by  each  of  the  plain- 
tiffs. 

Answer  to  Interrogatory  No.  146  (A) 
The  tonnage  of  beets  delivered  by  each  of  the  plain- 


Mandeville  Island  Farms,  Inc.,  et  al.        793 

tiffs  at  point  of  delivery,  which  were  subsequently 
shipped  to  Crystal's  factory  at  Oxnard,  California, 
during  each  of  the  years  in  question,  was  as  follows : 


Tons 

Delivered  by 

1939 

14,348 

Mandeville  Island  Farms,  Inc. 

1940 

13,167 

Mandeville  Island  Farms,  Inc. 

1941 

10,381 

Roscoe  C.  Zuckerman. 

Interrogatory  No.  146  (B) 
As  to  such  beets,  were  the  accountings  that  were 
made  to  plaintiffs  by  Crystal  based  on  the  tonnage 
of  beets  at  point  of  commencement  of  shipment  or 
on  the  tonnage  of  beets  at  pohit  of  delivery  at  Ox- 
nard or  at  some  other  point  and  if  so  what  point  ? 

Answer  to  Interrogatory  No.  146  (B) 
The  accountings  that  were  made  to  plaintiffs  by 
Crystal  were  based  on  the  weight  of  beets  at  the 
time  they  were  delivered  to  Crystal's  receiving  sta- 
tions. See  answer  to  subdivision  A  of  this  Interroga- 
tory. 

Interrogatory  No.  147 
It  is  alleged  in  subparagraph  "n"  of  said  Amend- 
ment to  [65]  Answer,  pages  2  and  3,  that  during 
the  crop  years  1939,  1940  and  1941,  there  were  three 
manufacturers  who  operated  sugar  beet  factories  in 
Southern  California,  and  that  Exhibits  1  to  19  are 
copies  of  contracts  in  force  during  said  periods  in 
Southern  California.  Exhibits  14  to  19  both  inclu- 
sive are  Crystal  contracts  and  they  refer  to  ''the 
four  southernmost  beet  sugar  companies  in  South- 
ern California."  Were  there  three  beet  sugar  com- 
panies in   Southern   California   as   alleged   in   the 
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Amendment  to  Answer  or  four  as  set  forth  in  said 
Exhibits,  and  if  four,  state  their  names. 

Answer  to  Interrogatory  No.  147 
As  alleged  in  paragraph  5  (n)  of  "Amendment 
to  Answer,"  during  the  crop  years  1939,  1940  and 
1941  there  were  three  manufacturers  who  operated 
sugar  beet  factories  in  '^ Southern  California."  As 
stated  in  the  exhibits  referred  to,  there  were  four 
beet  sugar  companies  who  operated  in  ''Southern 
California";  however,  one  of  the  four  contracted 
with  growers  for  the  production  of  sugar  beets  dur- 
ing the  designated  years,  but  did  not  operate  a  sugar 
factory  in  any  of  said  years. 

Interrogatory  No.  148 

It  is  alleged  in  subparagraph  "p"  of  page  3  of 
the  Amendment  to  Answer  that  the  average  joint 
net  returns  for  sugar  manufactured  in  Southern 
California  during  the  cropping  [66]  years  1939, 
1940  and  1941  was  greater  than  the  average  net  re- 
turn for  sugar  manufactured  during  the  same  crop- 
ping years  in  Northern  California. 

(A)  Set  forth  for  each  of  said  years  the  average 
net  returns  for  sugar  manufactured  in  Southern 
California. 

Answer  to  Interrogatory  No.  148  (A) 
The  average  net  returns,  as  defined  in  the  con- 
tracts of  the  beet  sugar  processors  who  operated  in 
''Southern  California"  during  the  designated  years, 
received  by  the  said  "Southern  California"  pro- 
cessors for  sugar  manufactured  at  said  processors' 
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"Southern  California"  factories  and  sold  during  the 
designated  crop  years  are  as  follows: 

1939  3.378c  per  pound 

1940  3.398c  per  pound 

1941  4.066c  per  pound 

Interrogatory  No.  148  (B) 

(B)  Set  forth  for  each  of  said  years  the  net  re- 
turn of  Crystal  for  sugar  manufactured  in  southern 
California. 

Answer  to  Interrogatory  No.  148  (B) 
Crystal's  net  returns  from  the  sale  of  sugar  manu- 
factured in  its  "Southern  California"  factory  and 
sold  during  the  designated  crop  years  are  as  follows : 

1939  3.155c  per  pound 

1940  3.227c  per  pound 

1941  4.068c  per  pound  [67] 

Interrogatory  No.  148  (C) 

(C)  Set  forth  for  each  of  said  years  the  net  re- 
turn of  each  of  the  other  companies. 

Answer  to  Interrogatory  No.  148  (C) 
Crystal  does  not  know  the  net  returns  in  each  or 
any  of  the  designated  years  of  "each  of  the  other 
companies",  or  any  of  them. 

Interrogatory  No.  150 

Exhibits  14  to  19  both  inclusive  provide  that 
Crystal  would  pay  freight  on  all  beets  in  cars  loaded 
to  capacity. 

(A)  Did  Crystal  pay  such  freight  during  each  of 
said  years'? 
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Answer  to  Interrogatory  No.  150  (A) 

(A)  Yes. 

Interrogatory  No.  150  (B) 

(B)  Was  such  freight  included  in  whole  or  in 
part  in  determining  the  average  net  returns  under 
said  contracts,  and  if  in  part,  what  part  for  each 
of  said  years? 

Answer  to  Interrogatory  No.  150  (B) 

(B)  No. 

Interrogatory  No.  150  (C) 

(C)  Did  Crystal  pay  the  freight  on  the  beets  pro- 
duced by  plaintiffs  which  were  shipped  to  the  Ox- 
nard  factory  in  1939,  1940  and  1941?  If  so,  was  that 
freight  or  any  part  thereof  charged  as  a  part  of 
Northern  California  operations  or  [68]  Southern 
California  operations  or  neither?  And  if  so,  what 
part  as  to  each  of  said  years? 

Answer  to  Interrogatory  No.  150  (C) 

(C)  Yes.  All  charged  to  ''Southern  California" 
operations. 

Interrogatory  No.  150  (D) 

(D)  Was  such  freight  in  whole  or  in  part  in- 
cluded as  a  cost,  expense  or  charge  in  determining 
the  average  net  returns  under  either  the  Northern 
or  Southern  California  contracts  for  any  of  said 
years  and  if  so  under  which  contract  for  each  of 
said  years  and  in  what  amounts? 

Answer  to  Interrogatory  No.  150  (D) 

(D)  No. 


Mandeville  Island  Farms,  Inc.,  et  al.        1^1 

Interrogatory  No.  150  (E)  (a) 
No  specific  reference  is  made  to  freight  in  the 
Northern  California  contracts  for  1939,  1940  and 
1941.  Who  paid  the  freight  or  delivery  charges  on 
beets  produced  in  Northern  California 

(a)  and  transported  to  Clarksburg  during  each 
of  said  years; 

Answer  to  Interrogatory  No.  150  (E)  (a) 
(E)   (a)  American  Crystal  Sugar  Company. 

Interrogatory  No.  150  (E)  (b) 

(b)  and  transported  to  Oxnard  during  each  of 
said  years?  [69] 

Answer  to  Interrogatory  No.  150  (E)  (b) 
(E)   (b)  American  Crystal  Sugar  Company. 

Interrogatory  No.  151 
Set  forth  by  crop  years  1939,  1940  and  1941  the 
total  amount  of  freight  and  transportation  charges 
upon  beets  produced  during  each  of  said  years  in 
Northern  California  and  delivered  to  defendant  and 
processed  in  Southern  California. 

Answer  to  Interrogatory  No.  151 
The  information  requested  cannot  be  furnished 
due  to  the  fact  that  some  of  the  pertinent  records 
have  been  destroyed. 

Interrogatory  No.  153 
Set  forth  the  tonnage  of  sugar  beets  produced  in 
California  north  of  the  36th  parallel  and  manufac- 
tured into  sugar  by  Crystal  in  Southern  California 
during  each  of  the  crop  years  1938,  1939,  1940,  1941 
and  1942. 


1938 

11,745  tons 

1939 

39,469  tons 

1940 

39,023  tons 

1941 

37,089  tons 

1942 

14,463  tons 

798       American  Crystal  Sugar  Company  vs. 

Answer  to  Interrogatory  No.  153 
The  tonnage  of  sugar  beets  produced  in  Califor- 
nia north  of  the  36th  parallel  which  were  shipped 
by  Crystal  to  its  Oxnard,  California,  factory  for 
manufacture  into  sugar,  for  each  of  the  designated 
years  was  as  follows: 


[70] 


The  figures  given  above  are  not  to  be  construed 
as  the  tonnage  of  those  beets  which  were  manufac- 
tured into  sugar  by  Crystal  at  its  Oxnard,  California, 
factory  from  beets  produced  in  California  north  of 
the  36th  parallel. 

Interrogatory  No.  154 
Set  forth  the  tonnage  of  sugar  beets  produced  in 
Southern  California  and  manufactured  into  sugar 
by  Crystal  in  Southern  California  during  each  of 
the  crop  years  1938,  1939,  1940,  1941  and  1942. 

Answer  to  Interrogatory  No.  154 
Total  tons 

1938  174,529.9 

1939  266,859.6 

1940  254,712.5 

1941  135,897.8 

1942  276,105.1 

The  figures  given  above  are  not  to  be  construed 
as  the  tonnage  of  those  beets  which  were  manufac- 
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tured  into  sugar  by  Crystal  at  its  Oxnard,  Califor- 
nia, factory  from  beets  produced  in  Southern  Cali- 
fornia, but  rather  the  tonnage  of  beets  ''produced" 
in  "Southern  California"  for  manufacture  at  the 
Oxnard  factory.  See  answer  to  Interrogatory  156 
(original  number).  [71] 

Interrogatory  No.  156 
Set  forth  the  total  amount  of  sugar  beets  manu- 
factured into  sugar  by  Crystal  in  Southern  Cali- 
fornia in  each  of  the  following  crop  years:  1938, 
1939,  1940,  1941  and  1942. 

Answer  to  Interrogatory  No.  156 

1938  180,794  tons 

1939  295,901  tons 

1940  284,585  tons 

1941  166,714  tons 

1942  274,372  tons 

Interrogatory  No.  160 
In  answer  to  Interrogatory  9  (original  number), 
heretofore  submitted,  it  is  stated  that  ''some  of  the 
sugar  beets  produced  in  California  north  of  the  36th 
j)arallel  and  delivered  to  Crystal  were  not  processed 
into  sugar  at  Crystal's  Clarksburg,  California,  fac- 
tory. As  to  such  sugar  beets  processed  elsewhere, 
their  identity  as  beets  in  California  north  of  the 
36th  parallel  was  lost  and  consequently  the  tonnage 
of  sugar  manufactured  from  such  transferred  beets 
is  not  determinable."  Is  it  true  that  it  is  impossible 
for  any  officer  of  Crystal  to  determine  from  any  of 
its  records  the  amount  of  sugar  manufactured  out- 
side of  Northern  California  by  Crystal  during  the 
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crop  years  1939,  1940  and  1941  from  sugar  beets 
produced  in  Northern  California?  [72] 

Answer  to  Interrogatory  No.  160 
Yes. 

Interrogatory  No.  163 

With  reference  to  the  letter  or  memorandum  that 

appears  at  page  29  of  the  defendant's  answers  to 

certain  interrogatories,  it  appears  to  be  signed  by 

the  initials  ''A¥.E.K."  Whose  initials  are  ''W.E.K."? 

Answer  to  Interrogatory  No.  163 
W.  E.  Kraybill,  one  of  Crystal's  officers  shown 
in  the  answer  to  Interrogatory  1  (original  number). 

Interrogatory  No.  166 
The  contracts  between  Crystal  and  growers  of 
sugar  beets  during  the  cropping  years  1939,  1940 
and  1941  for  Northern  California  provided  that  the 
price  to  be  paid  the  grower  should  be  determined 
by  a  formula  in  which  one  of  the  variables  was  the 
net  return  received  for  sugar  by  all  the  manufac- 
turers of  sugar  beets  in  Northern  California.  The 
contracts  between  Crystal  and  growers  of  sugar 
beets  in  Southern  California,  Exhibits  14,  15,  16,  17, 
18  and  19  provided  for  payment  to  the  growers  by 
a  formula  in  which  one  of  the  variables  was  the  net 
return  received  for  sugar  ''by  the  four  southern- 
most beet  sugar  companies  in  Southern  California." 
Were  there  any  beet  sugar  factories  manufacturing 
sugar  from  sugar  beets  in  California  during  the 
cropping  years  1939,  1940  and  1941  other  than  the 
four  southernmost  [73]  beet  sugar  companies  in 
Southern  California  referred  to  in  Exhibits  14  to 
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19  inclusive  and  the  sugar  beet  companies  operat- 
ing in  Northern  California'? 

Answer  to  Interrogatory  No.  166 
As  explained  in  the  answer  to  Interrogatory  147 
(original  number)  there  were  only  three  beet  sugar 
factories  in  Southern  California  which  manufac- 
tured sugar  from  sugar  beets  during  the  cropping 
years  1939,  1940  and  1941.  Those  three  factories  and 
the  factories  operating  in  "Northern  California" 
were  the  only  beet  sugar  factories  manufacturing 
sugar  from  sugar  beets  in  California  during  the 
designated  years. 

Interrogatory  No.  53 — Evans 
Were  any  beets  produced  by  plaintiff  during  the 
cropping  year  1941  and  delivered  to  American 
Crystal  Sugar  Company  shipped  by  said  company 
to  it  sugar  factory  at  Oxnard,  California,  and  there 
manufactured  into  sugar? 

Answ^er  to  Interrogatory  No.  53 — Evans 
Yes. 

Interrogatory  No.  54 — Evans 
If  your  answer  to  the  preceding  interrogatory  is 
in  the  affirmative,  state  the  quantity  of  plaintiff's 
beets  that  were  so  shipped. 

Answer  to  Interrogatory  No.  54 — Evans 
Upon  delivery  of  beets  by  the  plaintiff,  such  beets 
were  loaded  onto  barges  with  beets  of  other  growers 
and  at  [74]  once  lost  identity  as  plaintiff's  beets; 
and  even  if  beet  dump  weights  were  available,  we 
still  could  not  determine  at  this  time  which  of  said 
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beets  were  shipped  to  Crystal's  Oxnard  factory  and 
which  to  the  Clarksburg  factory. 

Interrogator}^  No.  55 — Evans 
If  your  answer  to  Interrogatory  No.  8  (original 
number)  was  in  the  affirmative,  state  whether  the 
sales  of  sugar  manufactured  from  said  beets  (i.e., 
the  beets  produced  by  plaintiff  and  manufactured 
into  sugar  at  defendant's  Oxnard  factory)  were  in- 
cluded in  the  Southern  California  sugar  sales  or  in 
the  northern  California  sugar  sales  in  determining 
the  price  to  be  paid  growers  for  sugar  beets. 

Answer  to  Interrogatory  No.  55 — Evans 
The  sales  of  sugar  manufactured  from  plaintiff's 
beets  shipped  to  Oxnard  for  processing  were  in- 
cluded in  Southern  California  sugar  sales.  [75] 

[Endorsed] :    Filed  May  4,  1951. 


[Title  of  District  Court  and  Causes  No.  4643-8353.] 

Los  Angeles,  California 
Monday,  March  19,  1951,  11:00  a.m. 

The  Court :    You  may  proceed. 

The  Clerk:  4643  and  8353,  Mandeville  Island 
Farms  and  others  versus  American  Crystal  Sugar 
Company. 

Mr.  Works:    We  are  ready,  your  Honor. 

Mr.  Arndt:    Ready  for  the  plaintiff. 

The  Court:  How  about  this  question  of  time, 
gentlemen?  Mr.  Arndt  has  raised  the  question  as 
to  the  time  element.  Mr.  Arndt  says  your  motion  is 
too  late. 
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Mr.  Arndt:  I  stated  that  his  motion  for  a  new 
trial  is  too  late. 

The  Court :  But  his  motion  is  to  amend  the  find- 
ings. 

Mr.  Works:    There  is  no  motion  for  a  new  trial. 

Mr.  Arndt :  A  motion  to  amend  the  findings  was 
made  in  time.  My  position  is  not  supported  by  af- 
fidavits or  evidence  or  anything  else. 

The  Court:  I  haven't  studied  this  because  I 
haven't  had  a  copy  of  the  findings.  What  is  the  cita- 
tion or  what  are  the  findings  that  are  in  question 
here? 

Mr.  Works:  Finding  18-D  on  page  17,  lines  10 
to  12. 

Your  Honor  will  recall  we  have  gone  through  four 
versions  of  these  findings  now  and  have  practically 
cleaned  them  up  with  reference  to  the  sugar  situa- 
tion. This  is  the  last  reference  to  sugar  in  the  find- 
ings and  it  appears  in  the  [3]  findings  as  to  damages 
to  which  it  is  irrelevant  in  the  first  place. 

I  made  this  motion  because  at  the  last  time  we 
discussed  these  findings  your  Honor  indicated  this 
finding  should  not  be  in  there  and  when  the  findings 
were  signed  it  was  there. 

Mr.  Arndt:  No  such  thing  occurred  in  my  pres- 
ence. I  said  I  was  going  to  settle  them  myself.  Of 
course  it  is  true  in  this  case  that  instead  of  taking 
the  seeds  to  the  sugar  bowl  I  was  only  taking  them 
to  the  refinery  and  that  was  the  theory  upon  which 
I  endeavored  to  hold  the  findings  and  let  it  be  cov- 
ered by  the  conclusions  of  law. 

Mr.  Works:     This  is  the  last  one  on  the  sugar 
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situation.  We  have  never  taken  an  exception  to  your 
Honor's  conclusion  of  law  where  the  theory  is  laid 
out  very  clearly. 

The  Court:  What  portion  of  it  did  you  make  a 
motion  to  strike  ? 

Mr.  Works :    This  clause,  your  Honor : 

"If  said  sugar  had  been  manufactured  and 
sold  in  interstate  commerce  in  competition  with 
sugar  of  the  co-conspirators,  unhampered  by 
said  combination  and  conspiracy " 

That  is  a  left-handed  finding. 

The  Court:  I  took  the  position  in  the  trial  that 
we  were  controlled  by  the  decision  of  the  Supreme 
Court.  I  think  I  remember  a  request  by  you  for  a 
finding  that  it  did  [4]  not  involve  interstate  com- 
merce or  words  to  that  effect. 

Mr.  Works :  There  was  no  effect  upon  sugar  and 
your  Honor  said  you  wouldn't  find  either  way. 

The  Court:  I  made  that  finding  in  view  of  the 
language  of  the  Supreme  Court's  decision. 

Mr.  Works:  Your  Honor  indicated  you  would 
not  find  either  way  on  the  question  of  sugar  competi- 
tion. This  is  a  left-handed  finding  on  that  subject. 

The  Court:  Didn't  I  make  a  finding  to  the  effect 
that  this  dealt  entirely  with  sugar  beets  within  the 
State  of  California. 

Mr.  Arndt:  Yes,  there  is  specifically  such  a  find- 
ing. 

Mr.  Works:    Yes. 

Mr.  Arndt:  That  was  one  of  the  things  that  was 
added. 
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Mr.  Works:  You  wanted  a  finding  as  to  a  con- 
spiracy to  fix  the  price  of  sugar  beets  when  the 
sugar  beets  were  entirely  harvested  and  processed 
within  the  State  of  California  and  then  manufac- 
tured into  sugar  without  crossing  state  lines. 

Mr.  Arndt:    Has  your  Honor  read  my  affidavit? 

The  Court:    Yes. 

Mr.  Arndt :  The  Zitkowski  letter  specifically  and 
definitely  says  that  is  just  what  they  intend  to  do. 
It  specifically  and  definitely  says  they  are  going 
to — they  want  to  stop  cut-throat  competition  in  the 
sale  of  sugar,  [5]  and  I  asked  what  he  meant  by 
that  and  he  said: 

'^Well,  we  have  to  give  a  discount  to  certain 
dealers  who  are  buying  sugar  from  us.  We  want 
to  stop  that." 

That  is  absolutely  uncontradicted,  from  their  own 
documents,  as  to  the  purpose  of  this  conspiracy. 

That  just  can't  be  brushed  aside  and  ignored. 
They  have  offered  no  explanation  of  that.  They  could 
have  brought  in  someone  from  the  company  who 
could  have  denied  that  but  they  didn't. 

He  specifically  testified  that  he  had  in  mind  the 
sugar  and  he  specifically  testified  that  it  was  with 
reference  to  cut-throat  competition: 

''Q.  What  particular  cut-throat  competition 
are  you  referring  to? 

'^A.     Oh,  stealing  one  another's  customers. 

"Q.  You  mean  by  'customers',  growers  of 
beets  or  just  purchasers  of  sugar? 

"A.     Purchasers  of  sugar." 
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And  then  when  he  spoke  about  the  cross-haul  of 
sugar  he  specifically  testified  that  meant  the  sugar 
and  not  the  beets.  In  other  words  this  letter  speci- 
fically ties  it  into  this  situation. 

The  Court:  Sugar  is  like  gasoline,  counsel.  They 
always  maintain  the  same  price  wherever  they  come 
from;  but  [6]  I  have  never  felt  that  this  conspiracy 
whereby  they  fixed  the  price  of  beets  was  a  part  of 
a  general  conspiracy. 

Mr.  Arndt:  But  the  letter  says  it  was.  In  other 
words,  the  California  manager  asked  the  head  office : 

''What  is  the  purpose  of  this  thing?  Why  are 
we  adopting  this  joint  method?  Why  are  we  all 
paying  the  growers  the  same  price" 

and  here  is  the  answer : 


''The  principal  objective " 

objective  of  what?  Of  this  joint  contract — not  a 
partial  objective,  but  is  to  obtain, 

"as  far  as  this  is  possible,  a  higher  average  net 
receipt  for  sugar  by  avoiding,  as  much  as  pos- 
sible, cut-throat  competition,  cross-haul  of  sugar 
and  other  similar  practices,  all  of  which  tend 
to  deijress  the  receipts  for  sugar  and  benefit 
principally  the  transportation  companies  and 
some  of  the  dealers  in  sugar  to  the  detriment 
of  perhaps  both  the  customer  and  the  grower 
of  beets,  as  well  as,  of  course,  the  processor  of 
such  beets." 

Now  there  they  set  forth  the  principal  objectives 
to  be  obtained. 
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The  Court:  Well,  wouldn't  this  be  true?  If  they 
were  able  to  stop  cut-throat  competition  in  the  sale 
of  sugar  wouldn't  that  inure  to  the  benefit  of  the 
grower  under  [7]  ordinary  circumstances? 

Mr.  Arndt :  If  they  had  not  combined  with  others 
regarding  the  freight.  In  other  words  what  hap- 
pened here  as  shown  by  the  figures  I  have  presented 
as  to  the  freight,  as  soon  as  this  conspiracy  started 
the  freight  rates  went  up  and  up  and  up  until  the 
last  year.  As  soon  as  the  conspiracy  was  over  they 
dropped  again.  In  other  words,  they  were  avoiding 
the  cross-haul  and  doing  the  various  things  they  are 
alleged  to  have  done  while  determining  where  the 
sugar  was  to  go. 

The  Court:  That  was  one  of  the  basic  theories 
upon  which  I  fixed  damages.  I  felt  the  increase  in 
freight  rates  was  primarily  due  to  the  heavy  crops. 

Mr.  Arndt:  But  the  other  companies  had  the 
same  heavy  crops  therefore  they  should  have  had 
the  same  increase  if  there  hadn't  been  some  outside 
motive  involved.  In  other  words,  the  fact  that  their 
rates  went  up  to  the  other  companies  and  prac- 
tically reached  them  shows  that  wasn't  the  situa- 
tion. It  couldn't  have  been. 

Mr.  Works:  Your  Honor  recall  the  testimony 
of  the  two  sales  managers.  Mr.  Arndt  has  been  talk- 
ing about  the  objective  sought  to  be  attained.  The 
undisputed  evidence  was  that  assmning  such  an  ob- 
jective, it  never  was  attained. 

The  Court:  If  you  think  I  can  recall  all  of  that 
testimony  you  are  flattering  me.  [8] 

Mr.  Works :  That  is  why  I  am  reading  it  to  you. 
I  have  it  right  here.  Mr.  Hayden  was  asked : 
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''Will  you  please  state  whether  or  not  the 
fact  that  during  1939,  1940  and  1941  these  grow- 
ers were  being  paid  on  a  joint  net  basis  had  any 
fact  whatever  on  either  the  price  or  the  supply 
or  competitive  condition  with  reference  to 
sugar?" 

His  answer  was: 

"No,  sir." 

"Q.  When  did  you  first  know  that  the 
method  of  paying  growers  in  the  Clarksburg 
district  had  changed  from  the  net  of  Clarksburg 
alone  to  the  joint  Holly-Spreckels  and  Crystal? 

"A.  Well,  it  was  some  time  in  recent  years, 
since  this  litigation  started.  I  didn't  know  prior 
to  that  time." 

The  Court:  That  is  the  best  kind  of  evidence 
you  can  have,  counsel — he  didn't  know  and  there 
was  no  change  in  his  methods." 

Mr.  Works :  Now  Hardy.  Hardy  was  the  western 
sales  manager : 

''Q.  From  your  experience  is  it  or  is  it  not 
a  fact  that  this  situation  where  the  beet  growers 
were  paid  on  a  joint  net  during  1939,  1940  and 
1941  had  no  effect  whatever  on  either  price  or 
supply  or  competitive  condition  with  reference 
to  sugar?  [9] 

"A.  As  a  matter  of  fact  I  didn't  know  it 
was  in  effect. 

"Q.     The  joint  net?  "A.     No. 

"Q.  Now,  did  the  utilization  of  this  joint  net 
during  those  years,  as  far  as  you  were  able  to 
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observe,  bring  about  any  change  whatever  in 
your  territory  either  in  marketing  method  or 
efficiency  in  the  sale  of  sugar,  so  no  matter 
what  the  objectives  may  have  been  they  were 
not  attained? 

^'A.  There  was  no  change  whatever  either 
in  the  efficiency  of  the  marketing  method  or  the 
price  of  sugar  or  in  any  factor  affecting  sugar." 

Mr.  Works :  As  your  Honor  just  observed,  if  the 
conspiracy  had  attained  the  objectives  related  by 
Mr.  Arndt  it  would  have  been  to  the  benefit  of  the 
growers  themselves  because  it  would  have  eliminated 
cost  items  which  it  didn't  do.  That  is  the  whole  com- 
plaint, that  the  cost  increased  rather  than  decreased. 

Mr.  Arndt:  If  the  court  please,  the  testimony 
that  counsel  has  read  leaves  out  most  of  it.  The  Cali- 
fornia representative  testified  he  had  nothing  to  do 
with  the  shipment  or  sales  outside  of  this  territory; 
that  the  sales  were  made  by  the  president.  That 
every  sale  outside  of  this  territory,  the  first  thing 
he  knew  about  it,  was  when  he  received  a  copy  of 
the  report  from  Denver  that  it  had  been  made.  It 
w^as  [10]  the  president  who  handled  all  sales  outside 
of  this  territory.  It  was  the  president  who  handled 
everything  that  involved  this  increase  of  freight 
rates.  It  was  the  president  who  took  part  in  all  of 
that. 

They  didn't  put  the  president  on  the  stand.  They 
brought  these  men  on  the  stand  who  knew  nothing 
at  all  about  the  situation,  who  knew  nothing  about 
the  agreement  and  who  took  orders  from  the  presi- 
dent, but  the  president  who  alone  could  have  told 
us  what  the  situation  was  wasn't  produced. 
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Mr.  Works:    He  gave  his  deposition. 

The  Court:  I  felt  that  the  conspiracy  between 
the  refineries  had  as  its  real  objective  the  control 
of  the  growers  and  to  prevent  them  from  dealing 
with  the  refineries  that  he  may  have  wanted  to  deal 
with.  In  other  words,  that  it  more  or  less  limited 
the  grower  to  the  place  where  he  could  sell  beets 
and  prevented  any  competition  in  that  respect;  but 
I  didn't  feel  that  it  had  any  effect  upon  the  price 
of  sugar  in  interstate  commerce.  That  is  the  reason 
I  put  everything  in  my  conclusions  of  law.  I  assumed 
that  the  Supreme  Court  by  its  decision,  meant  ''as 
quickly  as  you  touch  sugar  you  touch  interstate  com- 
merce." And  I  still  think  that  is  what  they  intended 
to  say. 

I  think  I  mentioned  before  that  as  soon  as  you 
start  to  build  an  oil  well  you  are  in  interstate  com- 
merce whether  you  hit  a  dry  hole  or  not.  [11] 

Mr.  Arndt:  There  is  another  point  involved,  if 
the  court  please.  I  feel  the  court  can't  under  any 
circumstances — can't  grant  this  motion.  It  is  im- 
properly made.  There  is  not  the  slightest  bit  of  sup- 
port for  it.  There  are  no  affidavits.  There  is  noth- 
ing. They  just  come  in  and  make  a  motion  and  say 
that  these  findings  were  improperly  made  or  inad- 
vertently made. 

The  Court :  You  will  notice  in  the  original  I  have 
indicated  a  question  which  I  hadn't  caught  before. 

Mr.  Works:    That  is  right. 

The  Court :  I  notice  there  is  a  question  mark  op- 
posite this  which  is  in  my  handwriting. 

Frankly  I  am  trying  to  make  these  findings  in 
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order  to  get  a  direct  ruling  from  tlie  court  on  the 
question  of  whether  sugar  and  oil  are  in  the  same 
category.  You  will  remember  I  cut  out  interstate 
commerce  wherever  I  could  find  it. 

Mr.  Arndt:  That  was  on  the  basis,  as  I  under- 
stood it,  that  it  was  a  conclusion  and  not  a  state- 
ment of  fact. 

The  Court:  I  am  not  making  a  findmg  of  fact. 
If  I  had  made  a  finding  at  all  I  would  have  made  a 
finding  that  it  did  not  affect  interstate  commerce, 
but  I  wouldn't  do  that  in  view  of  the  Supreme 
Court's  decision. 

Mr.  Works:  We  would  have  been  very  happy  if 
your  Honor  had. 

The  Court:  I  know  you  would  have  been  but  I 
couldn't  [12]  do  it  in  view  of  the  Supreme  Court 
decision. 

Mr.  Works:  Well,  the  Supreme  Court  held  that 
a  restraint  upon  sugar  had  been  alleged  and  it  is 
our  position  now. and  will  be  that  that  has  not  been 
proven.  That  is  the  differentiation.  But  in  any  event 
these  findings  have  been  cleared  upon  the  inter- 
state commerce  situation  every  place  except  this  one 
clause  and  that  is  all  we  are  asking  to  have  removed. 
We  want  it  to  be  consistent  with  the  other  findings 
which  your  Honor  has  made. 

The  Court :  And  I  feel  it  is  inconsistent  with  the 
other  findings. 

Mr.  Works:  And  that  is  why  we  make  the  mo- 
tion. 

Mr.  Arndt:  I  think  to  ignore  this  letter  in  which 
they  give  their  own  explanation  of  what  they  are 
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doing  is  to  commit  error.  They  were  the  ones  who 
could  have  explained  that  letter  and  they  didn't. 

Mr.  Works:  I  think  I  have  been  very  patient 
throughout  this  whole  case,  but  your  Honor  will 
recall  we  were  ensnared  on  that  first  appeal  by  a 
situation  where  we  understood  and  I  think  your 
Honor  understood — I  know  I  did,  that  all  that  was 
alleged  in  that  complaint 

The  Court :  Where  I  made  a  mistake  was  not  try- 
ing the  case  first. 

Mr.  Works:    That  is  true. 

The  Court:  I  thought  I  was  doing  you  a  favor 
but  instead  [13]  I  have  made  a  lot  of  extra  work. 

Mr.  Works :  I  certainly  don't  want  the  same  situa- 
tion to  happen  on  this  forthcoming  appeal  that  hap- 
pened on  the  last  one.  If  this  is  left  in  here  there 
will  be  an  argument  that  your  Honor  found  there 
was  a  restraint  of  competition  upon  sugar,  the  in- 
terstate product,  precisely  the  same  thing  that  the 
Supreme  Court  was  dealing  with  on  the  first  appeal. 
I  don't  want  to  get  caught  off  base  again. 

The  Court:  I  wouldn't  be  surprised  if  the  court 
sends  this  case  back  for  a  specific  finding  of  fact  on 
the  sugar,  but  I  have  felt  I  should  not  do  that  in 
view  of  the  Supreme  Court's  decision. 

I  viewed  that  as  quite  a  broad  decision.  It  took  in 
a  lot  of  territory. 

Mr.  Works :    Yes,  I  think  so,  too. 

The  Court:  And  I  personally  don't  think  you  are 
going  to  get  any  place  on  your  appeal  and  that  the 
Supreme  Court  will  hold  as  I  stated  before,  that 
sugar  is  a  commodity  in  interstate  commerce — you 
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can't  play  with  sugar  without  playing  with  inter- 
state commerce.  If  I  were  to  rule  on  the  question  that 
would  be  my  ruling.  I  am  going  to  grant  the  motion. 

Mr.  Works:    Thank  you,  your  Honor. 

Mr.  Arndt:  I  don't  know  whether  this  is  a  mat- 
ter that  is  automatically  excepted  to  or  not.  This  is 
an  unusual  motion  and  therefore  may  I  have  an 
exception?  [14] 

The  Court:    Certainly.  You  will  draw  the  order. 

Mr.  Works:  Yes,  your  Honor.  I  will  prepare  an 
order  and  submit  it  to  Mr.  Arndt  for  his  approval 
as  to  form. 

The  Court:    All  right. 

(Whereupon  the   above-entitled  proceedings 
were  concluded.)   [15] 

[Endorsed] :  Filed  May  16,  1951. 


[Endorsed] :  No.  12946.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  American  Crystal 
Sugar  Company,  a  corporation,  Appellant,  vs.  Man- 
deville Island  Farms,  Inc.,  a  corporation,  Roscoe  C. 
Zuckerman  and  G.  K.  Evans,  Appellees.  Transcript 
of  Record.  Appeal  from  the  United  States  District 
Court  for  the  Southern  District  of  California,  Cen- 
tral Division. 

Filed:   May  24,  1951. 

/s/  PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  12946 

AMERICAN  CRYSTAL  SUGAR  COMPANY,  a 
corporation, 

Appellant, 

vs. 

MANDEVILLE  ISLAND  FARMS,  INC.,  a  cor- 
poration, ROSCOE  C.  ZUCKERMAN  and  G. 

K.  EVANS, 

Appellees. 

STATEMENT  OF  POINTS  UPON  WHICH 
APPELLANT  AMERICAN  CRYSTAL 
SUGAR  COMPANY  INTENDS  TO  RELY 
UPON  THE  APPEAL 

Appellant  above  named  respectfully  submits  the 
following  points  upon  which  it  intends  to  rely  upon 
the  appeal,  to  wit: 

I.    The  District  Court  Erred  in  Rendering  Judg- 
ment for  Appellees  and  Against  Appellant. 

(A)  The  District  Court  erred  in  holding  and  de- 
ciding that  the  decision  of  the  Supreme  Court  on 
the  prior  appeal  in  Mandeville  Island  Farms,  Inc., 
vs.  American  Crystal  Sugar  Company  (334  U.  S. 
219)  relieved  appellees  of  the  necessity  of  proving 
(as  distinguished  from  alleging)  that  the  activities 
complained  of  had  a  substantial  economic  effect  upon 
interstate  commerce. 
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1.  The  holding  on  the  prior  appeal  was  that  the 
Mandeville  amended  complaint  stated  a  cause  of 
action  under  the  Sherman  Act;  it  in  no  way  dis- 
pensed with  the  necessity  of  proving  such  cause  of 
action. 

(B)  The  conclusions  of  law  and  judgment  against 
appellant  are  not  supported  by  the  findings. 

1.  In  order  to  warrant  a  recovery  in  a  treble  dam- 
age suit  under  the  Sherman  Act,  a  plaintiff  must 
plead  and  prove,  and  the  trial  court  must  find,  that 
the  activities  complained  of  as  having  caused  him 
damage,  had  a  substantial  economic  effect  upon  in- 
terstate commerce. 

2.  The  District  Court  here  declined  to  make  any 
finding  whatever  as  to  the  issue  of  effect  upon  inter- 
state commerce ;  and  it  repeatedly  eliminated  or  de- 
leted findings  proposed  by  appellees  as  to  that  issue. 

3.  If  the  District  Court  had  found  that  the  ac- 
tivities complained  of  had  a  substantial  economic 
effect  up  interstate  commerce,  such  findings  would 
have  been  clearly  erroneous  as  being  contrary  to  the 
undisputed  evidence. 

(a)  The  imdisputed  evidence  was  that  the  activ- 
ities complained  of  had  no  effect  whatever  upon  the 
price,  supply  or  competitive  conditions  with  refer- 
ence to  sugar;  the  only  interstate  product  involved 
in  the  case. 

II.  The  District  Court  Erred  in  Awarding  Dam- 
ages in  the  Amounts  Specified  in  the  Judg- 
ment. 
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(A)  The  District  Court  erred  in  its  application 
of  the  measure  of  damages. 

1.  The  measure  of  damages  is  the  difference  be- 
tween the  amounts  actually  realized  by  appellees, 
during  the  three  crop  years  involved,  from  the  sale 
of  their  beets  to  appellant,  and  what  would  have 
been  realized  by  them  during  such  period  in  the  ab- 
sence of  the  combination  complained  of. 

2.  Translated  to  the  facts  of  this  case,  and  assum- 
ing, for  purposes  of  discussion  only,  that  injury 
from  a  Sherman  Act  violation  was  both  proved  and 
found,  the  proper  measure  is  the  excess,  if  any,  and 
as  to  each  of  the  three  years  involved,  of  the  amounts 
which  appellees  would  severally  have  received  had 
they  been  paid  for  their  beets  upon  the  basis  of 
appellant's  own  net  return  from  sugar  sold  from 
its  Clarksburg  factory,  over  the  amounts  which  they 
severally  did  receive  when  paid  upon  the  basis  of 
the  averaged  net  returns  from  sugar  sold  from  the 
Clarksburg  factory  and  two  other  factories  operated 
by  other  sugar  companies  in  northern  California. 

(a)  These  are  not  cases  where  defendant's  acts 
have  prevented  plaintiffs  from  making  precise  proof 
of  their  damages;  the  amount  of  such  damages,  as- 
certained by  the  measure  properly  applicable  to  these 
cases,  was  proven  to  the  penny. 


Mandeville  Island  Farms,  Inc.,  et  al.        817 

(B)  The  damages  actually  awarded  were  specula- 
tive and  inconsistent. 

Dated:   This  25th  day  of  May,  1951. 

O'MELVENY  &  MYERS, 
PIERCE  WORKS, 
JOHN  WHYTE, 
/s/  By   PIERCE  WORKS 

LEWIS,  GRANT,  NEWTON, 

DAVIS  &  HENRY 
DONALD  S.  GRAHAM 
Of  Counsel. 

[Endorsed]  :  Filed  May  28, 1951.  Paul  P.  O'Brien, 
Clerk. 
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